
Municipal Center, Council Chambers
50 East Civic Center Drive
Gilbert, Arizona

AGENDA ITEMS MAY BE DISCUSSED IN A DIFFERENT SEQUENCE.
ITEMS WILL NOT BE DISCUSSED PRIOR TO POSTED MEETING TIME.

ADDENDUM

PRESENTATIONS; PROCLAMATIONS

3A.  Proclamation declaring July 2015 as Park and Recreation Month In Gilbert.

CONSENT CALENDAR

9A.  AGREEMENT – consider authorizing the Town Manager to enter into a settlement and 
release agreement with M.A. Mortenson Co. to settle all claims in Town of Gilbert v. M.A. 
Mortenson Co., Maricopa County Superior Court Case No. CV2013-092379.

AGENDA ITEM

CALL TO ORDER

INVOCATION AND PLEDGE OF ALLEGIANCE

The invocation may be offered by a person of any religion, faith, belief or non-belief, as well as 
Councilmembers. A list of volunteers is maintained by the Town Clerk and interested persons 
should contact the Clerk for further information.

Mayor invites all scouts present to the front of the Council Chambers.

COUNCIL MEETING AGENDA
June 25, 2015

Members may attend in person or by telephone.

Eddie Cook
Victor Petersen

Jared Taylor

Jenn Daniels
Brigette Peterson

John W. Lewis, Mayor
Jordan Ray, Vice Mayor

Regular Meeting
7:00 PM

lorig
Sticky Note
Item 35: Added PowerPoint Property Tax, 7/9/2015Added V. Petersen Property Tax Worksheet, 7/9/2015Added Mayor's Property Tax Worksheet, 7/9/2015



Pledge of Allegiance and introduction and recognition of scouts.

Invocation by Councilmember.

ROLL CALL

PRESENTATIONS; PROCLAMATIONS

1.  Recognition of Mary Jo Kuzmick for 22 years of service to the Town of Gilbert.

2.  Recognition of Gilbert Feeding Families for their efforts to organize an annual food drive 
held in May.

3.  Recognize innovative Water Conservation Program in Parkway Improvement Districts.

COMMUNICATIONS FROM CITIZENS

At this time, members of the public may comment on matters within the jurisdiction of the Town 
but not on the agenda. The Council’s response is limited to responding to criticism, asking staff 
to review a matter commented upon, or asking that a matter be put on a future agenda.

CONSENT CALENDAR

All items listed below are considered consent calendar items and may be approved by a single 
motion unless removed at the request of Council for further discussion/action.  Other items on 
the agenda may be added to the consent calendar and approved under a single motion.

4.  INTERGOVERNMENTAL AGREEMENT – consider approval of renewal of 
Intergovernmental Agreement No. 2001-1003-0033 with Amendment No. 1 with Salt River 
Project and regional municipalities for the Granite Reef Underground Storage Project (GRUSP) 
to allow Gilbert to store up to 3,650 AF of water annually or 3.44% of annual GRUSP recharge 
capacity and authorize the Mayor to execute the required documents.

5.  INTERGOVERNMENTAL AGREEMENT – consider approval of Intergovernmental 
Agreement No. 2015-1304-0764 with the State of Arizona authorizing Arizona Department of 
Revenue to administer Town of Gilbert municipal privilege and affiliated excise taxes and 
authorize the Mayor to execute the required documents.

6.  INTERGOVERNMENTAL AGREEMENT – consider approval of Intergovernmental 
Agreement No. 2015-1001-0765 with the Mesa Housing Authority for the Housing Choice 
Voucher Veteran Affairs Supportive Housing Program and authorize the Mayor to execute the 
required documents.

7.  INTERGOVERNMENTAL AGREEMENT – consider approval of Amendment No. 1 to 
Intergovernmental Agreement No. 2015-7009-0767 with City of Chandler for design, 



construction, and operation of the expansion of the San Tan Vista Water Treatment Plant, Project 
No. WA070, and authorize the Mayor to execute the required documents.

8.  INTERGOVERNMENTAL AGREEMENT – consider approval of Intergovernmental 
Agreement No. 2015-7003-0682 with Maricopa County for the necessary property acquisition, 
design, construction, and ownership of improvements to Val Vista Drive from Appleby to Riggs 
Road, Project ST112, and authorize the Mayor to execute the required documents.

9.  AGREEMENT – consider approval of Telecommunication License Agreement No. 2015-
1004-0734 with Teleport Communications America, LLC for use of right-of-way, and authorize 
the Mayor to execute the required documents.

10.  LEASE AGREEMENT – consider approval and authorize the Mayor to execute Wireless 
Communications Lease Agreement No. 2015-1105-0677 with STC Five LLC for $2,015.99 per 
month at 2855 E Guadalupe Road; increasing three percent per year until October 2021; 
increasing twenty percent in October 2021 and then increasing three percent per year thereafter; 
and a $10,000 signing bonus paid to the Town upon contract execution.

11.  AGREEMENT – consider approval of Cooperative Purchasing Contract No. 2015-1302-
0763 with PFM Asset Management LLC for continued investment management services and 
authorize the Mayor to execute the required documents.

12.  CONTRACT – consider approval of:

a) Professional Engineering Services Contract No. 2015-7009-0761 with Hubbard Engineering 
for the Gail Water Line Project, in an amount not to exceed $24,000, Project No. WA111, and 
authorize the Mayor to execute the required documents; and

b) authorize a Water Fund Contingency Transfer in the amount of $68,000.

13.  CONTRACT – consider approval of Contract No. 2015-5001-0396 with Chandler Christian 
Community Center in an amount not to exceed $137,000 for the Gilbert Senior Center and 
authorize the Mayor to execute the required documents.

14.  CONTRACT – consider approval of Contract No. 2015-4106-0711 with Degan 
Construction, LLC in an amount not to exceed $800,000 for Minor Concrete Repair and 
authorize the Mayor to execute the required documents.

15.  CONTRACT – consider approval of Job Order Contract (JOC) - Task Order No. 43 Contract 
No. 2013-7003-0180 with CS Construction, Inc. in an amount not to exceed $996,264.25 for the 
Neighborhood Streetlight Rehabilitation Project, Project No. ST148, and authorize the Mayor to 
execute the required documents.

16.  CONTRACT – consider:



a) approval of Job Order Contract (JOC) - Task Order No. 40 Contract No. 2014-7008-0240 with 
CS Construction, Inc. in an amount not to exceed $208,311.10 for the Traffic Signal at Seville 
Boulevard and Higley Road, Project No. TS176, and authorize the Mayor to execute the required 
documents; and

b) authorize a FY2016 CIP Contingency Transfer in the amount of $30,000 and use the Signal 
System Development Fee Fund as the designated revenue source.

17.  CONTRACT - consider finding that no written notices objecting to the acts or proceedings 
were filed with the Town pursuant to A.R.S. § 48-584 (E) within 15 days of the publication of 
the notice of award of the contracts for FY2016 improvements in Parkway Improvement District 
Nos. 07-03, 07-04, 07-09 and 07-11, and authorize the Mayor to execute the required documents 
as follows:

a) Contract No. 2015-8003-0673 with Somerset Contracting, LLC in an amount not to exceed 
$202,127.82 for PK NO. 07-03 Park Village; 

b) Contract No. 2015-8003-0674 with Somerset Contracting, LLC in an amount not to exceed 
$42,023.80 for PK NO. 07-04 Spring Meadows; 

c) Contract No. 2015-8003-0675 with Somerset Contracting, LLC in an amount not to exceed 
$31,281.32 for PK NO. 07-09 Morning Ridge; and 

d) Contract No. 2015-8003-0676 with Somerset Contracting, LLC in an amount not to exceed 
$15,435.60 for PK NO. 07-11 Cassia Place.

18.  CONTRACT – consider :

a) approval of Contract No. 2015-1105-0652 with Intergraph in an amount not to exceed 
$193,000 for Police Computer Aided Dispatch and Records Management suite of software and 
authorize the Mayor to execute the required documents; and

b) authorize a FY2016 General Fund Contingency Transfer in the amount of $28,000.

19.  CONTRACT – consider approval of expenditures under Contract No. 2015-1105-0497 with 
Sentinel Technologies, Inc. in an amount not to exceed $323,000 for FY2016 for IT network 
equipment and services and authorize the Mayor to execute the required documents.

21.  BUDGET - consider authorization of a FY2016 Contingency Transfer in the amount of 
$117,981 with the General Fund as the designated revenue source for upgrades to the roof at the 
Public Works Facility.

22.  FINAL PLAT S14-04 - consider approval of a replat of The Enclave - Via Bella located at 
the northeast corner of Higley Road and Houston Avenue.



23.  FINAL PLAT SP1470 - consider approval of the final plat for Light of Christ Lutheran 
Church located at north of the northeast corner of Chandler Heights and Greenfield Roads.

24.  FINAL PLAT S611 - consider approval of the final plat for Temple View Estates located 
east of the northeast corner of Greenfield and Pecos Roads.

25.  LIQUOR LICENSE – conduct hearing and consider approval of acquisition of control for 
the Series 12 Restaurant Liquor License for MOD Pizza located at 2904 East San Tan Village 
Parkway #101.

26.  LIQUOR LICENSE – conduct hearing and consider approval of an acquisition of control for 
the Series 12 Restaurant Liquor License Desert Babe's Sports Grill located at 1686 North Higley 
Road #101.

27.  PERMANENT EXTENSION OF PREMISES – consider approval of a permanent extension 
of premises for House of Brews located at 825 South Cooper Road, #B-5.

28.  BOARDS AND COMMISSIONS - consider acceptance of the resignation of Bob Steiger 
from the Town of Gilbert, Arizona Water Resources Municipal Property Corporation effective 
June 24, 2015.

29.  BOARDS AND COMMISSIONS – consider motion to:

a) accept the resignation of Cathy Chlarson from the Gilbert Educational Cable Access 
Governing Board effective May 26, 2015; and

b) appoint Dr. Charles Nwankwo to fill the remainder of the term as a regular member ending 
March 19, 2018.

30.  MINUTES – consider approval of the minutes of June 2, 2015 Study Session and June 4, 
2015 Regular Meeting.

PUBLIC HEARING

Items will be heard at one Public Hearing; at which time anyone wishing to comment on a Public 
Hearing Item may do so. Comments will be heard from those in support of or in opposition to an 
item. Hearings are noticed for 7:00 p.m. 

In order to comment on a Public Hearing Item, you must fill out a public comment form, 
indicating the Item Number on which you wish to be heard. Once the hearing is closed, there will 
be no further public comment unless requested by a member of the Council. After the Public 
Hearing, the Council may act on all items not requiring additional staff, public, or 
Councilmember comment with a single vote.

31.  LIQUOR LICENSE – conduct hearing and consider approval of a Series 12 Restaurant 
Liquor License for Yanagi Sushi located at 884 West Warner Road, Suite B04.



32.  ZONING Z15-08 - conduct hearing and consider approval of the findings and adoption of an 
Ordinance amending Ordinance Nos. 1403, 1629, and 2321 pertaining to the San Tan Estates 
Planned Area Development (PAD) by removing from the San Tan Estates  PAD approximately 
24.93 acres of real property consisting of approximately 24.93 acres of Shopping Center (SC) 
zoning district, all with a Planned Area Development overlay zoning district, generally located at 
the southeast corner of Val Vista Drive and Queen Creek Road; approving the Development Plan 
for the DeRito Spectrum Planned Area Development; and changing the zoning  classification of 
said real property from 24.93 acres of Shopping Center (SC) district, all with a Planned Area 
Development overlay zoning district to 24.93 acres of Shopping Center  (SC)  zoning district, all 
with a Planned Area Development overlay zoning district, as shown on the map which is 
available for viewing in the Planning and Development Services Office; and to modify the 
development regulations as follows: to increase the maximum size for a single use or user from 
75,000 square feet to 160,000 square feet, allow for building height of up to three stories and  
35', and require separation of 20' between three-story buildings.  The effect of the rezoning will 
be to create a development plan and allow for increased square footage for a congregate living 
facility and allow increased stories, but not in excess of the existing SC height allowance of 35 
feet.

33.  ZONING Z15-10 - conduct hearing and consider approval of the findings and adoption of an 
Ordinance amending Ordinance Nos. 427, 617, 725, 1287, 1689, 1708 and 2430 to amend the 
conditions of development within the Settler's Point Planned Area Development (PAD) for 
approximately 14.4 acres of real property generally located north of Civic Center Drive and west 
of Gilbert Road, consisting of approximately 14.4 acres of Multi-Family / Medium (MF/M) 
zoning district with a Planned Area Development overlay zoning district as shown on the exhibit 
(map), which is available for viewing in the Planning and Development Services Office.  The 
request is to amend the conditions of development as follows: decrease allowed height from 
four-story to three-story with maximum height of 46', and allow access through commercially 
zoned property.  The effect this amendment is to disallow four-story development and ensure 
residential access through commercially zoned property.

34.  GENERAL PLAN GP15-02/ ZONING Z15-04 – conduct hearing and consider:

a) adoption of a Resolution  approving a Minor General Plan amendment to change the land use 
classification of approximately 6.02 acres of real property generally located at the southwest 
corner of Val Vista Drive and Germann Road from Shopping Center (SC) land use classification 
to General Commercial (GC) land use classification. The effect of this amendment will be to 
change the plan of development for the property to allow increased intensity of development; and

b) approval of the findings and adoption of an Ordinance amending Ordinance No. 2299 and 
rezone approximately 6.02 acres of real property within the Villages at Val Vista Planned Area 
Development (PAD) generally located at the southwest corner of Val Vista Drive and Germann 
Road from approximately 6.02 acres of Shopping Center (SC) with a Planned Area Development 
overlay zoning district to approximately 6.02 acres of General Commercial (GC) with a Planned 
Area Development overlay zoning district as shown on the exhibit (map), which is available for 
viewing in the Planning and Development Services Office, and to amend conditions of 



development in the Villages at Val Vista Planned Area Development (PAD) as follows: 
eliminate side yard setback adjacent to non-residential uses, reduce the rear set back from 75' to 
20'  for buildings adjacent to residential uses, and reduce landscaping setback adjacent to 
residential uses from 40' to 10'. The effect of the rezoning will be increase intensity and the 
square footage allowed for a single user, the modifications requested will decrease building and 
landscape setbacks to commercial and residential land uses.

35.  BUDGET - conduct hearing and consider adoption of an Ordinance setting the Secondary 
Property Tax Levy for FY2015-16 at $21,221,243 to partially meet the current debt service 
requirements of the Town; the remaining debt service to be paid from fund balance.

35A.  HUMAN SERVICES - consider approval of:

a) the Gilbert Wellness & Resource Center Proposal; and

b) an Amendment to the 2015-2020 Community Development Block Grant (CDBG) Five year 
Consolidated Plan to Renovate Page Park Center for the Center operations.

ADMINISTRATIVE ITEMS

Administrative Items are for Council discussion and action.  It is to the discretion of the majority 
of the Council regarding public input requests on any Administrative Item.  Persons wishing to 
speak on an Administrative Item should complete a Request to Speak Form and indicate the Item 
they wish to address.  Council may or may not accept public comment.

36.  BOARDS, COMMISSIONS, AND COMMITTEES - reports from Council Liaisons for the:

a) Subcommittee on Board and Commission Application Screening, Interview, and 
Selection
b) Other Council Subcommittees
c) Design Review Board
d) Environmental and Energy Conservation Advisory Board
e) Gilbert Educational Cable Access Governing Board
f) Arts and Culture Board
g) Human Relations Commission
h) Industrial Development Authority
i) Mayor’s Youth Advisory Committee
j) Parks, Recreation and Library Services Advisory Board
k) Planning Commission
l) Redevelopment Commission
m) Gilbert Public Facilities MPC
n) Gilbert Water Resources MPC
o) Gilbert Self-Insured Trust Fund
p) Regional Meetings
q) Utility Board



POLICY ITEMS

FUTURE MEETINGS

There may be a discussion of whether to place an item on a future agenda and the date, but not 
the merits of the item.

COMMUNICATIONS

Report from the TOWN MANAGER on current events.

Report from the COUNCIL on current events.

Report from the MAYOR on current events.

ADJOURN
 

NOTICE TO PARENTS: Parents and legal guardians have the right to consent before the 
Town of Gilbert makes a video or voice recording of a minor child. A.R.S. 1-602.A.9. Gilbert 
Council Meetings are recorded and maybe viewed on Channel 11 and the Gilbert website. If you 
permit your child to participate in the Council Meeting, a recording will be made. If your child is 
seated in the audience your child may be recorded, but you may request that your child be seated 
in a designated area to avoid recording. Please submit your request to the Town Clerk.
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Council Communication

TO: Honorable Mayor and Councilmembers

FROM: L. Michael Hamblin, Town Attorney, 503-6027

MEETING DATE: June 25, 2015

SUBJECT: Settlement and Release Agreement with M.A. Mortenson Co.

STRATEGIC INITIATIVE: Infrastructure

Ensuring quality of Town recreational facilities.

RECOMMENDED MOTION

A motion to authorize the Town Manager to enter into a settlement and release agreement with 
M.A. Mortenson Co. to settle all claims in Town of Gilbert v. M.A. Mortenson Co., Maricopa 
County Superior Court Case No. CV2013-092379.

BACKGROUND/DISCUSSION

The Elliot District Park Big League Dreams Sports Park was built in 2007 under a design-build 
agreement with the M.A. Mortenson Company (“Mortenson”).  In August 2013, the Town filed 
suit in Maricopa County Superior Court alleging design and construction defects in the facility.  
On June 3, and 4, 2015, the Town participated in mediation with Mortenson and reached a 
tentative agreement to settle this matter for $13.5 million.

Staff and legal counsel are in support of the proposed settlement and seek authority to allow the 
Town Manager to enter into the proposed settlement and release with Mortenson.

This matter has been reviewed by Michael Hamblin, Town Attorney.

FINANCIAL IMPACT

These funds will be used for necessary repairs at Elliot District Park and reimbursement for prior 
safety related construction.

Financial impact reviewed by Laura Lorenzen, Management and Budget Analyst. 
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STAFF RECOMMENDATION

Staff recommends a motion authorizing the Town Manager to enter into a settlement and release 
agreement with M.A. Mortenson Co. to settle all claims in Town of Gilbert v. M.A. Mortenson 
Co., Maricopa County Superior Court Case No. CV2013-092379.

Respectfully submitted,

L. Michael Hamblin
Town Attorney
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Approved By Approval Date

Michael Hamblin 6/11/2015 3:21 PM
Michael Hamblin 6/11/2015 3:21 PM
Laura Lorenzen 6/15/2015 10:48 AM
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Appendix 3B – Innovative M&I Water Conservation and Reuse Programs Case Studies 

May 2015 3B-55 

Case Study 25 

Parkway Improvement Districts Water Conservation Program 
Town of Gilbert, Arizona 

Program Overview 
Eleven Gilbert neighborhoods are organized into 
separate Parkway Improvement Districts (PKIDs) to 
maintain their own common areas such as parks, 
retention areas, entryways, and street rights-of-way. 
The PKIDs include 39.8 acres of turf and 19.8 acres of 
decomposed granite planted areas. 

Partnerships between PKID neighborhoods and Gilbert 
have resulted in changes to landscaping, playground 
enhancements, and improvements requested by 
residents. The PKID conservation program has 
included water budgeting for irrigation and turf 
conversion to low-water-use plant material and the 
retrofitting/replacement of aging irrigation systems to 
increase efficiency, requiring less water while still 
maintaining the health of the landscape plant material. 

In 2009, the Water Conservation Office and Parks 
Department personnel partnered to explore whether 
there were any potential water savings at the PKIDs. 
The landscape water requirement was calculated based 
on the square footage of the irrigated areas for each of 
the PKID communities and compared to historical 
water use. This allowed consumption to be compared to 
the anticipated requirement, rather than just what had 
been used in the past. 

A monthly meeting was established to monitor water 
consumption and identify anomalies at each PKID 
community. When unexpected water consumption was 
detected, individual meters and the corresponding 
irrigation systems were inspected and corrective actions 
were determined. 

In addition to the enhanced water management 
program already in place, an improvement program 
included the conversion of 145,716 square feet of turf 
to low-water-use plant material, and the retrofitting/ 
replacement of aging irrigation systems was developed 
to increase efficiency while maintaining the health of 
the landscape plant material.  

Main Program Elements 

Costs 
While Gilbert owns the common area properties, State 
law requires the Town to levy taxes on all homes in the  

 
PKIDs to fund annual expenses to maintain and 
improve these areas.  

PKID projects are funded by taxing neighborhood 
property owners. The funds for operation and 
maintenance of the PKID are collected as a special 

Agency 
Arizona Coalition Partners  

Project Status 
2009  Ongoing 

Targeted Use Sector 
Commercial & Industrial Irrigation 

Estimated Annual Savings 
76.7 acre-feet per year  

Estimated Annual Cost 
$6,360 

Estimated Unit Water Cost 
$83 per acre-foot per year 

Key Program Elements 
 Potential water savings from irrigation was tracked 

by in-house trained personnel, which allowed more 
control in implementing the program 

 Healthy landscape has been maintained while 
enhancing irrigation efficiency 

 Staff performance and service to residents has 
improved significantly because problems are now 
more thoroughly identified and investigated 

 
Ryan Morasch, Senior Grounds Maintenance Worker, 
improving landscape irrigation to achieve the water use 
reductions. 
Source: Town of Gilbert 
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Moving Forward: Phase 1 Report 
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assessment tax district based on the property tax bill. 
The annual budget amount is developed by staff 
(including any input from the neighborhood) and then 
adopted by the Council. An annual mailing to every 
address in each PKID informs residents about the 
proposed assessment and the budget. The annual labor 
cost to run and compile the reports and the Park’s 
personnel time to attend the meetings is estimated to be 
$6,360. This amount includes salaries only (if full 
benefit packages were included, it would be 
approximately double). The operational cost is still 
considered to be very low. 

Implementation Resources 
While neighborhoods that are PKIDs may have 
covenants, codes, and restrictions (CC&Rs), most do 
not have homeowners associations (HOAs) that are 
organized to enforce them. As with all land CC&Rs, 
PKID CC&Rs may be enforced by private individuals. 
Unlike HOAs, PKID neighborhoods do not own 
common property and do not hire property 
management companies to maintain their 
neighborhoods. The Gilbert Community Services hires 
and oversees contractors who bid for individual 
contracts for each of the 11 neighborhoods. 

Level of Participation 
The eleven Gilbert neighborhoods participating are 
Cassia Place, Circle G Meadows II, Circle G Meadows 
III, Circle Ranches VI, Circle Ranches VII, Madera 
Park, Morning Ridge, Park Village, Spring Meadows, 
Templeton Place, and Val Vista Park.  

Program Outcomes 

Water Savings  
The calculated water requirement for landscape, based 
on the square footage for all of the PKIDs, was 
49,482,000 gallons per year. The calculated expected 
water requirements are based on historical weather to 
account for yearly weather fluctuations and to account 
for irrigation system hardware malfunctions. The goal 
is to be within 20 percent of these calculated water 
requirements. Being within 10 percent of these 
calculated water requirements is considered to be 
exceptional landscape water management.  

The table below shows the estimated savings by 
calendar year since program inception.  

 

Year1 

Water 
Require-
ments2 

Water 
Used2 

Over-
irrigation3 

Water 
Savings4 

2010 49.5 55.9 13% -27% 

2011 49.4 50.4 2% -34% 

2012 49.4 51.9 5% -32% 

2013 46.5 47.9 3% -37% 

Notes: 
1
 Calendar year 

2
 Millions of gallons 

3
 Deviation from water requirement estimate 

4
 Savings from 2009 water use level 

In 2009, 76,552 million gallons of water were used to 
irrigate the PKID landscapes. The enhanced PKID 
landscape water management partnership between the 
Parks Department and the Water Conservation Office 
has saved a total of 100.2 million gallons from 2010 
through 2013. The bulk of the savings (97 percent) was 
realized by measuring and monitoring water use, as 
well as quick response to spikes in water use identified 
in the monthly update meetings. A small portion of the 
savings can be attributed to the conversion of turf to 
xeriscape in 2013. In the first year, water use was 
reduced to be within the standards for effective 
landscape water management. In the next three years, 
water use has been managed well into the standards for 
exceptional landscape water management. 

Program Challenges  

 Overlap with other conservation programs such as 
turf conversion and irrigation system upgrades that 
changed the planned water requirements and 
resulted in unexpected changes in water demand 
made quantification of water savings tricky.  

 Program effectiveness to reduce water 
consumption may be less when landscape 
maintenance is contracted out, as it normally 
includes the programming of irrigation controllers 
and the irrigation inspection.  

Sources 

 Jeff Lee, Water Conservation Specialist; Town of 
Gilbert 

 Gilbert, Arizona PKID process, retrieved from: 
http://www.gilbertaz.gov/departments/developmen
t-services/engineering-services/pkid/pkid-process 
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Council Communication

TO: Honorable Mayor and Councilmembers

FROM: Håkon Johanson, Water Resource Manager, 503-6902

MEETING DATE: June 25, 2015

SUBJECT: Consider renewal of Contract 2001-1003-0033 with Amendment 1; 
Granite Reef Underground Storage Project IGA Agreement

STRATEGIC INITIATIVE: Infrastructure

RECOMMENDED MOTION

A motion to approve renewal of Contract 2001-1003-0033 with Amendment 1 and authorize the 
Mayor to execute the required documents.

BACKGROUND/DISCUSSION

In 1992, Salt River Project and six municipalities, entered into an IGA for the Granite Reef 
Underground Storage Project (GRUSP). GRUSP is located on the Salt River Pima Maricopa 
Indian Community land (SRPMIC). SRP and SRPMIC have a contract allowing SRP  to run a 
water storage facility on SRPMIC leased land. Several municipalities have entered into an IGA 
with SRP to share the capital and operating costs of the storage project. The costs were allocated 
based on buying into the system.

The old lease expired in 2013, and SRP has been negotiating an extension. The Town of Gilbert 
controls 3.44% of the annual capacity to store water in GRUSP. The total storage volume 
changes each year, but Gilbert has right of first refusal for storage of up to 3.44% of that volume.

This is a critical piece of Gilbert’s ability to effectively manage its water resource portfolio and 
maximize the use of this precious resource. After Gilbert stores water underground, it can either 
recover that water through another well, or leave the credit in the ground until a need arises to 
use it at a future date.

444444
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The Contract was reviewed for form by Assistant Town Attorney Jack Vincent.

The Contract was reviewed by Jason Harris, Contract Specialist, Purchasing.

FINANCIAL IMPACT

The contract renewal extends the existing agreement for 20 years and expenses are only incurred 
when Gilbert uses the water storage facility. Facility expenses fall within existing budget 
allocations, no additional funding is required.

The financial impact was reviewed by Cris Parisot, Management & Budget Analyst.

STAFF RECOMMENDATION

Staff recommends approval of this contract renewal with amendment 1.

Respectfully submitted,

Håkon Johanson
Water Resource Manager
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Approved By Approval Date

Marc Skocypec 6/15/2015 9:45 AM
Jack Vincent 6/15/2015 10:29 AM
Cris Parisot 6/15/2015 9:51 AM
Douglas Boyer 6/15/2015 11:00 AM
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AMENDMENT NO. 1

TO THE GRANITE REEF UNDERGROUND STORAGE PROJECT 
INTERGOVERNMENTAL AGREEMENT AMONG SALT RIVER  VALLEY  
WATER  USERS' ASSOCIATION, SALT RIVER PROJECT 
AGRICULTURAL IMPROVEMENT AND POWER  DISTRICT  AND  THE 
MUNICIPAL CORPORATIONS OF CHANDLER, GILBERT, MESA, 
PHOENIX, SCOTTSDALE, AND T E M P E

This Amendment No. 1 ("Amendment"), dated this 2nd day of April, 2015, hereby amends  
the Granite Reef Underground Storage Project Intergovernmental Agreement Among Salt River Valley 
Users’ Association, Salt River Project Agricultural Improvement and Power District and the Municipal 
Corporations of Chandler, Gilbert, Mesa, Phoenix, Scottsdale, and Tempe ("IGA") dated February 26, 
1993. Capitalized terms used in this Amendment and not otherwise defined shall have the meanings 
set forth in the IGA.

RECITALS:

WHEREAS, the Granite Reef Underground Storage Project ("GRUSP") was authorized by this
IGA and the parties have been operating this GRUSP for twenty years; and

WHEREAS, the IGA identified the term of the Agreement in Section 5.1 as “through the initial 
term of the land lease; and through any renewals or extensions of such land lease or any new land lease(s) 
recommended by the GRUSP Committee and for which this Agreement is amended to extend its term 
pursuant to Section 9.5.7”; and

WHEREAS, the renewed Land Lease for GRUSP has a twenty (20) year term, which has begun 
on September 9, 2013 and which will end on December 30, 2032 with an option to renew upon expiration, 
for a term not to exceed twenty (20) years; and 

WHEREAS, the Participants agreed at the July 14, 2014 GRUSP Committee meeting that the 
term of the IGA should be amended according to the IGA.

WHEREAS, by letter dated October 16, 1996 Salt River Project confirmed the conveyance of 
13.28% of the GRUSP entitlement to the City of Chandler, and the parties want to incorporate that 
instrument of conveyance as Exhibit I to the GRUSP IGA; and 

WHEREAS, the parties also want to amend Exhibit C to reflect the changes in Chandler’s 
GRUSP entitlement from 6.72% to 20.00%, and in SRP’s GRUSP entitlement from 33.59% to 20.31% as 
a result of the SRP’s conveyance to Chandler; and 

WHEREAS, the parties also want to amend Exhibit C to reflect the changes in Scottsdale’s 
GRUSP entitlement from 2.16% to 3.285%, and in Phoenix’ GRUSP entitlement from 26.88% to 
25.755% as a result of Phoenix’ conveyance of 1.125% of the GRUSP entitlement to Scottsdale.  

NOW, THEREFORE, in consideration of the mutual covenants and provisions contained 
herein and other good and valuable consideration, the parties do hereby agree as follows:

AGREEMENT:

1. The term of the IGA is hereby amended to be in effect through the extended term of the 
Land Lease to December 31, 2032, and through any renewals or extensions of such land lease or any 
new land lease(s) recommended by the GRUSP Committee and for which this Agreement is amended 
to extend its term pursuant to Section 9.5.7.
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2. Section 4.13 is hereby deleted in its entirety and replaced with a new Section 4.13 to read 
as follows:

“4.13 LAND LEASE:

The land lease for the GRUSP entered into between the Salt River Pima Maricopa Indian 
Community (SRPMIC) as Lessor and District as Lessee, attached hereto as Exhibit B, 
entitled: “BUSINESS LEASE B-245 BETWEEN THE SALT RIVER PIMA MARICOPA 
INDIAN COMMUNITY (“Lessor”) and THE SALT RIVER PROJECT 
AGRICULTURAL IMPROVEMENT AND POWER DISTRICT (“Lessee”) and dated 
November 20, 2013.” 

3. Exhibit B is hereby deleted in its entirety and replaced by the attached “Exhibit B (Revised 
April 16, 2015).”

4. Exhibit C is hereby deleted in its entirety and replaced with the attached “Exhibit C” with 
footnote “RSS 1-12-05.”

5. The October 16, 1996 letter from Paul A. Cherrington, Salt River Project, to Karen 
Barfoot, Acting City Engineer, City of Chandler, Re: GRUSP Conveyance Agreement, attached 
hereto is incorporated hereby as Exhibit I to the GRUSP IGA.

6. Except as modified by this Amendment, all terms of this IGA shall remain in full force and 
effect.

7. This Amendment shall become effective upon execution by the Parties, and shall remain in 
effect throughout the term of the GRUSP IGA.

IN WITNESS WHEREOF, the parties have executed this Amendment No. 1 to the Granite 
Reef Underground Storage Project Intergovernmental Agreement Among Salt River Valley Users’ 
Association, Salt River Project Agricultural Improvement and Power District and the Municipal 
Corporations of Chandler, Gilbert, Mesa, Phoenix, Scottsdale, and Tempe as of the date first set 
forth above.
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Attest and Countersign                                           SALT RIVER VALLEY WATER USERS’ ASSOCIATION

By
Secretary President

APPROVED AS TO FORM AND WITHIN 
THE POWER AND AUTHORITY GRANTED 
UNDER THE LAWS OF THE STATE OF 
ARIZONA TO THE SALT RIVER VALLEY 
WATER USERS’ ASSOCIATION
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Attest and Countersign CITY OF CHANDLER

By
City Clerk Title:

APPROVED AS TO FORM AND WITHIN 
THE POWER AND AUTHORITY GRANTED 
UNDER THE LAWS OF THE STATE OF 
ARIZONA TO THE CITY OF CHANDLER

City Attorney
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Attest and Countersign TOWN OF GILBERT

By
Town Clerk Title:

APPROVED AS TO FORM AND WITHIN 
THE POWER AND AUTHORITY GRANTED 
UNDER THE LAWS OF THE STATE OF 
ARIZONA TO THE TOWN OF GILBERT

Town Attorney
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Attest and Countersign CITY OF MESA

By
City Clerk Title:

APPROVED AS TO FORM AND WITHIN 
THE POWER AND AUTHORITY GRANTED 
UNDER THE LAWS OF THE STATE OF 
ARIZONA TO THE CITY OF MESA

City Attorney
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Attest and Countersign CITY OF PHOENIX

By
City Clerk Title:

APPROVED AS TO FORM AND WITHIN 
THE POWER AND AUTHORITY GRANTED 
UNDER THE LAWS OF THE STATE OF 
ARIZONA TO THE CITY OF PHOENIX

City Attorney
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Attest and Countersign CITY OF SCOTTSDALE

By
City Clerk Title:

APPROVED AS TO FORM AND WITHIN 
THE POWER AND AUTHORITY GRANTED 
UNDER THE LAWS OF THE STATE OF 
ARIZONA TO THE CITY OF SCOTTSDALE

City Attorney

11 of 86



9

Attest and Countersign CITY OF TEMPE

By
City Clerk Title:

APPROVED AS TO FORM AND WITHIN 
THE POWER AND AUTHORITY GRANTED 
UNDER THE LAWS OF THE STATE OF 
ARIZONA TO THE CITY OF TEMPE

City Attorney
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RSS 1-12-05

EXHIBIT C

GRANITE REEF UNDERGROUND STORAGE PROJECT

STORAGE ENTITLEMENTS

Participant Storage Entitlement  %

Association (SRVWUA) 20.310%*

Chandler 20.000%*

Gilbert   3.440%

Mesa 24.860%

Phoenix 25.755%**

Scottsdale   3.285%**

Tempe    2.350%

*    New entitlements shown pursuant to 1993 agreement between SRVWUA and Chandler.

**  New entitlements shown pursuant to 1999 agreement between Phoenix and Scottsdale.
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Council Communication

TO: Honorable Mayor and Councilmembers

FROM: John Olsen, Tax Compliance Manager, 503-6991

MEETING DATE: June 25, 2015

SUBJECT: Intergovernmental Agreement with Arizona Department of Revenue 
related to Uniform Administration of the Town's Transaction Privilege 
Tax – Contract No. 2015-1304-0764

STRATEGIC INITIATIVE: Financial Plan

Intergovernmental Agreement provides for Arizona Department of Revenue to 
administer Town of Gilbert Privilege Tax; Gilbert Privilege Tax provides approximately 
60% of all Town General Fund monies.

RECOMMENDED MOTION

A motion to approve the Intergovernmental Agreement between the Town of Gilbert and the 
State of Arizona authorizing Arizona Department of Revenue to administer Town of Gilbert 
municipal privilege and affiliated excise taxes; and to authorize the Mayor to execute the 
required documents.

BACKGROUND/DISCUSSION

This intergovernmental agreement (IGA) was negotiated with the Department of Revenue 
(DOR) by town representatives that included a finance director, a tax administrator, and two 
attorneys, along with assistance from the League of Arizona Cities and Towns. Additionally, 
several attorneys and tax experts from many cities and towns reviewed and commented on the 
language during the process, resulting in a document that provides the maximum level of 
information and assurances for the cities possible.

Local Transaction Privilege Tax (TPT) administration is governed by A.R.S. § 42-6001. This 
statute was recently modified for the purpose of tax simplification with the passage of House Bill 
2111 in 2013 and House Bill 2389 in 2014. This statute now requires the Arizona Department of 

5555555
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Revenue (DOR) to administer the transaction privilege and use taxes imposed by all cities and 
towns and to enter into a new inter-governmental agreement (IGA) with each city and town to 
reflect these changes and clearly define the working relationship between DOR and Arizona 
cities and towns.

State administration for the current self-collecting cities is predicated on DOR having the 
capability to provide an electronic means for collecting and distributing detailed taxpayer 
information including specific gross receipts and deductions by classification and by business 
location. This IGA intends to cover all aspects of administration after DOR takes over for all 
cities and towns, but it also includes language allowing self-collecting cities to continue their 
own tax and license programs until such time that DOR is able to perform the administrative 
functions documented in statute.

Although tax simplification will have the greatest impact on those cities and towns that are 
currently self-collecting local taxes, there are also considerable improvements for cities and 
towns in the State collection program as a result of simplification, particularly in the form of 
receiving much more detailed taxpayer data.

The IGA covers all aspects of local tax administration. First and foremost, the IGA addresses 
confidentiality, including the authorized handling of confidential taxpayer information, 
expectations for the discreet use of taxpayer data to prevent unauthorized disclosure, and the 
process we will follow in the event of a disclosure. There is also clarified and simplified 
guidance on the use of aggregated taxpayer data for public reporting and analysis.

The IGA includes clear direction regarding the sharing of general taxpayer license information, 
legal interpretations and written guidance, rate and fee tables, and any other pertinent tax 
information that needs to be shared between the cities and towns and DOR.

Importantly, the IGA identifies exactly which license and tax return data fields must be provided 
by DOR, and identifies in detail a series of new reports DOR will soon provide to all cities, both 
of which will serve to greatly expand the data available to the city for analysis purposes.

The first changes related to tax simplification that went into effect were new rules dealing with 
auditing, which DOR and the cities began following in January 2015. The IGA formalizes both 
the concepts included in statute and the main concepts used in practice by auditors in the field.

Key factors include a commitment to audit for all jurisdictions whenever any audit is being done; 
the continued authority for any city or town to perform an audit of a taxpayer that is engaged in 
business only in their town; the general guidance that DOR will lead all multi-jurisdictional 

2 of 46



audits, coupled with the option for DOR to delegate actual audit performance to a city or town 
when circumstances indicate it would be the most efficient means of completing the audit.

The IGA also provides guidance for handling voluntary disclosure by taxpayers, closing 
agreements in lieu of litigation, and sets up the responsibilities and authorities of both parties in 
terms of code or statute interpretations and legal support for protests.

Most importantly, the new IGA provides for a formal review process using the new "State and 
Local Uniformity Group" made up of four city and four DOR tax experts who will work together 
to iron out any problems or conflicts between the cities and the State.

The terms of this IGA run an annual basis from July 1, 2015 through June 30, 2016 and it renews 
automatically each year. Either party has the right to reopen and renegotiate the terms according 
to provisions within the agreement.

The Intergovernmental Agreement was reviewed for form by Attorney Jack Vincent.

FINANCIAL IMPACT

This agreement will not result in any budgetary impact to the Town.

The financial impact was reviewed by Mary Vinzant, Budget Analyst.

STAFF RECOMMENDATION

Staff recommends approval of this intergovernmental agreement.

Respectfully submitted,

John Olsen
Tax Compliance Manager
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Approved By Approval Date

Cindi Mattheisen 6/4/2015 2:59 PM
Jack Vincent 6/8/2015 4:08 PM
Mary Vinzant 6/9/2015 3:41 PM
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INTERGOVERNMENTAL AGREEMENT BETWEEN  
THE STATE OF ARIZONA AND  

THE TOWN OF GILBERT  
 

THIS AGREEMENT is entered into this 25th day of June, 2015, by and between the 
Arizona Department of Revenue, hereinafter referred to as Department, and the Town of Gilbert, 
an Arizona municipal corporation, hereinafter referred to as City/Town.  This Agreement shall 
supersede and replace all previous intergovernmental agreements, including amendments thereto, 
entered into by the Department and City/Town regarding the administration, collection, audit 
and/or licensing of transaction privilege tax, use tax, severance tax, jet fuel excise and use taxes 
and rental occupancy taxes imposed by the State, cities or towns. 

 
R E C I T A L S 

 
WHEREAS, Title 11, Chapter 7, Article 3 (A.R.S. § 11-952) authorizes two or more 

public agencies to enter into intergovernmental agreements to contract for services, if authorized 
by their legislative or governing bodies.  
 

WHEREAS, A.R.S. § 42-6001 et seq. was amended effective January 1, 2015 to provide 
that the Department shall collect and administer any transaction privilege and affiliated excise 
taxes imposed by any city or town in Arizona and that the Department and each city or town 
shall enter into an intergovernmental contract or agreement pursuant to A.R.S. § 11-952 to 
provide a uniform method of administration, collection, audit and licensing of transaction 
privilege and affiliated excise taxes imposed by the State, cities or towns.   
 

WHEREAS, City/Town has taken appropriate action by ordinance, resolution or 
otherwise, pursuant to the laws applicable to the governing body of City/Town, to approve and 
authorize City/Town to enter into this Agreement. 

 
A G R E E M E N T 

 
NOW, THEREFORE, in consideration of the foregoing, the Department and City/Town 

enter into this intergovernmental agreement as follows: 

 
1. Definitions 

1.1  A.R.S. means the Arizona Revised Statutes. 

1.2   Adoption of an Ordinance means final approval by majority vote of the 
City/Town council. 

1.3 Audit means a review to determine the correct amount of tax owed by a taxpayer 
and includes, but is not limited to, desk reviews and reviews of claims for refund. 

1.4   Closing Agreement means an agreement to compromise or settle a tax liability.   

1.5 Confidential Information means all such information as defined in A.R.S. § 42-
2001.   
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1.6 Confidentiality Standards means the standards set forth in Appendix A or such 
other written standards mutually agreed to by the Department and City/Town.   

1.7   Federal Tax Information means federal return or return information the 
Department receives from the Internal Revenue Service including any information 
created by the Department derived from that information.  Documents obtained 
from a taxpayer or State records are not considered Federal Tax Information. 

1.8   Model City Tax Code means the document defined in A.R.S. § 42-6051.  The 
official copy of the Model City Tax Code is published at modelcitytaxcode.az.gov. 

1.9   Modification means a change to an assessment required or authorized by statute.   

1.10  Municipal Tax(es) means transaction privilege and affiliated excise taxes, 
including use tax, severance tax, jet fuel excise and use tax, and rental occupancy 
tax, imposed by City/Town in accordance with the Model City Tax Code.  Unless 
the context provides otherwise, this definition includes tax, license fees, penalties, 
interest and other similar charges. 

1.11 State means the State of Arizona.   

1.12 State and Local Uniformity Group (“SLUG”) means an advisory group 
comprised of four representatives from municipal taxing jurisdictions and four 
representatives of the Department as set forth in Section 13 below. 

1.13 Taxpayer Information means information protected from disclosure pursuant to 
Model City Tax Code § 510.   

 

2.   Disclosure of Information by City/Town to Department 
 

2.1  Qualified Recipients of Information: The Department shall provide a list of the 
names and job titles of Department employees authorized to request and receive 
Taxpayer Information from City/Town.  The Department shall inform City/Town of 
any additions, deletions or changes to this list within fifteen calendar days after the 
change occurs and shall provide an updated list at least annually.  This information 
shall be sent via email to City/Town at SalesTax@GilbertAZ.gov.  The City/Town 
will not disclose Taxpayer Information to a Department employee whose name is 
not included on this list.  City/Town may contact the Department with any questions 
related to qualified recipients by contacting the Cities Unit at 
CitiesUnit@azdor.gov.   

2.2 Use of Information: Any Taxpayer Information released by City/Town to the 
Department may only be used by the Department for tax administration and 
collection purposes, and may not be disclosed to the public in any manner that does 
not comply with the Model City Tax Code.  All Taxpayer Information shall be 
stored and destroyed in accordance with the Confidentiality Standards.   

2.3  Municipal Ordinance:   
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(a)  City/Town shall provide the Department with a copy of its Municipal Tax code 
or any City/Town ordinances imposing the taxes to be collected hereunder 
within ten calendar days of a request for such information from the 
Department.  This information shall be sent via email to the Cities Unit at 
CitiesUnit@azdor.gov. 

(b)  City/Town shall provide the Department with a copy of any ordinance adopted 
by City/Town after execution of this Agreement that imposes or modifies the 
Municipal Taxes to be collected hereunder, including a new or different tax rate 
as defined by A.R.S. § 42-6053(E), within ten calendar days of Adoption of an 
Ordinance.  This information shall be sent via email to the Cities Unit at 
CitiesUnit@azdor.gov.  No such ordinance shall take effect on a date other 
than the first day of the month that is at least sixty calendar days after city/town 
provides notice to the Department unless City/Town and the Department agree 
otherwise.  The Department shall add the change to the official copy of the 
Model City Tax Code within ten business days of receipt of notice from 
City/Town.  City/Town is responsible for confirming the change has been 
made.  Pursuant to A.R.S. § 42-6053(E)(2), changes in tax rates have no effect 
unless reflected in the official copy of the Model City Tax Code.   

(c)  Within fifteen calendar days following the adoption of an annexation ordinance, 
one copy of the ordinance and notification of the effective date of such 
ordinance shall be sent to the Department via email at GIS@azdor.gov.    
City/Town shall also include with the notice a list of businesses City/Town 
knows to be located in the annexed area.  The Department shall not be 
obligated to begin collection of Municipal Tax any sooner than the first day of 
the month that is at least sixty calendar days after the date the Department 
received notice from City/Town of the annexation.   

2.4 Development and Impact Fees:  Upon request, City/Town shall provide to the 
Department any information regarding development and impact fees to assist the 
Department with the auditing of taxpayers and billing and collection of taxes. 

2.5 Audits:  Upon request by the Department, City/Town shall allow inspections and 
copies of any City/Town tax audits. 

2.6 Other Information:  City/Town shall also provide other relevant information 
necessary for tax administration and collection purposes as requested by the 
Department. 

2.7  Statutory Authority: The disclosure of confidential City/Town tax information is 
governed by Model City Tax Code Section 510.   

 
 
3. Disclosure of Information by Department to City/Town. 
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3.1  Qualified Recipients of Information: City/Town shall provide a list of the names 
and job titles of City/Town employees and any independent auditors acting on 
behalf of City/Town authorized to receive Confidential Information.  City/Town 
shall inform the Department of any additions, deletions or changes to this list within 
fifteen calendar days after the change occurs and shall provide an updated list at 
least annually.  This information shall be sent via email to the Cities Unit at 
CitiesUnit@azdor.gov.  The Department will not disclose any Confidential 
Information to a City/Town employee or independent auditor whose name is not 
included on this list.  The Department may contact City/Town with any questions 
related to qualified recipients by contacting SalesTax@GilbertAZ.gov.   

3.2 Suspension of Information:  The Department will not withhold Confidential 
Information from City/Town so long as City/Town complies with A.R.S. § 42-2001 
et seq. and the Confidentiality Standards.   

(a) If the Department has information to suggest City/Town, or any of its duly 
authorized representatives, has violated A.R.S. § 42-2001 or the Confidentiality 
Standards, the Department will send written notice to City/Town detailing the 
alleged breach as understood by the Department and requesting a response to 
the allegation within twenty calendar days of the date of the letter.   

(b) The Department will review the written response from City/Town and consider 
the information contained therein and all relevant circumstances surrounding the 
alleged violation before making a written determination as to whether a 
suspension of information is warranted and the length of the suspension.   

(c)  If City/Town is dissatisfied with the Department’s determination it may within 
ten calendar days, submit a written request to SLUG requesting the group 
review the determination.   

(d) If the Department has information to suggest City/Town has violated the 
Confidentiality Standards, the Department may inspect City/Town’s records, 
facilities, and equipment to confirm whether there has been a violation.   

3.3 Information to be Provided: Within the restrictions outlined in this Section, the 
Department shall provide all of the information detailed in Appendix B, which may 
be modified by the mutal agreement of the parties.  The Department shall not 
provide Federal Tax Information to City/Town.  In addition to the information 
detailed in Appendix B, City/Town may obtain upon request: 

(a)  Inspections and/or copies of Department tax audits, including all information 
related to all cities and towns included in the tax audit; and  

(b) Other relevant information necessary for tax administration and collection 
purposes, including all information necessary to verify City/Town received all 
revenues collected by the Department on behalf of City/Town. 
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3.4   Storage and Destruction of Confidential Information: All Confidential 
Information provided by the Department to City/Town shall be stored, protected, 
and destroyed in accordance with the Confidentiality Standards.   

 
3.5  Statutory Authority: The Department may disclose Confidential Information to 

City/Town pursuant to A.R.S. § 42-2003(H) if the information relates to a taxpayer 
who is or may be taxable by a county, city or town.  Any Confidential Information 
released to City/Town: 

(a)  May only be used for internal tax administration purposes as defined in A.R.S. 
§ 42-2001(4); and 

(b)  May not be disclosed to the public in any manner that does not comply with 
the Confidentiality Standards.   

A.R.S. § 42-2003(H)(2) provides that any release of Confidential Information that 
violates the Confidentiality Standards will result in the immediate suspension of any 
rights of City/Town to receive taxpayer information pursuant to A.R.S. § 42-
2003(H). 

 

3.6  Specificity of Data:  A.R.S. § 42-6001 provides that taxpayers shall file and pay 
Municipal Taxes to the Department if the Department has developed the electronic 
and nonelectronic tools necessary to capture data with sufficient specificity to meet 
the needs of all taxing jurisdictions, including specific data regarding each tax 
classification and any corresponding deductions at each business location of the 
taxpayer.  Pursuant to A.R.S. § 42-5015, the electronic system utilized by the 
Department must be able to capture data with sufficient specificity to meet the 
needs of the taxing jurisdiction.  The Department and City/Town agree that JT2 and 
TPT2 (as summarized in Appendix C) are required to meet the specificity needs of 
City/Town.   

(a) Non-Program City/Town:  If City/Town performed its own Municipal Tax 
administration, collection, and licensing prior to July 1, 2015, then if the 
Department is unable to commit by September 1, 2015 that the data detail 
behind the JT2 and TPT2 will be provided to City/Town beginning and from 
January 1, 2016, the following shall take place: 

(1)  The term of the agreement entered into by the Department and City/Town 
pertaining to City/Town performing municipal licensing services on behalf 
of the Department shall be extended for one (1) year; and  

(2) All provisions in this Agreement pertaining to the administration, collection, 
and licensing of Municipal Taxes shall not go into effect until such time as 
the Department is able to meet the requirements of A.R.S. § 42-6001 and 
A.R.S. § 42-5015, however all language in this Agreement related to audit 
functions shall remain in full force and effect. 

(b) Program Cities/Towns: If the Department performed Municipal Tax 
administration, collection and licensing for City/Town prior to July 1, 2015, 
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then if the Department is unable to commit by September 1, 2015 that the data 
detail behind the JT2 and TPT2 will be provided to City/Town beginning and 
from January 1, 2016, the Department will contintinue to perform those 
functions.  The continued provision of such service, however, shall not be 
deemed waiver of any legal rights or remedies afforded to City/Town including, 
but not limited to, a failure to meet the requirements of A.R.S. § 42-6001 and 
A.R.S. § 42-5015. 

 
4. Audit.   
 
The Department shall administer the audit functions for City/Town in accordance with the 
following provisions. 
 

4.1 Training:  All auditors and supervisors shall be trained in accordance with the 
policies of the Department.  Auditors who have not completed the training may 
only work in connection with a trained auditor and cannot be the only auditor 
assigned to the audit.  The Department shall:  

 
(a)  Provide audit training at least three times per year, or more frequently if there 

is a demonstrated need, and be responsible for its costs of the training and any 
associated materials; 

(b)  Provide additional training when practical;   

(c) Notify City/Town of any training sessions at least thirty calendar days before 
the date of the training session; 

(d) Provide copies of State tax statutes, audit reference materials and audit 
procedures and manuals;   

 (e) Permit City/Town auditors and supervisors to attend any scheduled training as 
space permits at designated training location: and 

(f) Provide additional training as needed to inform auditors and supervisors 
regarding changes in State law or Department policy. 

 
4.2 Conflict of Interest: An auditor or supervisor trained and authorized to conduct an 

audit may not conduct any of the following prohibited acts:   
 

(a)  Represent a taxpayer in any tax matter against the Department or City/Town 
while employed or in an independent contractor relationship with the 
Department or City/Town. 

(b) Attempt to use his/her official position to secure any valuable thing or 
valuable benefit for himself/herself or his/her family members. 

(c)   Represent a taxpayer before the Department or City/Town concerning any 
matter in which he/she personally participated for a period of one year after 
he/she ends employment or the independent contractor relationship with the 
Department or City/Town. 
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(d)  Use information he/she acquires in the course of the official duties as an 
auditor or supervisor in a manner inconsistent with his/her official duties 
without prior written approval from the Department.   

(e) For a period of one year after he/she ends employment or an independent 
contractor relationship with the Department or City/Town, work in the same 
firm as a person who represents a taxpayer against the Department or 
City/Town unless the firm institutes formal barriers to prevent any sharing of 
information between the trained auditor or supervisor and the remainder of the 
firm.   

 
The Department may revoke an individual’s authority to audit and prohibit the use 
of any auditor or supervisor who violates this provision. 

 
4.3 Audits and Refunds:   

 
(a)   City/Town may conduct an audit of a taxpayer engaged in business only in 

City/Town.  Before commencing such audit, City/Town shall notify the 
Department to ensure the taxpayer is not already scheduled for an audit.  The 
Department will provide City/Town with a written response within fifteen 
calendar days of the notice from City/Town. 

 
(b) Except as permitted below, the Department shall conduct all audits of 

taxpayers having locations in two or more cities or towns.  A City/Town 
auditor may participate in any audit City/Town requested the Department to 
perform. 

 
(c) City/Town shall notify the Department if it wants an audit of a taxpayer 

having locations in two or more Arizona cities or towns and whose primary 
business activity is in the following business classifications taxable by 
City/Town, but not a taxable activity under State law: 

 
1. Residential rentals; 
2. Commercial rentals; 
3. Speculative Builders; or 
4. Advertising. 
 
The Department will authorize such audits, to be overseen by the Department, 
unless there is already an audit of the taxpayer scheduled, or the Department 
determines the audit selection is discriminatory, an abuse of process or poses 
other similar defects.  The Department will notify City/Town of its 
determination within thirty calendar days.  No initial audit contact may occur 
between City/Town and a taxpayer until the Department approves the audit 
notice. 

 
(d) City/Town may request the Department conduct an audit of a taxpayer having 

locations in two or more Arizona cities or towns and whose primary business 
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is subject to both city and state tax.  The request must be made using the 
Department’s audit request form.  Copies of the form can be obtained from the 
Department’s TPT Hub Unit at HubUnit@azdor.gov. The Department shall 
notify City/Town of the decision regarding the request within thirty calendar 
days of receipt of the request.   

 
(e) The Department may deny a request for an audit for the following reasons: 

1. An audit is already scheduled or planned for the taxpayer within six 
months of the request; 

2. The requested audit would interfere with strategic tax administration 
planning; 

3. The audit selection is discriminatory, an abuse of process or poses other 
similar defects; 

4. The request lacks sufficient information for the Department to determine 
whether it is appropriate; 

5. The Taxpayer was audited within the previous two years; 

6. The Department lacks sufficient resources to conduct the audit; or 

7. The scope or subject of the audit does not justify the use of Department 
resources.   

 
(f) If the Department denies a request to conduct an audit because it either lacks 

resources to conduct the audit itself or the scope or subject of the audit does 
not justify the use of Department resources then City/Town shall notify the 
Department if it wants to conduct the audit under the supervision of the 
Department.  No initial audit contact may occur between City/Town and a 
taxpayer until the Department appoints someone to supervise the audit. 

 
(g) Any decision by the Department denying City/Town’s request to conduct any 

audit may be referred to SLUG in accordance with Section 13 of this 
Agreement.   

 
(h) All audits conducted by City/Town shall be in accordance with standard audit 

procedures defined in the Department audit manual.  All auditors shall be 
trained in accordance with Section 4.1 above.   

 
(i) The Department may appoint a manager to supervise any audit conducted by 

City/Town. 
 
(j) All audits shall include all taxing jurisdictions in the State regardless of which 

jurisdiction’s auditors participate in the audit.  All desk reviews must include 
all taxing jurisdictions for which there is information available. 
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(k) The Department shall issue all audit assessments on behalf of all taxing 
jurisdictions in a single notice to the taxpayer.   

 
(l) The Department shall issue Modifications to audit assessments on behalf of all 

taxing jurisdictions in a single notice to the taxpayer.   
 

4.4 Claims for Refund:   
 

(a)   When a taxpayer files a request for refund, including refunds requested by 
filing amended returns, the Department shall process the request and review it 
for mathematical errors or for the failure of the taxpayer to properly compute 
the tax based on the taxable income reported on the return or refund request.   

 
(b) The Department will notify City/Town of all refund requests that are 

processed involving City/Town’s Municipal Taxes within thirty calendar days 
of processing the refund.  City/Town may request an audit of the taxpayer as 
set forth in Section 4.3 above.  . 

 
(c)  The Department may assign an auditor to review requests for refunds.  The 

Department will notify City/Town, within thirty calendar days of initiating a 
review, of all refunds under review by an auditor pertaining to a taxpayer who 
engages in business within City/Town’s taxing jurisdiction and may request 
that City/Town assign an auditor to assist with such reviews. 

 
(d) City/Town is responsible for payment of all amounts to be refunded to 

taxpayers for Municipal Tax incorrectly paid to City/Town.  The Department 
may offset a remittance to City/Town under this Agreement to cover the 
amounts of allowed refunds.  If there are insufficient funds available to pay 
the refund, City/Town must pay the Department within sixty days of written 
demand from the Department. 

 
(e) The Department shall issue refund approvals/denials on behalf of all taxing 

jurisdictions in a single notice to the taxpayer.  City/Town may request copies 
of such determinations. 

 
4.5 Protests: Taxpayer protests of audit assessments and desk review assessments and 

refund denials shall be directed to the Department.  Appeals of audit assessments, 
desk review assessments and refund denials shall be administered pursuant to Title 
42, Chapter 1, Article 6, Arizona Revised Statutes.  Upon request, the Department 
shall notify City/Town of any appeals within 30 days of receipt of the protest.   

 
4.6 Notice of Resolution: The Department shall notify City/Town when a protest is 

resolved, including information concerning the resolution of the protest, within 30 
days after the resolution of a protest.   

 

13 of 46



 
 
  IGA 5-20-2015 

 

10  

4.7 Status Reports:  The Department shall keep SLUG apprised of the status of each 
protested matter involving the imposition of Municipal Taxes.  City/Town may 
request to be on a distribution list for monthly status reports by contacting the 
Department’s Cities Unit.   

 
5. Voluntary Disclosure Agreements 
 
The Department may enter into a voluntary disclosure agreement with a taxpayer.  A voluntary 
disclosure agreement may limit the years subject to audit and waive penalties.  City/Town may 
request to be kept informed of voluntary disclosure agreements involving City/Town Municipal 
Tax.  If City/Town makes that request, the Department will notify City/Town of the Department’s 
intent to enter into an agreement and the Department will provide the taxpayer’s identity within 
thirty calendar days of disclosure.  City/Town may request an audit of a taxpayer subject to a 
voluntary disclosure agreement pursuant to Section 4.3 above. 

 
6. License Compliance 
 

6.1 License Issuance and Renewal:  The Department shall issue new Municipal Tax 
licenses and renew such licenses for City/Town Municipal Tax.  The Department of Revenue 
shall provide City/Town with information about all persons obtaining and renewing tax licenses 
as set forth in Appendix B. 

 
6.2 License Checks:  The Department and City/Town shall coordinate efforts to 

conduct tax license compliance checks through canvassing and other compliance methods.    
 
6.3 Confidentiality:  Any tax license information City/Town obtains from the 

Department is considered Confidential Information and may only be disclosed as authorized by 
A.R.S. § 42-2003.  Any tax license information City/Town obtains through its own efforts may 
be disclosed as allowed by applicable City/Town laws. 

 
6.4 Changes to License Fees:  Within fifteen calendar days following the Adoption of 

an Ordinance (or official acknowledgment of approval of an ordinance by voters in an election of 
a charter city) issuing or modifying a tax license fee, one copy of the ordinance and notification 
of the effective date of such ordinance shall be sent to the Department via email at 
CitiesUnit@azdor.gov.  The Department shall not be obligated to begin collection of the new or 
modified fee any sooner than sixty calendar days after the date the Department received the 
ordinance from City/Town.  Notice of an ordinance concerning a renewal tax license fee must be 
received by the Department by July 31 in order to be collected the following calendar year.   

 

 
7. Closing Agreements 
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7.1 Approval - The Department shall notify City/Town before entering into a Closing 
Agreement related to the tax levied and imposed by City/Town.  The Department 
shall seek approval from either City/Town or SLUG before entering into such 
Closing Agreement.  If the Closing Agreement concerns only City/Town, then the 
Department will attempt to obtain approval from City/Town first, and will only seek 
approval from SLUG if City/Town is unresponsive or the Department and 
City/Town cannot reach an agreement.  Approval and notice is not required for 
Modifications of assessments.   

 
7.2 Litigation - During the course of litigation, the Department shall seek a range of 

settlement authority from City/Town or SLUG, unless the circumstances prevent 
such action.  The Department may also request a telephonic meeting of SLUG if 
time and circumstances require immediate action.   

 
8.  Responsibility for Representation in Litigation. 
 

8.1 Administrative Proceedings:  The Department shall be responsible for 
coordinating the litigation and defending the assessment or refund denial in any 
administrative appeals before the Office of Administrative Hearings or the Director 
of the Department regardless of who conducted the audit.  The Department shall be 
reasonably diligent in defending the interests of City/Town and City/Town shall 
assist in such representation as may be requested by the Department.   

 
8.2 Further Appeals:  The Arizona Attorney General is responsible for defending the 

assessment or refund denial at the Board of Tax Appeals, the Arizona Tax Court 
and all higher courts.  City/Town shall assist the Attorney General in such 
representation and litigation as requested by the Attorney General’s Office.   

 
8.3 Mutual Cooperation: The Department and City/Town agree they shall cooperate 

in the appeal and litigation processes and shall ensure their auditors, supervisors, 
and other necessary employees are available to assist the Department and the 
Attorney General for informal interviews, providing documents and computer 
records, preparing for depositions, attending depositions and trial as witnesses, and 
assisting in trial/hearing preparation as needed. 

 
8.4  Administrative Decisions: The Department shall provide a copy of any and all 

administrative hearing level decisions, including Director’s decisions issued by the 
Department to all jurisdictions on a distribution list.  City/Town may request to be 
on the distribution list by contacting the Department’s Cities Unit.  Administrative 
decisions are Confidential Information and must be stored and destroyed in 
accordance with the Confidentiality Standards. 

 

 
9.   Collection of Municipal Taxes 
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9.1 Tax Returns:  Taxpayers who are subject to City/Town Municipal Taxes shall pay 
such taxes to the Department.  Tax payments shall be accompanied by a return 
prepared by taxpayer on a form prescribed by the Department.   

9.2 Collection:  The Department shall collect any Municipal Tax imposed by 
City/Town recorded on the Department’s tax accounting system.  Amounts the 
Department collects for delinquent City/Town Municipal Tax accounts after the 
termination of this Agreement shall be forwarded to City/Town. 

9.3 Remittance:  All amounts collected by the Department for Municipal Taxes under 
this Agreement shall be remitted to City/Town weekly on the basis of actual 
collections.  The Department shall initiate the electronic payment by noon on the 
Monday after the end of the week in which the collections were made.  Remittance 
shall be made in the form of immediately available funds transferred electronically 
to the bank account designated by City/Town.   

9.4 Abatement: The Department, with the approval of the Attorney General, may 
abate tax under certain circumstances.  During the ordinary course of business, the 
Department may determine for various reasons that certain accounts shall be 
closed or cancelled.  The Department shall seek input from City/Town or SLUG 
before abating tax or closing accounts.  The Department may request a telephonic 
meeting of SLUG if time and circumstances require immediate action.   

9.5 Funds Owed to City/Town:  At all times and under all circumstances payments 
remitted by a taxpayer to the Department for City/Town Municipal Taxes will be 
considered property of City/Town.  The Department may not retain or fail to remit 
such funds to City/Town for any reason not specifically set forth in this Agreement 
including, but not limited to, during the course of a dispute between City/Town 
and the Department. 

 
10.  Financing Collection of Taxes. 
 
The costs incurred by the Department in administering this Agreement shall be financed through 
the State general fund appropriation to the Department.   

 
11.   Inter-Jurisdictional Transfers.   
 
All inter-jurisdictional transfers of Municipal Tax monies by the Department shall be handled in 
the following manner: 
 

11.1 Requests:  Requests for inter-jurisdictional transfers shall be made to the 
Department.  The Department will review the request and will not automatically 
accept the request. 

 
11.2 Notice: The Department shall notify City/Town and any other city or town 

implicated in the requested transfer a minimum of thirty calendar days prior to any 
inter-jurisdictional transfer of money. 
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11.3 Dispute Resolution: Any city or town subject to an inter-jurisdictional transfer 

shall resolve any dispute over the allocation of the tax in accordance with A.R.S. 
§ 42-6003 and the Department shall transfer the funds subject to an inter-
jurisdictional transfer in accordance with the agreed upon allocation in a timely 
manner.  

 
12. Educational Outreach. 
 
City/Town may conduct, at its own expense, educational outreach to taxpayers who are 
conducting business activities within City/Town’s taxing jurisdiction concerning the Model City 
Tax Code and the collection and administration of Municipal Taxes.  Educational outreach shall 
be consistent with applicable law and Department written guidance.  Upon request, City/Town 
shall provide information to the Department concerning such educational outreach efforts. 

 
13.  SLUG.   
 
The Department shall create an advisory group to help resolve issues  
 

13.1 Members: The members shall consist of four seats representing municipal taxing 
jurisdictions and four seats representing the Department.  Member seats may be 
split so some people fill the position for only certain issues, such as audit 
selection or collection abatement.  There shall also be a list of alternate members, 
who may be asked by a regular member who is unable to attend a meeting to take 
that member's place at a SLUG meeting.  

 
13.2 Selection:  The Director of the Department shall appoint people to serve as 

members of SLUG.  Municipal taxing jurisdictions shall nominate members from 
municipal taxing jurisdictions.  All members shall serve for a period of one year 
unless they resign at an earlier date.  Members may be appointed to serve 
consecutive terms.  Members appointed to fill vacancies shall serve for the time 
remaining on the term. 

 
13.3 Meetings:  SLUG shall meet on a regular basis and at least monthly unless the 

members agree to cancel the meetings due to a lack of agenda items.  It can 
schedule additional meetings as necessary to timely discuss issues presented.  
Alternate members may attend meetings, but cannot participate in any discussion 
or voting, unless filling the seat of a regular member.   

 
13.4 Issues: City/Town may refer issues to SLUG involving the following: 
 

(a)  Decisions by the Department to not audit a taxpayer;  
 

(b) Amendments to Department audit procedures or manuals; 
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(c)  Closing Agreements or a range of settlement authority;  
 
(d) Abatement or account closure in collections; 
 
(e) Suspension of disclosure of information from the Department; and 
 
(f) Other issues as authorized by the Director of the Department or agreed upon 

by the parties. 
 
13.5 Recommendations:  SLUG shall make recommendations to the Director of the 

Department.  If the recommendation is approved by at least five members of 
SLUG, the Director will accept the recommendation of SLUG.  If  SLUG cannot 
reach a recommendation agreeable to at least five members of the group, the 
Director may act as he deems to be in the best interests of all parties.   

 
13.6 Voting: Voting shall be by secret ballot.   
 
13.7 Procedures:  SLUG may develop procedures concerning the operation of the 

group as long as they are not inconsistent with this Agreement. 

 
14.  Funding of Additional Auditors by City/Town.   
 

14.1 Funding: At the sole discretion of City/Town, City/Town may contribute funding 
to the Department to pay for additional auditors to assist the Department in the 
performance of audits of Municipal Tax owed to City/Town.  Such additional 
auditors funded by City/Town shall at all times be deemed to be employees of the 
Department and under no circumstances shall be deemed to be employees or 
agents of City/Town.  It is the parties’ intention that City/Town funding be used to 
increase the capabilities of the Department to perform Municipal Tax audits and 
not to subsidize or replace State funding required for audit and collection of taxes. 

 
14.2 Use of Funds:  City/Town funding for additional auditors under this Section shall 

be used to fund the auditors’ salaries and employee related expenses and shall not 
be used to pay for Department office space, utilities, equipment, supplies, or 
similar kinds of overhead.   

 
14.3 Pool of Funds:  The Department may pool any City/Town funding with any other 

similar funding provided by other municipal taxing jurisdictions to pay for 
additional auditors.  The Department shall separately account for such funds in its 
annual budget. 

 
14.4 Accounting:  The Department shall provide an annual accounting to City/Town, 

by August 31 each year describing how City/Town funding was used during the 
prior fiscal year. 
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15.  Satellite Offices for Department Auditors. 
 

15.1 Funding: City/Town, at its own expense and at its sole discretion, may provide 
one or more satellite offices and associated amenities for use by Department 
employees to provide audit and/or customer service to taxpayers.  Use of such 
facilities by Department employees shall be at the sole discretion of the 
Department.  Nothing in this section shall require the Department to make use of 
such facilities provided by City/Town. 

 
15.2 Requirements:  Any Department employee using a City/Town satellite office 

must meet reasonable requirements of City/Town related to the use of the facility.  
City/Town shall be responsible for notifying the Department of any concerns, and 
the Department shall be responsible for taking appropriate actions to resolve those 
concerns. 

 
15.3 Termination: Once a satellite office is established, City/Town shall provide at 

least 180 calendar days written notice to the Department prior to the termination 
or relocation of a satellite office. The Department may discontinue the use of a 
satellite office at any time upon notice to City/Town and shall promptly remove 
all Department property. 

 
15.4 License: All requirements of City/Town and the Department related to the 

satellite office shall be outlined in a mutually acceptable form of license and 
subject to separate approval. 

 
16.  Non-availability of Funds. 
 
Every payment obligation of the Department and the City/Town pursuant to this Agreement is 
conditioned upon the availability of funds appropriated or allocated for the payment of such 
obligation, except for the rendering of funds to City/Town paid by a taxpayer for Municipal 
Taxes or tax license fees of City/Town.  If funds are not appropriated, allocated and available or 
if the appropriation is changed resulting in funds no longer being available for the continuance of 
this Agreement, this Agreement may be terminated at the end of the period for which funds are 
available.  No liability shall accrue to the State in the event this provision is exercised, and the 
State shall not be obligated or liable for any future payments or for any damages as a result of 
termination under this Section.  The termination of this Agreement shall not entitle the 
Department to retain any Municipal Tax collected on behalf of City/Town pursuant to this 
Agreement.   

 

 
17.  Waiver. 
 
Nothing in this Agreement should be interpreted as City/Town relinquishing its legal rights under 
the Arizona Constitution or other applicable law, nor that City/Town is conceding the 

19 of 46



 
 
  IGA 5-20-2015 

 

16  

administration and collection of its Municipal Tax is not of a local interest or should not be under 
local control.   

 
18.  Cancellation 
 
The requirements of A.R.S. § 38-511 apply to this Agreement.  The Department or City/Town 
may cancel this Agreement, without penalty or further obligation, if any person significantly 
involved in initiating, negotiating, securing, drafting or creating this Agreement on behalf of the 
Department or City/Town is, at any time while this Agreement or any extension is in effect, an 
employee, agent or consultant of the other party with respect to the subject matter of this 
Agreement. 

 
19.  Notice. 
 

(a) When any Notice to City/Town is required under the terms of this Agreement, such 
Notice shall be mailed to City/Town at the following address, directed to the attention of: 

 
Finance Director, Town of Gilbert 

 
     50 E Civic Center Dr, 2nd Floor 
 
   Gilbert, AZ  85296 
 

(b) When any Notice to the Department is required under the terms of this Agreement, such 
Notice shall be mailed to: 

 
   Arizona Department of Revenue 
   Attn:  Director, Division Code 20 
   1600 W. Monroe  
   Phoenix, AZ 85007 
 

Notice to the Department’s Hub Unit or City Unit may be mailed to:  
 

Arizona Department of Revenue 
   Division Code 16 
   1600 W. Monroe  
   Phoenix, AZ 85007 

 
 
 
20.  Non-discrimination. 
 
The Department and City/Town shall comply with Executive Order 2009-9, which mandates all 
persons, regardless of race, color, religion, sex, age, or national origin, shall have equal access to 
employment opportunities, and all other applicable State and Federal employment laws, rules, 
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and regulations, including the Americans with Disabilities Act.  The Department and City/Town 
shall take affirmative action to ensure applicants for employment and employees are not 
discriminated against due to race, creed, color, religion, sex, national origin or disability. 

 
21.  Compliance with Immigration Laws and A.R.S. § 41-4401. 
 

21.1  The Department and City/Town shall comply with all Federal immigration laws 
and regulations relating to employees and warrants compliance with A.R.S. § 23-
214(A) which reads in part: “After December 31, 2007, every employer, after 
hiring an employee, shall verify the employment eligibility of the employee 
through the e-verify program.” 

 
21.2 A breach of compliance with immigration laws and regulations shall be deemed a 

material breach of this Agreement and may be grounds for the immediate 
termination of this Agreement.   

 
21.3 The Department and City/Town retain the legal right to inspect the papers of any 

employee who works on the Agreement to ensure the Department and City/Town 
is complying with the applicable Federal immigration laws and regulations and 
State statutes as set forth above. 

 
22.  Audit of Records. 
 
City/Town and the Department shall retain all data, books, and other records (“Records”) relating 
to this Agreement for at least six (6) years (a) after termination of this Agreement, and (b) 
following each annual renewal thereof.  All Records shall be subject to inspection by audit by the 
State at reasonable times.  Upon request, the Department and City/Town shall produce any or all 
such records.  This Agreement is subject to A.R.S. §§ 35-214 and -215. 

 
23.  Amendments. 
 
Any amendments to or modifications of this Agreement must be executed in writing in 
accordance with the provisions of this Agreement. 

 
24.  Mutual Cooperation. 
 
In the event of a disagreement between the parties with regard to the terms, provisions and 
requirements of this Agreement or in the event of the occurrence of any circumstances bearing 
upon or affecting this Agreement, parties hereby agree to mutually cooperate in order to resolve 
the said disagreement or deal with the said circumstance.  

 
25.  Arbitration. 
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To the extent required by A.R.S. § 12-1518(B) and as provided for in A.R.S. § 12-133, the parties 
agree to resolve any dispute arising out of this Agreement by arbitration.  The parties agree that 
any lawsuit filed by City/Town relating to the issues outlined in Section 17 of this Agreement is 
not considered to be a dispute arising out of this Agreement. 

 
26.  Implementation. 
 
The implementation and execution of the provisions of this Agreement shall be the responsibility 
of the Director of the Department or his representative and the Mayor his/her designee, or 
another party with designated authority pursuant to applicable law or City/Town charter on 
behalf of City/Town.   

 
27.  Limitations. 
 
Nothing in this Agreement shall be construed as limiting or expanding the statutory 
responsibilities of the parties in performing functions beyond those granted to them by law, or as 
requiring the parties to expend any sum in excess of their appropriations. 

 
28.  Duration. 
 

28.1 The term of this Agreement shall be from July 1, 2015 through June 30, 2016.  
This Agreement shall automatically be renewed for successive one year terms 
thereafter unless either party shall terminate this Agreement by notice, in writing, 
no later than sixty calendar days prior to the expiration of the term then in effect.  

 
28.2 If State legislation enacted subsequent to the date of this Agreement substantially 

affects the performance of this Agreement by either party or substantially 
diminishes the benefits either party would receive under this Agreement, either 
party may then terminate this Agreement by giving at least thirty calendar days’ 
notice to the other party.  The termination will become effective immediately 
upon the expiration of the notice period unless otherwise agreed to by the parties. 

 
28.3 Notwithstanding any provision to the contrary herein, both parties may by mutual 

agreement provide for the termination of this contract upon such terms and at 
such time as is mutually agreeable to them. 

 
28.4 Any notice of termination shall be mailed and served on the other party in 

accordance with Section 19 of this Agreement. 
 
28.5 During the term of this Agreement, the terms and conditions of this Agreement 

will undergo an annual review to be completed no later than March 1st of each 
year.  The review will be performed by a committee made up of equal parts 
representatives of the Department and representatives of the municipal taxing 
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jurisdictions entering into an IGA with the Department for the administration and 
collection of Municipal Taxes. 

 
29.  Choice of Law. 
 
The laws and regulations of the State of Arizona shall govern the rights of the parties, the 
performance of this Agreement, and any disputes arising from this Agreement.   

 
30.  Entire Agreement. 
 
This document, including other documents referred herein, and any approved subcontracts, 
amendments and modifications made thereto, shall constitute the entire Agreement between the 
parties and shall supersede all other understandings, oral or written.   

 
31.  Signature Authority. 
 

31.1  By signing below, the signer certifies he or she has the authority to enter into this 
Agreement on behalf of his or her respective party, and he or she has read the 
foregoing and agrees to accept the provisions herein on said party’s behalf. 
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31.2 This Intergovernmental Agreement may be executed in counterpart. 
 
 

  
Signature                                                                            Date 
 

Signature                                                                               Date 

Typed Name and Title Typed Name and Title 
John W. Lewis, Mayor 

Entity Name Entity Name 
Town of Gilbert 

Address Address 
50 E Civic Center Dr, 2nd Floor 

City                          State                   Zip City                          State                   Zip 
Gilbert, AZ  85296 

RESERVED FOR THE ATTORNEY GENERAL: RESERVED FOR CITY/TOWN ATTORNEY: 
 
This agreement between public agencies has been 
reviewed pursuant to A.R.S. § 11-952 by the 
undersigned Assistant Attorney General who has 
determined that it is in proper form and is within the 
powers and authority granted under the laws of the 
State of Arizona to the Arizona Department of 
Revenue represented by the Attorney General. 
 

MARK BRNOVICH 
The Attorney General 

 
___________________________________________ 

Signature 
Assistant Attorney General 

 
Date: __________________________ 

 

 
APPROVED AS TO FORM AND AUTHORITY: 
 
 
BY:________________________________ 
             CITY/TOWN ATTORNEY 
 
Date: ______________________________ 
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APPENDIX A 
 

ARIZONA DEPARTMENT OF REVENUE  
CONFIDENTIALITY REQUIREMENTS 

 
1. Confidential Information 
 
1.1 Confidential Information is defined in A.R.S § 42-2001.  Confidential Information may 

not be disclosed except as provided by statute.  A.R.S. § 42-2001(B). 
 
1.2 License information obtained from the Department of Revenue is Confidential 

Information and may only be disclosed as authorized by A.R.S. § 42-2003.  License 
information obtained from other sources is not Confidential Information. 

 
1.3 Information about a taxpayer’s identity obtained from the Department of Revenue is 

Confidential information and may only be disclosed as authorized by A.R.S. § 42-2003.  
Identity information obtained from other sources is not Confidential Information.   

 
1.4 Confidential Information includes information about a single taxpayer and also 

aggregated information about a group of identified or identifiable taxpayers.  Aggregated 
information from fewer than three taxpayers in a grouping on a statewide basis or fewer 
than ten taxpayers in a grouping for an area that is less than state level (city or town) may 
be Confidential Information.  Such information may not be released unless the City/Town 
Administrator reviews the relevant information concerning the aggregate data and makes 
a determination in writing that the aggregate data does not reveal information about any 
specific taxpayer.  Such determination should take into consideration the following: 

 

a. The proportionality of the tax information applicable to individual members of the 
group of taxpayers; no individual taxpayer’s information should be discernable due 
to its relative size/taxable sales, compared to other members of the group; 

b. The total aggregated tax information; the aggregate information cannot allow 
viewers to draw conclusions about individual taxpayers (e.g., there are 6 car 
dealers in the city and the total aggregate sales were $900,000 and none of them 
reported individual sales above the $20,000 mark, which would have qualified for 
the lower tax rate on large purchases) 

c. Any other factor that could cause the aggregate data to be used to determine 
information specific to a single taxpayer. 

 
 
2. Protecting Information 
 
2.1 City/Town must identify all places, both physical and logical, where Confidential 

Information is received, processed and stored and create a plan to adequately secure those 
areas.   
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2.2 Confidential Information must be protected during transmission, storage, use, and 
destruction.  City/Town must have policies and procedures to document how it protects 
its information systems, including Confidential Information contained therein.  An 
example of appropriate protection standards is set forth in National Institute of Standards 
and Technology Special Publication 800-53.  The publication may be found at 
 http://nvlpubs.nist.gov/nistpubs/SpecialPublications/NIST.SP.800-53r4.pdf  

 
2.3 Employees are prohibited from inspecting information unless they have a business reason 

for the information.  Browsing information concerning friends, neighbors, family 
members, or people in the news is strictly prohibited.    

 
2.4 All removable media, including paper and CDs, containing Confidential Information 

must be secured when not in use and after normal business hours by placing all materials 
in a locked drawer or cabinet.  During use, Confidential Information must be protected so 
that it is not visible to members of the public or anyone without a business need for the 
information. 

 
2.5 All individuals accessing or storing Confidential Information from an alternative work 

site must enter into a signed agreement that specifies how the Confidential Information 
will be protected while at that site.  Only trusted employees shall be permitted to access 
Confidential Information from alternative sites.  Confidential Information may not be 
accessed while in public places such as restaurants, lounges, or pools. 

 
2.6 Confidential Information may not be sent outside the local area network by unencrypted 

email.  City/Town is responsible for ensuring in-flight email communications containing 
Confidential Information are sent through a secure process.  This may include encryption 
of the email message, a secure mailbox controlled by City/Town, an encrypted point-to-
point tunnel between the correspondents or use of Transport Layer Security (TLS) 
between correspondents.  The acceptable encryption algorithms are set forth in the 
standards attached as Exhibit 1, which may be updated to accommodate changed 
technology. 

 
2.7 Confidential Information may not be discussed in elevators, restrooms, the cafeteria, or 

other public areas.  Terminals should be placed in such a manner that prohibits public 
viewing of Confidential Information. 

 
2.8 When transporting confidential materials the materials should be covered so that others 

cannot see the Confidential Information.  When sending Confidential Information by fax 
a cover sheet should always be used. 

 
2.9 Any person with unsupervised access to Confidential Information shall receive training 

on the confidentiality laws and requirements to protect such information before being 
given access to such Information and annually thereafter.  They must sign certificates 
after the training acknowledging that they understand their responsibilities.  City/Town 
must keep records to document this training and certification.  
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3. Disclosure of Information 
 
3.1 Confidential Information may only be disclosed as permitted by A.R.S. § 42-2003.   
 
3.2 Confidential Information is confidential by statute and, therefore, does not have to be 

disclosed in response to a public records request.  A state agency may deny inspection of 
public records if the records are confidential by statute.  Berry v. State, 145 Ariz. 12, 13 
699 P.2d 387, 388 (App. 1985).   

 
3.3 A taxpayer may designate a person to whom Confidential Information may be disclosed 

by completing a Department of Revenue Form 285, or such other form that contains the 
information included in the Form 285.  City/Town may contact the Department of 
Revenue’s Disclosure Officer if there are any questions concerning this requirement. 

 
Disposal of Information 
 
4.1 All removable media containing Confidential Information must be returned to the 

Department of Revenue or sanitized before disposal or release from the control of 
City/Town.   

 
4.2 Confidential Information may be destroyed by shredding or burning the materials when 

no longer needed.  Confidential Information may not be disposed of by placing the 
materials in the garbage or recycle bins.  Destruction of Confidential Information may be 
performed by a third party vendor.  City/Town must take appropriate actions to protect 
the Confidential Information in transit and storage before it is destroyed, such as periodic 
inspections of the vendor. 

 
4.3 Computer system components and devices such as copiers and scanners that have been 

used to store or process Confidential Information may not be repurposed for non-tax 
administration uses unless the memory or hard drive of the device is sanitized to ensure 
under no circumstances Confidential Information can be restored or recovered.   
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EXHIBIT 1 
 

ENCRYPTION STANDARDS 
 
1.0  Acceptable Encryption Algorithms – The following encryption algorithms are 

considered acceptable for use in information systems to protect the transmission or 
storage of Confidential Information and system access.  

1.1.1  Acceptable Security Strength – the security strength of an encryption algorithm 
is a projection of the time frame during which the algorithm and the key length 
can be expected to provide adequate security. The security strength of encryption 
algorithms is measured in bits, a measure of the difficulty of discovering the key.  

a. The current minimum key strength for Confidential Information is 112 bits.  

 
1.1.2  Symmetric Encryption Algorithms – The following symmetric encryption 

algorithms are considered acceptable for use. 
Algorithm 
 

Reference Acceptable Key Strengths 

Advanced Encryption Standard (AES) 
 

FIPS 197 128, 192 or 256 bits 

Triple Data Encryption Algorithm 
(TDEA) (three key 3DES) 

SP 800-67 168 bits 

1.1.3  Key Agreement Schemes – The following key agreement schemes are 
considered acceptable for use 

Key Agreement 
Scheme 

Reference Acceptable Key Strengths 
Finite Fields           Elliptical Curves 

Diffie-Hellman 
 
(DH) or MOV 
 
 
 

SP 800-56A 
 
SP 800-135 

P = 2048 
 
Q = 224 or 256 

N: 224-255 and H=14 
N: 256-383 and H=16 
N: 384-511 and H=24 
N: 512+ and H=32 

RSA – based 
 

SP 800-131A N = 2048 

1.1.4  Hash Functions – The following hash functions are considered acceptable for use 

Digital Signature Generation Digital Signature 
Verification 

Non-digital signature 
generation applications 

SHA-224 
 
SHA-256 
 
SHA-384 

SHA-224 
 
SHA-256 
 
SHA-384 

SHA-1 
 
SHA-224 
 
SHA-256 
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SHA-512 
 

 
SHA-512 
 

 
SHA-384 
 
SHA-512 

1.1.5 Digital Signature Algorithms – The following digital signature algorithms are 
considered acceptable for use. 

Digital 
Signature 
Algorithm 

FIPS 
Publication 

Digital 
Signature 
Generation 
Settings 

Digital 
Signature  
Verification 
Settings 

Relative 
Strengths 

Digital 
Signature 
Standard 

(DSA) 

FIPS 186-4 p>= 2048 

q = 224 

p>= 2048 

q = 224 

>= 112 bits 

RSA Digital 
Signature 

FIPS 186-4 2048 2048 >= 112 bits 

ECDSA FIPS 186-4 224 224 >= 112 bits 

1.1.6 Message Signature Algorithms – The following digital signature algorithms are 
considered acceptable for use. 

Hash Algorithms Hash Generation Hash Verification 

HMAC >= 112 bits >= 112 bits 

CMAC AES, 3DES AES, 3DES 

CCM and GCM/GMAC AES AES 
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APPENDIX B 
 

From the effective date of this Agreement until the new functionalities set forth below are 
implemented, the Department of Revenue will provide the following reports: 
 
City Payment Journal Detail; 
City Payment Journal Summary; 
New License Report 
 
Within 30 days after the first month’s implementation of the JT2, the Department of Revenue 
will provide a new License Report and License Update Report containing at least the following 
fields: 
 
NEW LICENSE REPORT AND LICENSE UPDATE REPORT 

Fields displayed: 

o Region Code 
o Run Date 
o Report Start Date 
o Report End Date 
o Update Date 
o ID Type 
o ID 
o Account ID 
o Entity Name 
o Ownership Type 
o License ID 
o OTO/Applied For indicator 
o Bankruptcy Indicator 
o Filing Frequency 
o Issue Date 
o Account Start Date 
o Business Start Date 
o Arizona Start Date 
o Doc Loc Nbr 
o Accounting Method 
o Close Date 
o Close Code 
o Business Description 
o NAICS1 
o NAICS2 
o NAICS3 
o NAICS4 
o Mailing Street1 
o Mailing Street2 
o Mailing Street3 
o Mailing City 
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o Mailing State 
o Mailing ZIP 
o Mailing Country 
o Mailing Phone Number 
o Mailing Address Add date 
o Mailing Address End Date 
o Audit Street1 
o Audit Street 2 
o Audit Street 3 
o Audit City 
o Audit State 
o Audit Zip 
o Audit Country 
o Audit Phone Number 
o Audit Address Add Date 
o Audit Address End Date 
o Location Code 
o Business Codes 
o Location Name (DBA) 
o Number of Units 
o Location Street 1 
o Location Street 2 
o Location Street 3 
o Location City 
o Location State 
o Location Zip 
o Location Country 
o Location Phone Number 
o Location Start Date 
o Location End Date 
o Primary Location Street 1 
o Primary Location Street 2 
o Primary Location Street 3 
o Primary Location City 
o Primary Location State 
o Primary Location Zip Code 
o Primary Location Country 
o Primary Location Phone Number 
o Primary Location Start Date 
o Primary Location End Date 
o Owner Name 
o Owner Title 
o Owner Name 2 
o Owner Title 2 
o Owner Name 3 
o Owner Title 3 
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Within 30 days of the implementation of the TPT2, the Department of Revenue will provide the 
following reports with at least the fields indicated below: 
 
CITY PAYMENT JOURNAL 

o Run Date 
o Report Start Date 
o Report End Date 
o GL Accounting Period 
o Period End Date 
o Payment received date 
o Return received date 
o Payment process date 
o Return process date 
o Filing Frequency 
o License ID 
o Entity Name 
o Location Code 
o Location Name (DBA) 
o Location Street 1 
o Location Street 2 
o Location Street 3 
o Location City 
o Location State 
o Location Zip 
o Location Country 
o NAICS 
o Business Code 
o Doc Loc Nbr 
o Pmt Loc Nbr 
o Gross Receipts 
o Total Deductions 
o Tax or Fee Collected 
o P & I Collected 
o Audit Collections 
o Tran Type 
o Tran Subtype 
o Rev Type 
 

CITY PAYMENT JOURNAL SUMMARY 
o Region Code 
o Run Date 
o Report Start Date 
o Report End Date 
o GL Accounting Period 
o Business Code 
o Number of Accounts 
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o Collections 
 
Within 30 days after the first month’s implementation of the TPT2, the following reports with at 
least the fields indicated below: 
 
NO MONEY REPORT 

o Region Code 
o GL Accounting Period 
o Period End Date 
o Payment received date 
o Return received date 
o Payment process date 
o Return process date 
o Filing Frequency 
o License ID 
o Entity Name 
o Location Code 
o Location Name (DBA) 
o Location Street 1 
o Location Street 2 
o Location Street 3 
o Location City 
o Location State 
o Location Zip 
o Location Country 
o NAICS 
o Business Code 
o Doc Loc Nbr 
o Pmt Loc Nbr 
o Gross Receipts 
o Total Deductions 
o Tax or Fee Collected 
o P & I Collected 
o Audit Collections 
o Tran Type 
o Tran Subtype 

 
DEDUCTION REPORT 

o Region Code 
o Run Date 
o Report Start Date 
o Report End Date 
o GL Accounting Period 
o Period End Date 
o License ID 
o Entity Name 
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o Location Code 
o Location Name (DBA) 
o Business Code 
o Doc Loc Nbr 
o Deduction Code 
o Deduction Amount 
o Tran Type 
o Tran Subtype 
o Rev Type 

 
Within 30 days after taxes (subject to fund distributions) are collected, the Department of 
Revenue will provide the following report with at least the fields indicated below:   
 
FUND DISTRIBUTION REPORT 

o Region Code 
o Run Date 
o Report Start Date 
o Report End Date 
o GL Accounting Period 
o Period End Date 
o Payment Received Date 
o Return Received Date 
o Payment Processed Date 
o Return Processed Date 
o License ID 
o Entity Name 
o Location Code 
o Location Name (DBA) 
o Business Code 
o Doc Loc Nbr 
o Fund Allocation Code 
o Amount Distributed 
 

FUND DISTRIBUTION SUMMARY REPORT 

o Region Code 
o Run Date 
o Report Start Date 
o Report End Date 
o GL Accounting Period 
o Fund Allocation Code 
o Amount Distributed 
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IMPORTANT!  Incomplete applications WILL NOT BE PROCESSED. 
• Please read form instructions while completing the application. 

Additional information and forms available at www.azdor.gov

• Required information is designated with an asterisk (*). 
• Return completed application AND applicable license fee(s) to 

address shown at left.
• For licensing questions regarding transaction privilege tax, call 

Taxpayer Information & Assistance: (602) 542-4576

License & Registration
ARIZONA DEPARTMENT OF REVENUE

PO BOX 29032
Phoenix, AZ  85038-9032

SECTION A:  Business Information
1* Federal Employer Identification No. 

or Social Security No.  
if sole proprietor without employees

2* License Type – Check all that apply:

 Transaction Privilege Tax (TPT) 

 Withholding/Unemployment Tax (if hiring employees)

 Use Tax

 TPT for Cities ONLY

3* Type of Organization/Ownership – Tax exempt organizations must attach a copy of the Internal Revenue Service’s letter of determination.

  Individual/Sole Proprietorship  Subchapter S Corporation  Government  Joint Venture

  Corporation  Association  Estate  Receivership

  State of Inc.  Partnership  Trust

  Date of Inc. M M D D Y Y Y Y  Limited Liability Company  Limited Liability Partnership
4* Legal Business Name

5* Mailing Address – number and street City

|

State

|

ZIP Code

|
County/Region Country

6* Business Phone No. (with area code) 7 Email Address 8 Fax Number (with area code) 

9* Description of Business:  Describe merchandise sold or taxable activity.

10* NAICS Codes:  Available at www.azdor.gov

11* Did you acquire or change the legal form  of an existing business?

  No   Yes  You must complete Section F.

12* Are you a construction contractor?

  No   Yes (see bonding requirements)

BONDING REQUIREMENTS:  Prior to the issuance of a Transaction Privilege Tax license, new or out-of-state contractors are required to post a Taxpayer Bond for 
Contractors unless the contractor qualifies for an exemption from the bonding requirement. The primary type of contracting being performed determines the amount of bond 
to be posted. Bonds may also be required from applicants who are delinquent in paying Arizona taxes or have a history of delinquencies. Refer to the publication, Taxpayer 
Bonds, available online at www.azdor.gov or in Arizona Department of Revenue offices.

WITHHOLDING LICENSE ONLY
13* Withholding Physical Location 

Number and street (Do not use PO Box, PMB or route numbers)
City

|

State

|

ZIP Code

|
County/Region Country

 Continued on page 2 

FOR AGENCY USE ONLY CASHIER’S STAMP ONLY.  DO NOT MARK IN THIS AREA.

 New

 Change

 Revise

 Reopen

ACCOUNT NUMBER DLN

START TRANSACTION PRIVILEGE TAX

S/E DATE WITHHOLDING / SSN / EIN

COMPLETED DATE EMPLOYEE’S NAME

LIABILITY LIABILITY ESTABLISHED

You can file and pay for
this application online
at www.AZTaxes.gov. 

It is fast and secure.

ARIZONA JOINT TAX APPLICATION (JT-2)
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 ARIZONA JOINT TAX APPLICATION (JT-2)

Name (as shown on page 1) FEIN or SSN (as shown on page 1)

SECTION B:  Identification of Owners, Partners, Corporate Officers Members/Managing Members  
or Officials of this Employing Unit

If you need more space, attach Additional Owner, Partner, Corporate Officer(s) form available at www.azdor.gov.  If the owner, partners, corporate officers or combination of 
partners or corporate officers, members and/or managing members own more than 50% of or control another business in Arizona, attach a list of the businesses, percentages 

owned and unemployment insurance account numbers or provide a Power of Attorney (Form 285) which must be filled out and signed by an authorized corporate officer.

O
w

n
e

r 
1

*Social Security No. *Title *Last Name  First Name Middle Intl.

 | |
*Street Address *City *State * % Owned

*ZIP Code *County *Phone Number (with area code) *Country

O
w

n
e

r 
 2

*Social Security No. *Title *Last Name  First Name Middle Intl.

 | |
*Street Address *City *State * % Owned

*ZIP Code *County *Phone Number (with area code) *Country

O
w

n
e

r 
 3

*Social Security No. *Title *Last Name  First Name Middle Intl.

 | |
*Street Address *City *State * % Owned

*ZIP Code *County *Phone Number (with area code) *Country

SECTION C:  Transaction Privilege Tax (TPT)
1* Date Business Started in Arizona

M M D D Y Y Y Y

2* Date Sales Began

M M D D Y Y Y Y

3 What is your anticipated annual income for your first twelve months of business?

4 Filing Frequency   Monthly    Quarterly    Seasonal    Annual      If seasonal filer, check the months for which you intend to do business:

 JAN  FEB  MAR  APR  MAY  JUN  JUL  AUG  SEP  OCT  NOV  DEC

5 Does your business sell tobacco products?

  Yes   Retailer OR  Distributor

6 TPT Filing Method

  Cash Receipts

  Accrual

7 Does your business sell new motor vehicle tires or vehicles?

  Yes  You will have to file Motor Vehicle Tire Fee form  

 available at www.azdor.gov

8* Tax Records Physical Location – number and street
 (Do not use PO Box, PMB or route numbers)

City State ZIP Code

| | |
County Country

|
9* Name of Contact * Phone Number (with area code) Extension 

|

SECTION D:  Transaction Privilege Tax (TPT) Physical Location
1* Business Name, “Doing Business As” or Trade Name at this Physical Location

2* Physical Location of Business or Commercial/Residential Rental 
Number and street (Do not use PO Box, PMB or route numbers)

City

|

State

|

ZIP Code

|
County/Region Country

Residential Rental Only – Number of Units Reporting City (if different than the physical location city)

3* Additional County/Region Indian Reservation:  County/Region and Indian Reservation Codes available at www.azdor.gov
County/
Region City

 Business Codes  (Include all codes that apply): See instructions.  Complete list available at www.azdor.gov

State/ 
County City

If you need more space, attach Additional Business Locations form available at www.azdor.gov
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 ARIZONA JOINT TAX APPLICATION (JT-2)

Name (as shown on page 1) FEIN or SSN (as shown on page 1)

SECTION E:  Withholding & Unemployment Tax Applicants
1* Regarding THIS application, Date Employees First Hired in Arizona

M M D D Y Y Y Y

2 Are you liable for Federal Unemployment Tax?

  Yes  First year of liability:  YYYY
3 Are individuals performing services that are excluded from withholding 

or unemployment tax?

  Yes  Describe services:
 

4 Do you have an IRS ruling that grants an exclusion from 
Federal Unemployment Tax?

  Yes  Attach a copy of the Ruling Letter.

5 Do you have, or have you previously had, an Arizona unemployment tax number?

  No Unemployment Tax Number:

  Yes  Business Name:   

6 First calendar quarter Arizona employees were/will be hired and paid 
(indicate quarter as 1, 2, 3, 4):

Hired Year Hired Quarter Paid Year Paid Quarter

YYYY Q YYYY Q
7 When did/will you first pay a total of $1,500 or more gross wages in a calendar quarter? 

(indicate quarter as 1, 2, 3, 4)
Exceptions: $20,000 gross cash wages  Agricultural: $1,000 gross cash wages  Domestic/Household: not applicable to 501(c)(3) Non-Profit.

Year Quarter

YYYY Q
8 When did/will you first reach the 20th week of employing 1 or more individuals for some portion of a day in 

each of 20 different weeks in the same calendar year? (indicate quarter as 1, 2, 3, 4) 
Exceptions: 10 or more individuals Agricultural; 4 or more individuals 501(c)(3) Non-Profit; not applicable to Domestic/Household.

Year Quarter

YYYY Q

SECTION F:  Acquired Business Information
If you answered “Yes” to Section A, question 11, you must complete Section F.
1* Did you acquire or change all or part of an existing business?

  All
  Part

2*  Date of Acquisition

M M D D Y Y Y Y

3*  EIN of Business Under Previous Owner

4* Previous Owner’s Telephone Number 5* Name of Business Under Previous Owner 6* Name of Previous Owner

7* Did you change the legal form of all or part of the Arizona operations of 
your existing business? (e.g., change from sole proprietor to corporation or etc.)

  All
  Part

8* Date of Change

M M D D Y Y Y Y

9* EIN of Previous Legal Form

SECTION G:  AZTaxes.gov Security Administrator (authorized users)
By electing to register for www.AZTaxes.gov, you can have online access to account information, file and pay Arizona transaction privilege, use, and 
withholding  taxes.  You may also designate authorized users to access these services.  Please provide the name of the authorized user for AZTaxes.gov.

Name of Authorized User

Title

Email Address

Phone Number (with area code)

SECTION H:  Required Signatures
This application must be signed by either a sole owner, at least two partners, managing member or corporate officer legally responsible for the business, 
trustee or receiver or representative of an estate that has been listed in Section B.
Under penalty of perjury I (we), the applicant, declare that the information provided on this application is true and correct.  I (we) hereby 
authorize the security administrator, if one is listed in Section G, to access the AZTaxes.gov site for the business identified in Section A.  This authority is  
to remain in full force and effect until the Arizona Department of Revenue has received written termination notification from an authorized officer.
1 Print or Type Name 2 Print or Type Name

Title Title

Date Date

Signature Signature 

This application must be completed, signed, and returned as provided by A.R.S. § 23-722.
Equal Opportunity Employer/Program

This application available in alternative formats at Unemployment Insurance Tax Office.

PLEASE COMPLETE SECTION I: STATE/COUNTY & CITY LICENSE FEE WORKSHEET  
TO CALCULATE AND REMIT TOTAL AMOUNT DUE WITH THIS APPLICATION.
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 ARIZONA JOINT TAX APPLICATION (JT-2)

Name (as shown on page 1) FEIN or SSN (as shown on page 1)

SECTION I:  State/County & City License Fee Worksheet
ALL FEES ARE SUBJECT TO CHANGE.  Check for updates at azdor.gov.  

To calculate CITY FEE: Multiply No. of  Locations by the License Fee and enter sum in License Subtotal.

City/Town Code
No. of  
Loc’s

License 
Fee

License 
Subtotal City/Town Code

No. of  
Loc’s

License 
Fee

License 
Subtotal City/Town Code

No. of  
Loc’s

License 
Fee

License 
Subtotal

Apache Junction AJ $50.00 Goodyear GY $5.00 Sahuarita SA $5.00

Avondale AV $40.00 Guadalupe GU $2.00 San Luis SU $2.00

Benson BS $5.00 Hayden HY $5.00 Scottsdale SC $50.00

Bisbee BB $1.00 Holbrook HB $1.00 Sedona SE $2.00

Buckeye BE $2.00 Huachuca City HC $2.00 Show Low SL $2.00

Bullhead City BH $2.00 Jerome JO $2.00 Sierra Vista SR $1.00

Camp Verde CE $2.00 Kearny KN $2.00 Snowflake SN $2.00

Carefree CA $10.00 Kingman KM $2.00 Somerton SO $2.00

Casa Grande CG $2.00 Lake Havasu LH $5.00 South Tucson ST $2.00

Cave Creek CK $20.00 Litchfield Park LP $2.00 Springerville SV $5.00

Chandler CH $50.00 Mammoth MH $2.00 St. Johns SJ $2.00

Chino Valley CV $2.00 Marana MA $5.00 Star Valley SY $2.00

Clarkdale CD $2.00 Maricopa MP $2.00 Superior SI $2.00

Clifton CF $2.00 Mesa ME $30.00 Surprise SP $10.00

Colorado City CC $2.00 Miami MM $2.00 Taylor TL $2.00

Coolidge CL $2.00 Nogales NO $25.00 Tempe TE $50.00

Cottonwood CW $2.00 Oro Valley OR $12.00 Thatcher TC $2.00

Dewey/Humboldt DH $2.00 Page PG $2.00 Tolleson TN $2.00

Douglas DL $5.00 Paradise Valley PV $2.00 Tombstone TS $1.00

Duncan DC $2.00 Parker PK $2.00 Tucson TU $45.00

Eagar EG $10.00 Patagonia PA $25.00 Tusayan TY $2.00

El Mirage EM $15.00 Payson PS $2.00 Wellton WT $2.00

Eloy EL $10.00 Peoria PE $50.00 Wickenburg WB $2.00

Flagstaff FS $46.00 Phoenix PX $50.00 Willcox WC $25.00

Florence FL $2.00 Pima PM $2.00 Williams WL $2.00

Fountain Hills FH $2.00 Pinetop/Lakeside PP $2.00 Winkelman WM $2.00

Fredonia FD $10.00 Prescott PR $25.00 Winslow WS $10.00

Gila Bend GI $2.00 Prescott Valley PL $2.00 Youngtown YT $10.00

Gilbert GB $2.00 Quartzsite QZ $2.00 Yuma YM $2.00

Glendale GE 50.00 Queen Creek QC $2.00

Globe GL $2.00 Safford SF $2.00

Subtotal City License Fees 
(column 1) $

Subtotal City License Fees 
(column 2) $

Subtotal City License Fees 
(column 3) $

AA  TOTAL City License Fee(s) (column 1 + 2 + 3) .......................................................................................................................... $

No. of  Loc’s
Fee per 

Location TOTAL

BB TOTAL State License Fee(s):  Calculate by multiplying number of business locations by $12.00 $12.00 $
Residential Rental License Fees - Multiply the number of units per locations by $2.00  

($50.00 Annual Cap per license).  No. of  Units No. of  Loc’s City Fee

Residential Rental License-Chandler $
ONLY CHANDLER, PHOENIX, and SCOTTSDALE 

need to use this section, and NOT the fee chart above, 
to calculate license fee(s).

The amount for each city CANNOT EXCEED $50.00

Residential Rental License-Phoenix $

Residential Rental License-Scottsdale $

CC TOTAL City Residential Rental License Fees (Add Chandler, Phoenix, & Scottsdale) ............................................................. $

DD TOTAL DUE (Add lines AA + BB + CC) ...................................................................................................................................... $

• Make check payable to Arizona Department of Revenue.
• Include FEIN or SSN on payment.
• Do not send cash.
• License will not be issued without full payment of fee.
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TRANSACTION PRIVILEGE, USE, AND SEVERANCE TAX RETURN - (TPT-2)
Arizona Department of Revenue
PO Box 29010 - Phoenix, AZ  85038-9010
For assistance out of state or in the Phoenix area:  (602) 255-2060 or
Statewide, toll free area codes 520 and 928:  (800) 843-7196
 

 

TAXPAYER INFORMATION
 AMENDED RETURN  FINAL RETURN  CHECK HERE AND SIGN BELOW IF YOU
 (Cancel License)  HAVE NO GROSS RECEIPTS TO REPORT

BUSINESS NAME

C/O

MAILING ADDRESS

CITY STATE ZIP CODE

 ADDRESS CHANGED (MAILING ADDRESS ONLY)
BUSINESS PHONE NUMBER

TPT-2 return is due the 20th day of the month following 
the month in which the transactions were conducted

TAXPAYER IDENTIFICATION NUMBER  SSN   EIN

LICENSE NUMBER

PERIOD BEGINNING

M D D Y Y Y YM

PERIOD ENDING

M D D Y Y Y YM
REVENUE USE ONLY. DO NOT MARK IN THIS AREA

POSTMARK DATE RECEIVED DATE

Under penalties of perjury, I declare that I have examined this return, including accompanying schedules and statements, and to the best of my knowledge and belief, it is true, correct and 
complete.  Declaration of preparer (other than taxpayer) is based on all information of which preparer has any knowledge.

  
TAXPAYER PRINTED NAME

 The taxpayer designates the individual listed below as the person to contact to schedule an 
 audit of this return and authorize the disclosure of confidential information to this individual.  

  
TAXPAYER SIGNATURE

  
DATE

  
PAID PREPARER’S SIGNATURE (OTHER THAN TAXPAYER)

 
TAXPAYER PHONE NO.

  
TITLE

  
PAID PREPARER’S TIN

  
PAID PREPARER’S PHONE NO.

PLEASE MAKE CHECK PAYABLE TO ARIZONA DEPARTMENT OF REVENUE

NOTE: A TRANSACTION DETAIL PAGE IS REQUIRED OR THE RETURN WILL NOT PROCESS CORRECTLY AND PENALTIES MAY APPLY.

PAGE 1 OF   

AA NET AZ/COUNTY TAX (PAGE 2, LINE MM, COLUMN (M)) ............................................................................................................................................................................................................

BB NET CITY TAX (PAGE 3, LINE RR, COLUMN (M)) .........................................................................................................................................................................................................................

CC NET TAX DUE ON THIS RETURN (LINE AA + LINE BB = LINE CC) .............................................................................................................................................................................................

DD TPT ESTIMATED PAYMENTS TO BE USED ON THIS RETURN (JUNE RETURN ONLY, DUE IN JULY) ....................................................................................................................................

EE TAX DUE NET OF TPT ESTIMATED PAYMENTS (LINE CC - LINE DD = LINE EE) ......................................................................................................................................................................

FF TOTAL AMOUNT REMITTED WITH THIS RETURN........................................................................................................................................................................................................................ $
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PAGE 2 OF   TRANSACTION PRIVILEGE, USE, AND SEVERANCE TAX RETURN - (TPT-2) LICENSE NUMBER:  
 STATE (AZ) /COUNTY TRANSACTION DETAIL (See Table 1 on the Tax Rate Table, www.azdor.gov)

(A) (B) 

REG. 
CODE

(C) 

NAME OF  
REGION

(D) 

BUS. 
CODE

(E) 

DESC. OF  
BUS. ACTIVITY

 (F) 

GROSS  
RECEIPTS

(G)
DEDUCTIONS  

FROM 
SCHEDULE A

(H) 
 

(F) - (G) = (H)
NET TAXABLE

(I)
AZ / 

COUNTY 
TAX RATE

(J) 

(H) X (I) = (J)
TOTAL TAX

(K)
ACCTNG
CREDIT  

RATE

(L) 
(H) X (K) = (L)
ACCOUNTING 

CREDIT

(M)
(J) - (L) = (M)
AZ/COUNTY  

TAX DUE

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

GG SUBTOTAL ..........................................................................

HH TOTALS FROM ADDITIONAL AZ/COUNTY PAGE(S) .......

II TOTAL (LINE GG + LINE HH = LINE II) ..............................

JJ EXCESS TAX COLLECTED ..............................................................................................................................................................................................................................................................................................

KK EXCESS TAX ACCOUNTING CREDIT:  (SEE INSTRUCTIONS) .....................................................................................................................................................................................................................................

LL NET AZ/COUNTY EXCESS TAX COLLECTED (LINE JJ, COLUMN (M) - LINE KK, COLUMN (M)) .............................................................................................................................................................................

MM NET AZ/COUNTY TAX (LINE II, COLUMN (M) + LINE LL, COLUMN (M)) ......................................................................................................................................................................................................................
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PAGE 3 OF   TRANSACTION PRIVILEGE, USE, AND SEVERANCE TAX RETURN - (TPT-2) LICENSE NUMBER:  
 CITY TRANSACTION DETAIL (See Table 2 on the Tax Rate Table, www.azdor.gov)

(A) 

LOC. 
CODE

(B) 

CITY 
CODE

(C) 
 
 

NAME OF CITY

(D) 

BUS. 
CODE

(E) 

DESC. OF  
BUS. ACTIVITY

(F) 
 

GROSS RECEIPTS

(G) 
DEDUCTIONS  

FROM 
SCHEDULE A

(H) 

(F) - (G) = (H)
NET TAXABLE

(I)
CITY
 TAX 
RATE

(J) 

(H) X (I) = (J)
TOTAL TAX

(K) (L) 

CITY 
CREDIT

(M)
(J) - (L) = (M)

CITY
 TAX DUE

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

NN CITY SUBTOTAL ..................................................................................

OO CITY SUBTOTALS FROM ADDITIONAL CITY PAGE(S) ....................

PP CITY TOTAL (LINE NN + LINE OO = LINE PP) ...................................

QQ CITY EXCESS TAX COLLECTED .....................................................................................................................................................................................................................................................................................

RR NET CITY TAX (LINE PP, COLUMN (M) + LINE QQ, COLUMN (M)) ...............................................................................................................................................................................................................................
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TRANSACTION PRIVILEGE, USE, AND SEVERANCE TAX RETURN - (TPT-2) LICENSE NUMBER:    PAGE 2A  OF   
ADDITIONAL TRANSACTIONS

 STATE (AZ) /COUNTY TRANSACTION DETAIL (See Table 1 on the Tax Rate Table, www.azdor.gov)

(A) (B) 

REG. 
CODE

(C) 

NAME OF  
REGION

(D) 

BUS.
CODE

(E) 

DESC. OF  
BUS. ACTIVITY

 (F) 

GROSS  
RECEIPTS

(G) 
DEDUCTIONS  

FROM 
SCHEDULE A

(H) 
 

(F) - (G) = (H)
NET TAXABLE

(I)
AZ / 

COUNTY 
TAX RATE

(J) 

(H) X (I) = (J)
TOTAL TAX

(K)
ACCTNG
CREDIT  

RATE

(L) 
(H) X (K) = (L)
ACCOUNTING 

CREDIT

(M)
(J) - (L) = (M)
AZ/COUNTY  

TAX DUE

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

AZ/COUNTY SUBTOTAL .................................................. $ $ $ $

ADD SUBTOTALS OF AZ/COUNTY ADDITIONAL TRANSACTIONS TO THE 2ND PAGE OF RETURN

42 of 46



F
IN

A
L

ADOR 10872 (5/15)   

TRANSACTION PRIVILEGE, USE, AND SEVERANCE TAX RETURN - (TPT-2) LICENSE NUMBER:    PAGE 3A  OF   
ADDITIONAL TRANSACTIONS

 CITY TRANSACTION DETAIL (See Table 2 on the Tax Rate Table, www.azdor.gov)
(A)
 

LOC. 
CODE

(B) 

CITY 
CODE

(C) 
 
 

NAME OF CITY

(D) 

BUS.
CODE

(E) 

DESC. OF 
BUS. ACTIVITY

(F) 
 

GROSS RECEIPTS

(G) 
DEDUCTIONS  

FROM 
SCHEDULE A

(H) 

(F) - (G) = (H)
NET TAXABLE

(I)
CITY
 TAX 
RATE

(J) 

(H) X (I) = (J)
TOTAL TAX

(K) (L) 

CITY 
CREDIT

(M)
(J) - (L) = (M)

CITY
 TAX DUE

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

CITY SUBTOTAL .................................................................................. $ $ $ $

ADD SUBTOTALS OF CITY ADDITIONAL TRANSACTIONS TO THE 3RD PAGE OF RETURN
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TPT-2 – SCHEDULE A DEDUCTIONS – STATE/COUNTY LICENSE NUMBER:    Page   of   
TRANSACTION PRIVILEGE, USE, AND SEVERANCE TAX 

 STATE (AZ) /COUNTY DEDUCTIONS DETAIL 

(A) (B) 

REGION  
CODE

(C) 

BUSINESS 
CODE

(D) 
 

DEDUCTION 
CODE

(E) 
 
 

DEDUCTION AMOUNT

(F) 
 

DESCRIPTION OF  
DEDUCTION CODE

1 $

2 $

3 $

4 $

5 $

6 $

7 $

8 $

9 $

10 $

11 $

12 $

13 $

14 $

15 $

16 $

17 $

18 $

19 $

20 $

21 $

22 $

23 $

24 $

25 $

26 $

27 $

28 $

29 $

30 $

31 $

32 $

33 $

34 $

35 $

AA SUBTOTAL OF DEDUCTIONS ............................................................... $

BB DEDUCTION TOTALS FROM ADDITIONAL AZ/COUNTY PAGE(S)  ... $

CC TOTAL DEDUCTIONS (LINE AA + LINE BB = LINE CC) ...................... $
TOTAL MUST EQUAL TOTAL ON PAGE 2, LINE  II, COLUMN G
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TPT-2 – SCHEDULE A DEDUCTIONS – CITY LICENSE NUMBER:    Page   of   
TRANSACTION PRIVILEGE, USE, AND SEVERANCE TAX 

 CITY DEDUCTIONS DETAIL 
(A) 

LOCATION  
CODE

(B) 

CITY
CODE

(C) 

BUSINESS 
CODE

(D) 
 

DEDUCTION 
CODE

(E) 
 
 

DEDUCTION AMOUNT

(F) 
 

DESCRIPTION OF  
DEDUCTION CODE

1 $

2 $

3 $

4 $

5 $

6 $

7 $

8 $

9 $

10 $

11 $

12 $

13 $

14 $

15 $

16 $

17 $

18 $

19 $

20 $

21 $

22 $

23 $

24 $

25 $

26 $

27 $

28 $

29 $

30 $

31 $

32 $

33 $

34 $

35 $

AA SUBTOTAL OF DEDUCTIONS ............................................................... $

BB DEDUCTION TOTALS FROM ADDITIONAL CITY PAGE(S) ................. $

CC TOTAL DEDUCTIONS (LINE AA + LINE BB = LINE CC) ...................... $
TOTAL MUST EQUAL TOTAL ON PAGE 3, LINE PP, COLUMN G
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Council Communication

TO: Honorable Mayor and Councilmembers

FROM: Kurt Sharp, Special Assistant to the Mayor, 503-6771

MEETING DATE: June 25, 2015

SUBJECT: Intergovernmental Agreement with Mesa Housing Authority for the 
Housing Choice Voucher Veteran Affairs Supportive Housing Program

STRATEGIC INITIATIVE: Community Livability

The purpose of the vouchers is to provide homeless veterans with rental assistance that 
includes case management and community support services provided by the U.S. 
Department of Veteran Affairs in order to allow veterans to stay stable and housed in 
their community.

RECOMMENDED MOTION

A motion to approve an Intergovernmental Agreement between Mesa Housing Authority and 
Town of Gilbert for the Housing Choice Voucher Veteran Affairs Supportive Housing Program 
and authorize the Mayor to sign the required documents.  Contract #2015-1001-0765

BACKGROUND/DISCUSSION

Mesa Mayor John Giles, in collaboration with Congressman Matt Salmon’s office, has asked the 
Mayors of Gilbert, Chandler and Queen Creek to join Mesa in an initiative to end east valley 
veteran homelessness.  The purpose of the initiative is to allow homeless veterans to stay in their 
own communities and use a Housing Choice Voucher through the Veteran Affairs Supportive 
Housing Program (VASH) in a city or town other than Phoenix or Mesa.  Currently, the vouchers 
are only redeemable in Phoenix and Mesa, as they are the only valley cities currently 
participating in the VASH Program with the U.S. Department of Housing and Urban 
Development.

The vouchers provide homeless veterans with rental assistance that includes case management 
and community support services provided by the U.S. Department of Veterans Affairs in order to 
allow veterans to stay stable and housed in their community.  If the Town of Gilbert enters into 
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an IGA with Mesa, homeless veterans will be able to redeem the Housing Choice vouchers in 
Gilbert.  The vouchers can be redeemed at any rental property, as long as the housing unit passes 
a quality standards inspection and a contract with the landlord is established.

The vouchers are used like cash and participants are in charge of their own lease.  After homeless 
veteran eligibility is determined by a participating Veteran Affairs Medical Center, VASH 
program participants must be screened by the Mesa Housing Authority for income eligibility and 
to ensure participants are not registered sex offenders.

Both Chandler and Queen Creek are anticipated to sign an IGA with Mesa for this initiative. 

The Intergovernmental Agreement was reviewed for form by Attorney Jack Vincent.

The Intergovernmental Agreement was reviewed by Doug Boyer, Purchasing Manager.

FINANCIAL IMPACT

There will be no fiscal impact to the Town of Gilbert under the proposed IGA. Mesa Housing 
Authority will administer the VASH program including certifications and inspections.  Gilbert 
will have no responsibility for compliance with VASH.  The Town would need to approve the 
IGA for the purpose of allowing VASH participants to lease units in our jurisdiction.

The financial impact was reviewed by Laura Lorenzen, Management and Budget Analyst.

STAFF RECOMMENDATION

Staff recommends approval.

Respectfully submitted,

Kurt Sharp
Special Assistant to the Mayor
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Approved By Approval Date

Kurt Sharp 6/12/2015 9:58 AM
Jack Vincent 6/15/2015 9:52 AM
Laura Lorenzen 6/15/2015 10:55 AM
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INTERGOVERNMENTAL AGREEMENT                                                                            
Page 1 of 5

INTERGOVERNMENTAL AGREEMENT 
FOR THE HOUSING CHOICE VOUCHER 

VETERAN AFFAIRS SUPPORTIVE HOUSING PROGRAM 
BETWEEN THE MESA HOUSING AUTHORITY

AND THE TOWN OF GILBERT

This Intergovernmental Agreement (“Agreement”) is entered into this 25th day of June, 2015, 
between the City of Mesa, an municipal corporation whose principal place of business is located at 20 E. 
Main Street, Mesa, AZ 85211, on behalf of the Mesa Housing Authority (“MHA”), and the Town of 
Gilbert (“GILBERT”) whose principal place of business is located at 50 E. Civic Center Drive, Gilbert, 
AZ 85296.  The Parties to this Agreement may be referred to collectively as the “parties” and individually 
as a “party”.

RECITALS

WHEREAS, MHA  administers the U.S. Department of Housing and Urban Development 
(“HUD”) Housing Choice Voucher  (“HCV”) Veteran Affairs Supportive Housing (“VASH”) program 
which combines voucher rental assistance for homeless  veterans and their families with  case 
management and clinical services provided by the Department of Veteran Affairs medical center and 
clinics; 

WHEREAS, on occasion VASH program participants may desire to lease housing outside the 
jurisdiction of their respective public housing authority;

WHEREAS, representatives of MHA and GILBERT believe it would be mutually beneficial to 
their programs and participants to accommodate participant requests to lease outside the jurisdiction of 
the public housing authority; and

 WHEREAS, pursuant to Arizona Revised Statutes (“A.R.S”) Section 11-952, the parties are 
empowered to enter into agreements to contract for services or jointly exercise any powers common to the 
contracting parties and may enter into agreements with one another for joint or cooperative action or may 
form a separate legal entity, including a nonprofit corporation, to contract for or perform some or all of 
the services specified in the contract or agreement or exercise those powers jointly held by the contracting 
parties.

NOW, THEREFORE, the parties, in consideration of the mutual covenants and promises 
contained in this Agreement agree to the below Terms & Conditions.

TERMS & CONDITIONS

1. PURPOSE

The purpose of this Agreement is for GILBERT to contract with the MHA to allow MHA VASH 
participants (“Participants”) to lease housing in the jurisdiction of GILBERT.

2. COMPENSATION

There will be no compensation for any services described in this Agreement.
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INTERGOVERNMENTAL AGREEMENT                                                                            
Page 2 of 5

3. TERM
The term of this Agreement shall begin on the date first written above and will remain in effect 
through June 30, 2017 unless terminated as provided herein.  If agreed by the parties, this 
Agreement may be extended two times for a period of one year each time.

4. OBLIGATIONS OF THE MHA 

a. MHA will perform all VASH contract administration duties associated with its VASH 
program requirements and the City of Mesa Housing Authority Housing Choice Voucher 
(“HCV”) Administrative Plan.  

b. For those Participants who would normally exercise the portability feature of a VASH 
housing choice voucher (“Voucher”) if they desired to live within the jurisdiction of 
GILBERT, MHA will administer the Voucher while the Participant lives outside of the 
MHA jurisdiction, but within the jurisdiction of GILBERT. 

c. Duties shall include those duties within the normal course and scope of MHA’s VASH 
program which include, but are not limited to, conducting Housing Quality Standard 
inspections (“HQS Inspection”) and contracting with owners of the properties where 
Participants will lease property.

5. OBLIGATIONS OF THE GILBERT

GILBERT will allow Participants to reside in the jurisdiction of GILBERT without interference 
in MHA’s VASH program or with Participants’ receipt of services.  GILBERT will have no 
power or obligation related to MHA’s VASH program.  It is the understanding of the parties that 
the MHA’s VASH program will be under the sole authority and responsibility of MHA.  
GILBERT will not interfere with MHA’s VASH program or with Participants’ receipt of 
services.  
  

6. TERMINATION FOR CONVENIENCE

During the term of this Agreement, either party may terminate this Agreement upon thirty (30) 
days’ prior written notice (the “Notice of Termination,”). The Notice of Termination shall specify 
the date upon which such termination becomes effective.

7. TERMINATION

Upon termination of this Agreement for any reason, any Participants residing in the jurisdiction 
of GILBERT shall be permitted to continue to live in the GILBERT jurisdiction under the terms 
of this Agreement until the Participant’s lease terminates at which time the Participant will be 
required by MHA to move unless the Participant’s Voucher is ported to GILBERT resulting in 
Participant no longer being a part of the MHA VASH program, but rather a part of the 
GILBERT’s regular HCV program.  

8. SUBCONTRACTING

GILBERT acknowledges MHA subcontracts for HQS Inspection services. Any further 
subcontracting will not be permitted without the written notification from MHA to GILBERT 
within a reasonable time prior to contract execution.
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9. ASSIGNMENT

Neither party shall assign this Agreement, in whole nor in part, without the prior written consent 
of the other party; any attempted assignment without such consent, will be null and void. 

10. INDEMNIFICATION

MHA and GILBERT shall indemnify, defend, save and hold harmless the other party and its 
officers, officials, agents, and employees (hereinafter referred to as “Indemnitee”) from and 
against any and all claims, actions, liabilities, damages, losses, or expenses (including court costs, 
attorneys’ fees, and costs of claim processing, investigation and litigation) (hereinafter referred to 
as “Claims”) for bodily injury or personal injury (including death), or loss or damage to tangible 
or intangible property caused, in whole or in part, by the negligent or willful acts or omissions of 
each party or any of its owners, officers, directors, agents, employees or subcontractors.  

11. INDEPENDENT CONTRACTOR STATUS

The relationship of the parties is that of independent contractors. Accordingly, the employees of 
each party is not entitled to any benefits provided to employees of the other party including, but 
not limited to, health benefits, enrollment in a retirement system, paid time off or other rights 
afforded the other party’s employees.  If any employees or subcontractors of a party assert a 
claim for wages or other employment benefits against the other party, the party’s employees or 
subcontractors who asserted the claim will defend, indemnify and hold harmless the other party 
from all such claims.  

12. SEVERABILITY

If any provision of this Agreement is held invalid or unenforceable, the remaining provisions 
shall continue valid and enforceable to the full extent permitted by law.  Any changes in the 
governing laws, rules and regulations during the term of this Agreement shall apply, but do not 
require an amendment to the Agreement. 

13. SURVIVING PROVISIONS

All provisions which, by the terms of reasonable interpretation, set forth rights and obligations 
that extend beyond termination of this Agreement will survive and remain in full force and effect.  
Termination of the Agreement will not release any party from any liability or obligation arising 
prior to the date of termination.

14. INTERPRETATION

No provision of this Agreement is to be interpreted for or against either party because that party 
or that party’s legal representative drafted such provision, but this Agreement is to be construed 
as if drafted by all parties hereto.

15. COMPLIANCE WITH LAWS

MHA and GILBERT shall comply with all federal, state and local laws, rules, regulations, 
standards, and executive orders, applicable to this Agreement and HCV-VASH including, but 
limited to, those specifically set forth in this Section.  The laws and regulations of the State of 
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Arizona shall govern the rights of the parties’ performance of this Agreement and any dispute 
hereunder.   Any action relating to this Agreement shall be commenced and maintained in a court 
of competent jurisdiction in Maricopa County, Arizona. 

A. This Agreement is subject to cancellation by either party pursuant to A.R.S. § 38-511.

B. This Agreement is subject to the conflict of interest requirements set forth in A.R.S. § 38-
504.

C. To the extent provisions of A.R.S. § 41-4401 are applicable to this Agreement:

1. Each party warrants it is in compliance with A.R.S. § 23-214(A).  

2. Each contractor and subcontractor shall warrant their compliance with all federal 
immigration laws and regulations that relate to their employees and their 
compliance with A.R.S. § 23-214(A).  The provisions of this Subsection C must 
be included in any contract either party enters into with any and all of its 
contractors or subcontractors who provide services under this Agreement.

3. A breach of a warranty under Subsection C shall be deemed a material breach of 
the Agreement that is subject to penalties up to and including termination of the 
Agreement.  

4. Each party retains the legal right to inspect the papers of any contractor or 
subcontractor employee who works on the contract to ensure that the contractor 
or subcontractor is complying with the warranty in this Subsection C.

 

16. PROVISIONS REQUIRED BY LAW

Any provision required by law to be in this Agreement is part of this Agreement as if fully stated 
herein.

17. WAIVER

No breach of any provision hereof can be waived unless in writing.  Waiver of any one breach of 
any provision shall not be deemed to be a waiver of any breach of the same or any other provision 
hereof.

18. ENTIRE AGREEMENT

This Agreement supersedes any and all other agreements between parties, constitutes the entire 
understanding and agreement of the parties.
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IN WITNESS WHEREOF, this Agreement for services is hereby agreed to by the parties.  The parties and their 
representatives signing this Agreement are duly authorized agents of the parties and have full authority to enter 
into this Agreement on behalf of the parties.  This Agreement will be in full force and effect only after it has been 
approved and executed by the duly authorized party representatives. 
 

City of Mesa on behalf of the Mesa Housing Authority The Town of Gilbert
(Referred to as “MHA” in this Agreement) (Referred to as “GILBERT” in this Agreement)

 

By: _____________________________  By: ______________________________
 

Title: _____________________________ Title: _____________________________ 

Date: ____________________________  Date: _____________________________
 

Attested By: _________________________ 
        City Clerk

INTERGOVERNMENTAL AGREEMENT DETERMINATION

In accordance with the requirements of Arizona Revised Statutes § 11-952(D), each of the undersigned attorneys 
acknowledge: (1) that they have reviewed the above Agreement on behalf of their respective clients; and (2) that, 
as to their respective clients only, each attorney has determined that this Agreement is in proper form and is 
within the powers and authority granted under the laws of the State of Arizona.

_________________________________       ________________________________
Attorney for City of Mesa           Attorney for Town of Gilbert
Date: ___________________         Date: ___________________
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Council Communication

TO: Honorable Mayor and Councilmembers

FROM: Kenneth C. Morgan, PE, Public Works Director, 480-503-6516

MEETING DATE: June 25, 2015

SUBJECT: Amendment to the Intergovernmental Agreement with the City of 
Chandler, Arizona for the expansion of the SanTan Vista Water Treatment 
Plant - Contract No. 2015-7009-0767

STRATEGIC INITIATIVE: Infrastructure

This project supports Gilbert's strategic initiative for Infrastructure as it expands the 
capacity of the San Tan Vista Water Treatment Plant to meet a portion of the existing 
and future water needs of the collaborating agencies.

RECOMMENDED MOTION

A motion to approve an Amendment to an Intergovernmental Agreement with the City of 
Chandler, Arizona regarding the expansion of the San Tan Vista Water Treatment Plant, CIP      
# WA070, and authorize the Mayor to execute the required documents.

BACKGROUND/DISCUSSION

The expansion of the San Tan Vista Water Treatment Plant incorporates Phase II improvements 
that will increase the capacity of the facility to 48 MGD. The Town of Gilbert will have 12 MGD 
of the 24 MGD being added. The plant is a joint facility with the City of Chandler. Gilbert is the 
lead agency and operates the plant. The scope of the project and its priority is in coordination 
with the 2012 Integrated Water Resources Master Plan. The Town of Gilbert’s planned 
participation and cost share are documented in the FY2016-25 Capital Improvement Plan (CIP) 
referenced as CIP NO. WA070. The intent of the amendment to the agreement is to identify the 
responsibilities and roles of Chandler and Gilbert during the design, construction, and operation 
of the expanded facility. The amended agreement further defines the cost share of Chandler and 
Gilbert during the respective phases as well.
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The Amendment to the Intergovernmental Agreement was reviewed for form by Susan 
Goodwin, Special Counsel. 

FINANCIAL IMPACT

This project is included in the FY 2016-2025 Capital Improvement Plan, as project number 
WA070.  Total project costs are estimated at $81,748,000.
The financial impact was reviewed by Cris Parisot, Management and Budget Analyst. 

STAFF RECOMMENDATION

Staff has coordinated with representatives from the City of Chandler to develop and/or modify 
the mutual promises and agreements and recommends the approval of the Amendment to the 
IGA.
 

Respectfully submitted,

Kenneth C. Morgan, PE
Public Works Director
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Approved By Approval Date

Kenneth Morgan 6/11/2015 3:20 PM
Jack Vincent 6/15/2015 11:30 AM
Cris Parisot 6/15/2015 11:58 AM
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File: 0578-004-0047-0000; Desc: Amendment to San Tan Vista Plant IGA 5-26-15 FINAL; Doc#: 224436v7

AMENDMENT NO. 1
TO

 INTERGOVERNMENTAL AGREEMENT CONCERNING THE DESIGN, 
CONSTRUCTION AND OPERATION OF A JOINT CAP WATER TREATMENT PLANT 

BETWEEN THE TOWN OF GILBERT AND THE CITY OF CHANDLER

This Amendment to the Intergovernmental Agreement Concerning the Design, 
Construction and Operation of a Joint CAP Water Treatment Plant between the Town of Gilbert, 
Arizona and the City of Chandler, Arizona is entered into this ___ day of ________, 2015, by 
and between the Town of Gilbert, an Arizona municipal corporation (“Gilbert”) and the City of 
Chandler, an Arizona municipal corporation (“Chandler") to amend the Intergovernmental 
Agreement dated ______________ (“Agreement”).

RECITALS: 

1. Gilbert and Chandler entered into the Agreement related to the design, 
construction and operation of a Joint CAP Water Treatment Plant, now known as the San Tan 
Vista Water Treatment Plant (“Project”).

2. Phase I of the Project has been completed and is in operation; the Parties are 
planning for the design, construction and operation of Phase II of the Project.

3. Gilbert and Chandler desire to amend the Agreement as hereinafter set forth.

NOW, THEREFORE, in consideration of the foregoing premises and mutual 
promises and agreements of the parties, Gilbert and Chandler agree to amend the Agreement as 
follows (deleted language in strikeout; added language CAPITALIZED):

1. The List of Exhibits is amended to read as follows:

LIST OF EXHIBITS

Exhibit A - Base Staff Level 
Exhibit BA - Fixed Cost Items 
Exhibit CB- Operating Fee 
Exhibit DC - Legal Description
Exhibit ED- Non-Revocable Permit: Chandler Finished Water Line
EXHIBIT E  ALLOCATION OF COSTS

2. Article I Definitions is amended to amend the definition of “Base Staff Level” to 
read as follows:

"Base Staff Level" shall mean staffing the Joint Plant at the levels set forth in 
Exhibit A AS DETERMINED BY THE COMMITTEE. Any change to the Base 
Staff Level shall first be approved by the SWTP Committee, unless such change 
is necessary to comply with either a Change of Law or a change in the design of 
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File: 0578-004-0047-0000; Desc: Amendment to San Tan Vista Plant IGA 5-26-15 FINAL; Doc#: 224436v7

the Joint Plant. Any dispute as to whether a change to the Base Staff Level is 
necessary to comply with either a Change of Law or a change in design of the 
Joint Plant shall be subject to the dispute resolution provisions set forth in 
Article XV of this Agreement. Except as expressly set forth to the contrary 
elsewhere in this Agreement, the positions identified in Exhibit A comprising 
Base Staff Level shall be employed to provide services exclusively and 
directly relating to the operation and maintenance of the Joint Plant.

3. Article I Definitions is amended to amend the definition of “Capital 
Improvement” to read as follows:

"Capital Improvement" shall mean the acquisition, repair, and/or replacement 
of, or improvement to, equipment or structures that are part of the Joint Plant 
after completion of Phase I or, as applicable, Phase II, whose unit costs (as to 
any single item or function) is greater than Five FIFTY Thousand Dollars 
($5,000.00 50,000.00), as adjusted each Adjustment Date by the Capital 
Adjustment or as periodically adjusted by the SWTP Committee.

4. Article I Definitions is amended to amend the definition of “Chandler Pumping 
Cost” to read as follows:

"Chandler Pumping Cost" shall mean the pumping cost associated with the 
operation of the Chandler Finished Water Line Pumps. THESE COSTS HAVE 
BEEN SEPARATED AND ARE INVOICED BASED ON THE RESPECTIVE 
METER COSTS AS WELL AS EACH PARTY’S SHARE OF THE JOINT 
COSTS.

5. Article I Definitions is amended to amend the definition of “Excluded Costs” to 
read as follows:

"Excluded Costs" shall mean the following, WHICH ARE EXCLUDED FROM 
ADMINISTRATIVE/OVERHEAD COSTS, BUT INCLUDED IN DIRECT 
COSTS: [Balance of the definition unchanged.]

6. Article I Definitions is amended to add the definition of “Joint Finished Water 
Reservoir” to read as follows:

“JOINT FINISHED WATER RESERVOIR” SHALL MEAN THE RESERVOIRS 
CONSTRUCTED FOR THE PURPOSE OF STORING FINISHED WATER 
FOR GILBERT AND CHANDLER.

7. Article I Definitions is amended to amend the definition of “Phase I” to read as 
follows:

"Phase I" shall mean the first phase of an intended THE two-phase 
construction of the Joint Plant resulting in an initial Joint Plant Treatment 
Capacity of 24 MGD. The component elements of Phase I will be specifically 
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set forth in the scope of design to be agreed on by the SWTP Committee. 
CONSTRUCTION OF PHASE I IS NOW COMPLETE.

8. Article II General Agreement Provisions, Section 2.3 is amended to read as 
follows:

2.3 AUTHORIZED REPRESENTATIVES. Within thirty (30) calendar days 
of the Effective Date, the City Manager for Chandler and the Town Manager for 
Gilbert shall each appoint an Authorized Representative and an alternate 
Authorized Representative to administer the provisions of this Agreement for 
which the Authorized Representatives have responsibility, and notify each other 
of those appointments IN WRITING. The alternate Authorized Representative 
shall act only when the Authorized Representative is absent or otherwise unable 
to perform his or her duties under this Agreement. Any decision or agreement 
required to be made or entered into by a Party's Authorized Representative shall 
be binding on a Party only if it is in writing and signed by the Party's Authorized 
Representative. Each Party shall immediately notify the other Party of any change 
in the identity of its Authorized Representative or alternative Authorized 
Representative. The Authorized Representatives shall also provide to each other a 
point of contact that can be reached in case of emergency or during times outside 
of normal business hours. The Parties shall notify each other of any change in 
emergency contact person information IN WRITING.

9. Article IV Design and Construction of Initial Joint Plant Components is amended 
to add new Section 4.4 to read as follows:

4.4          JOINT FINISHED WATER RESERVOIR.  IN CONSIDERATION OF 
THE COSTS PAID BY CHANDLER FOR THE JOINT FINISHED WATER 
RESERVOIR, CHANDLER SHALL HAVE A RIGHT TO 3,000,000 
GALLONS OF CAPACITY FOR STORAGE OF FINISHED WATER IN THE 
JOINT FINISHED WATER RESERVOIR.

Renumber existing Section 4.4 to be Section 4.5.

10. Article VI Design and Construction of Phase II, Section 6.1 is amended to read as 
follows:

PAYMENT FOR DESIGN AND CONSTRUCTION. Subject to  Section 4.4, 6.6 
and 6.7, and Section 7.3 of this Agreement, each Party shall have an equal 
percentage  of Treatment Capacity in Phase II and all Capital Costs incurred in the 
design and construction of Phase II shall be shared SHALL BE SHARED IN 
ACCORDANCE WITH THE PERCENTAGES SET FORTH IN EXHIBIT E. 
Gilbert shall invoice Chandler for Chandler's portion of such costs as they are 
incurred, and Chandler shall pay  the invoice  amount  within thirty (30) days of 
invoice, while noting any disputed item.
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11. Article VI Design and Construction of Phase II, Section 6.2 is amended to read as 
follows:

6.2 BUDGETED COST. The Budgeted Cost for the design and construction of 
Phase II is Sixty-Two EIGHTY-THREE Million Two Hundred Thousand Dollars 
($62,200,000 83,000,000).

12. Article VI Design and Construction of Phase II, Section 6.5.1is amended to read 
as follows:

6.5.1 DATE TO COMMIT. Unless an alternative date is adopted by the SWTP 
Committee, the Parties shall either HAVE approveD the design and construction 
of Phase II at the Budgeted Cost for Phase II, or such other amount separately 
approved by each Party's Council, or indicate that they will either not participate 
in Phase II or only participate in Phase II in a limited manner, by April, 2011 
AND HAVE BY THIS AMENDMENT NO. 1 APPROVED THEIR 
RESPECTIVE PARTICIPATION AS SET FORTH IN THIS AMENDMENT.

13. Article XI CAP Water, Section 11.1 is amended to read as follows:

11.1 QCID TURNOUT. The Parties hope to utilize the QCID Turnout to 
divert CAP Water to the Joint Water Transmission Line and agree to initiate 
negotiations with those entities that own and control the QCID Turnout to 
HAVE reachED an agreement permitting the use of the QCID Turnout. that 
includes the following terms:

Grants authority to the Parties, through the Lead Agent, to directly order 
CAP Water delivery at the QCID Turnout in the manner set forth in this 
Article;

Does not require the Parties to order CAP Water delivery at the QCID 
Turnout on behalf of any other entity, including QCID;

Provides an equitable, fixed division of all future maintenance and repair 
costs needed for continued use of the QCID Turnout;
Provides a reasonable, fixed cost or fee for use of the QCID Turnout;

Sets forth the Parties responsibility for any improvements to the QCID 
Turnout necessary for use by the Parties; and

(f) Grants a non-revocable, perpetual right to use the QCID 
Turnout  on the agreed upon terms at all times that the Parties, or either 
Party, owns and operates the Joint Plant or any replacement CAP Water 
treatment plant.

14. Article XI CAP Water, Section 11.2 is deleted.
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15. Article XIII Insurance, Section 13.2 is amended to read as follows:  
.  

13.2 GILBERT LIABILITY INSURANCE REQUIREMENTS.  Gilbert shall 
maintain Commercial General and Umbrella Liability ("CGL") insurance 
with a limit of not less than Twenty Million Dollars ($20,000,000) per 
occurrence from the Effective Date. The CGL insurance shall be written on 
ISO occurrence form CG 00 01 12 04 (or substitute form providing 
equivalent coverage) and shall cover liability arising from premises, 
operations, independent contractors, product-completed operations, personal 
injury, liability assumed under the indemnification provisions of this 
Agreement and liability assumed under an insured contract, including the tort 
liability of another assumed in a business contract. The general aggregate 
limit shall apply separately to this Agreement. After the completion of 
Phase I, Gilbert shall maintain or make available, in addition to the Twenty 
Million Dollars ($20,000,000) of existing CGL insurance, an additional Ten 
Million Dollars ($10,000,000) of CGL coverage for a total of Thirty 
Million Dollars ($30,000,000) of CGL coverage. All or a portion of the 
additional Ten Million Dollars ($10,000,000) CGL coverage required after 
completion of Phase I may be satisfied by Gilbert through appropriate 
reserves provided that Chandler is not in any way charged a fee or assigned a 
portion of the costs associated with such reserve and Chandler is fully 
indemnified by Gilbert for any liability that would be normally covered by 
CGL insurance up to the Thirty Million Dollars ($30,000,000) coverage 
required herein. Gilbert shall notify Chandler before utilizing a reserve for all 
or a portion of the additional Ten Million Dollars ($10,000,000) CGL 
coverage requirement and provide documentation as to the adequacy of the 
reserve established.

16. Article XIII Insurance is amended to add new Section 13.10 to read as follows:  

13.10. CONTRACTOR’S INSURANCE REQUIREMENTS.  AT A MINIMUM, 
GILBERT SHALL REQUIRE THE CONTRACTOR FOR CONSTRUCTION 
OF PHASE II TO MAINTAIN COMMERCIAL GENERAL AND UMBRELLA 
LIABILITY INSURANCE WITH A LIMIT OF NOT LESS THAN TWENTY-
FIVE MILLION DOLLARS ($25,000,000) PER OCCURRENCE, TWENTY-
FIVE MILLION DOLLARS ($25,000,000) GENERAL AGGREGATE LIMIT 
ON A PER PROJECT BASIS, AND  TWENTY-FIVE MILLION DOLLARS 
($25,000,000) PRODUCTS AND COMPLETED OPERATIONS ANNUAL 
AGGREGATE. IN ADDITION, GILBERT SHALL REQUIRE THE 
CONTRACTOR TO MAINTAIN A POLLUTION LEGAL LIABILITY 
POLICY WITH MINIMUM LIMITS OF FIVE MILLION DOLLARS 
($5,000,000) PER LOSS AND FIVE MILLION DOLLARS ($5,000,000) 
PRODUCTS AND COMPLETED OPERATIONS ANNUAL AGGREGATE.  
ALL POLICIES SHALL BE EFFECTIVE FROM THE DATE OF NOTICE TO 
PROCEED WITH CONSTRUCTION.  
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17. Exhibit A shall be deleted in its entirety.  References in the Agreement to Exhibits 
B, C  and  D shall be replaced with references to Exhibits A, B and C respectively.    Exhibit A 
(Fixed Cost Items) and Exhibit B (Operating Fee) are hereby revised as set forth on attached 
Exhibits A and B.  Exhibit E (Allocation of Costs) is hereby added to the Agreement.

All other provisions of the Agreement shall remain unchanged.

IN WITNESS WHEREOF, the Parties have executed this Amendment to the 
Agreement as of the day first above written.

TOWN OF GILBERT: CITY OF CHANDLER:

By: 

Its: 

ATTEST: ATTEST:

______________________________ _________________________
Catherine Templeton, Town Clerk ____________, City Clerk

APPROVED AS TO FORM: APPROVED AS TO FORM:

_________________________
L. Michael Hamblin Kay Bigelow
Town Attorney City Attorney
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EXHIBIT A
FIXED COST ITEMS

Town of Gilbert
SanTan Vista WTP IGA
Fixed Costs Analysis

Category
Amount in 

IGA
Revised 
Estimate

Supplies
 $              
52,630 

 $                   
46,020 

Professional Services
                 
31,990 

                      
14,510 

Maintenance Services
               
149,680 

                    
102,890 

Insurance
                 
75,820 

                      
68,000 

Utilities and Permits
                 
22,800 

                      
88,120 

Rentals
                   
3,660 

                      
28,470 

Employee Development
                 
12,200 

                        
6,900 

Purchased Services*
                          
-   

                      
43,860 

TOTAL FIXED COST ITEMS
 $           
348,780 

 $                
398,770 

* This was not included as a category in Exhibit B in the IGA and will replace Overhead 
costs.
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EXHIBIT B

OPERATING FEE

I. PHASE I. Phase 1 is complete. The adjusted Operating Fee is based on the average 
of the three most recent years in operation and will be comprised of the following:

(a) A Fixed Cost Fee of $199,385.00, as adjusted every ten (10) years by the Fixed 
Cost Fee Adjustment and, when applicable, the Insurance Cost Adjustment calculated 
annually.

II. PHASE II.  After completion of Phase II, the Operating Fee shall be $398,770, as 
adjusted each Year by the Operating Fee Adjustment, and be comprised of the following:

(a) A Fixed Cost Fee of $399,770, as adjusted every ten (10) years by the Fixed 
Cost Fee Adjustment and, when applicable, the Insurance Cost Adjustment calculated 
annually.

III. MODIFICATIONS. The Operating Fee is based on the assumption that Chandler 
and Gilbert each have fifty percent (50%) of the Treatment Capacity. As such, the 
Operating Fee shall be proportionally adjusted, as necessary, if the Parties do not have 
equal Treatment Capacity so that each Party is responsible for its proportionate share of 
Fixed Costs.
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EXHIBIT E

ALLOCATION OF COSTS FOR PHASE 2

Financial Responsibilities
Description of Work Chandler, % Gilbert, %

Pre-Design, Design, and Construction Phase Engineering (B&V) 50 50
Pre-Construction Services (Sundt) 50 50
Construction (Sundt)
 Site Work, Yard Piping, 50 50
 Raw Water Metering, Mixing and Control 50 50
 Sand Ballasted Flocculation Basins/Trains 50 50
 Ozone Contact Basins/ Trains 50 50
 Filters 50 50
 Finished Water Storage 0 100
 Gilbert Finished Water Pumping 0 100
 Chandler Finished Water Pumping, Surge, and Electrical 100 0
 Wash Water Recovery and Treatment 50 50
 Solids Handling Facilities 50 50
 Chemical Facilities 50 50
 SCADA/I&C 50 50
 Ozone Facilities 50 50
 Electrical 50 50
 All other Miscellaneous Work 50 50

Gilbert Program Management Contract 0 100
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Council Communication

TO: Honorable Mayor and Councilmembers

FROM: L. Michael Hamblin, Town Attorney, 503-6027

MEETING DATE: April 14, 2015

SUBJECT: IGA With Maricopa County Related to Construction of ST112

STRATEGIC INITIATIVE: Infrastructure

The proposed IGA divides responsibility for the acquisition of right of way, design, 
construction, and eventual ownership of property improved along Val Vista Drive as 
part of ST112, which will improve an important roadway in the Town to major arterial 
standards.

RECOMMENDED MOTION

A motion to approve an intergovernmental agreement for the necessary property acquisition, 
design, construction, and ownership of improvements to Val Vista Drive from Appleby to Riggs 
Road, and authorizing the Mayor to execute the necessary documents.

BACKGROUND/DISCUSSION

ST112 is a Capital Improvement Project (“the Project”) for the improvement of Val Vista Drive 
from Appleby Road to Riggs Road to major arterial standards.  The work will include, among 
other things, improvements to traffic signals, waterline adjustments and stubs, relocation of 
private irrigation facilities such as Roosevelt Water Conservation District lateral crossings, and 
coordination of other utility facility relocations.

The Project area includes lands falling partly under the jurisdiction of Gilbert and partly under 
the jurisdiction of Maricopa County (“the County”).  Gilbert does not have authority to exercise 
its powers of condemnation over lands that are not within its boundaries, so if private property 
owners falling within the jurisdiction of the County refuse to settle with the Town for the 
purchase of right of way, then it must rely on the County to condemn the property on the Town’s 
behalf.  Given the need for cooperation on the Project, the proposed Intergovernmental 
Agreement (“IGA”) describes the division of responsibilities between the Town and the County.  

888
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To wit, Gilbert will assume full responsibility for financing, designing, and constructing the 
Project.  Under the IGA, Gilbert agrees to reimburse the County for the costs it incurs on the 
Town’s behalf.  If, however, the County reaches a non-judgment settlement for the acquisition of 
property in excess of 30% of appraised value, such reimbursement must be specifically approved 
by the Town Council. The IGA also provides that, upon the completion of the Project, Gilbert 
will complete the annexation and take full ownership and control over the improved areas.

The IGA was reviewed for form by Jack Vincent, Assistant Town Attorney.

FINANCIAL IMPACT

There is no financial impact associated with the execution of the proposed intergovernmental 
agreement.

The financial impact was reviewed by Cris Parisot, Management & Budget Analyst.

STAFF RECOMMENDATION

Staff recommends approval of the proposed intergovernmental agreement for the reasons stated 
above.

Respectfully submitted,

L. Michael Hamblin
Town Attorney
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Approved By Approval Date

Jack Vincent 6/15/2015 8:33 AM
Jack Vincent 6/15/2015 8:33 AM
Cris Parisot 6/15/2015 9:35 AM
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INTERGOVERNMENTAL AGREEMENT

BETWEEN MARICOPA COUNTY AND TOWN OF GILBERT

FOR IMPROVEMENTS TO VAL VISTA DRIVE:

FROM RIGGS ROAD TO APPLEBY ROAD

#TT 517

(C-64-16- ___ - M-00)

This Intergovernmental Agreement (“Agreement”) is between the County of Maricopa, a 
political subdivision of the State of Arizona (“County”) and the Town of Gilbert, a municipal 
corporation (“Town”). The County and Town are collectively referred to as the Parties or 
individually as a Party.

STATUTORY AUTHORIZATION

1. A.R.S. Section 11-251 and Sections 28-6701 et seq. authorize the County to lay out, 
maintain, control and manage public roads within the County.

2. A.R.S. Sections 11-951 et seq. authorize public agencies to enter into 
Intergovernmental Agreements for the provision of services or for joint or cooperative 
action.

3. A.R.S. Section 9-240 authorizes the Town to lay out and improve new streets, 
avenues and alleys.

BACKGROUND

4. Val Vista Drive from Riggs Road to Appleby Road (Project) is located in southeastern 
Maricopa County and is partly under the jurisdiction of the County and partly under 
the jurisdiction of the Town.

5. The Town is currently developing design plans to improve the Project under the 
Town’s CIP Project No. ST112.

6. When completed, the Project will improve Val Vista Drive from Riggs Road to Appleby 
Road to major arterial standards, which will ultimately consist of: three travel lanes 
and a bicycle lane in each direction; a raised, landscaped median with turn lanes at 
appropriate locations; storm drainage facilities; median street lighting; conversion of 
traffic signals at Ocotillo Road and at Chandler Heights Road from temporary span 
wire to permanent, fully developed signals; waterline adjustments and stubs as 
necessary for the water distribution system; relocation of private irrigation facilities, 
Roosevelt Water Conservation District (RWCD) lateral crossings and coordination of 
other utility facility relocations; and modification of signing and pavement marking 
beyond the project limits to accommodate the change in conditions.

7. The Project will be a Major Arterial and designed to the Town standards.
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PURPOSE OF THE AGREEMENT

8. The purpose of this Agreement is to identify and define the responsibilities of the 
County and the Town for the Project, including cost sharing, design, construction, 
construction management, rights-of-way acquisition, utility relocation, and annexation of 
the Project and Project Area.

9. Responsibilities of the County: 

9.1 The County shall issue no fee permits to the Town for the Project and related 
work conducted within the County’s jurisdictional boundaries.

9.2 The County shall assist with the acquisition of right-of-way in fee and related 
easements within the County’s jurisdiction necessary for the Project, as 
requested by the Town, and shall, as needed, authorize the County’s Legal 
Representative (which may be the County Attorney’s Office or outside counsel, 
depending upon availability of resources within the County Attorney’s Office) to 
initiate, prosecute and perform all acts in the manner required by law to condemn 
property and obtain an Order of Immediate Possession in the County that is 
deemed necessary for the Project (“Real Estate Support”). When a property to be 
acquired extends into both municipal and county jurisdiction, the County and the 
Town shall confer and attempt to develop a plan whereby all the needed property 
can be acquired in a single action, rather than have two litigations proceed at the 
same time against an owner.

9.3 The County shall provide Real Estate Support within a realistic timeframe as 
determined by the accessibility of available agents and timely delivery of right-of-
way requirements and related easements being provided by the Town design.

9.4 The County shall determine whether the method of compensation by the Town 
for the costs that is prescribed in Paragraphs 10.6.1 through 10.6.5 shall be 
direct payment by the Town to the County’s vendor or shall be a reimbursement 
to the County.

9.5 The County shall invoice the Town on a monthly basis for any expenses that are 
not subject to direct payment.

9.6 The County shall provide invoice notification that includes an itemization of 
expenses being requested for payment.

9.7 At the time of the Town’s request pursuant to Paragraph 10.2.3, the County shall 
assume all responsibility for the management of the acquisition, in accordance 
with the statutes, policies, and procedures that govern the County’s ability to 
acquire the land rights.  The County shall, ten days prior to concluding any 
settlement or purchase of property or property rights necessary for the Project, 
seek and duly consider the Town Engineer’s written comments with regards to 
such proposed settlement or purchase; provided, however, that the County shall 
retain final decision-making authority with regard to same.
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9.8 The County shall consent to and approve the annexation by the Town of all the 
Project Area located within the unincorporated area of the County that is 
improved as part of the Project, including, but not limited to, such additional 
property needed for the Project as is acquired by the County for public roadway, 
whether by purchase, condemnation or dedication.

10. Responsibilities of the Town:

10.1 The Town shall act as the lead agency for the Project. 

10.2 The Town shall conduct right-of-way related activities that include, but are not 
limited to, the following:

10.2.1  The Town shall identify required right-of-way, parcel numbers and 
property owners.

10.2.2  The Town shall be responsible for contacting property owners, submitting 
an offer to property owners for the acquisition of the right-of-way, 
negotiating with property owners for the acquisition of right-of-way and 
paying property owners for the right-of-way. If the Town’s negotiations 
result in the successful acquisition of all or a portion of the needed right-
of-way, the Town shall also be responsible for all escrow fees and 
related costs. The Town shall conduct all activities required pursuant to 
Section 10.2.2 in a timely manner in order for it to comply with the 
requirements of Section 10.2.4.

10.2.3  If the Town is unsuccessful in acquiring all required right-of-way from 
property owners, the Town shall, at least seven (7) months prior to the 
Town needing access to the required right-of-way to begin construction, 
request the County commence condemnation proceedings to acquire the 
right-of-way and related easements needed for the Project.  The Town 
acknowledges that the County needs at least five (5) months prior to 
construction to begin condemnation proceedings due to statutory 
requirements, time needed to complete necessary tasks and potential 
staff constraints. The five (5) month timeline is contingent on adequate 
staffing for County Facilities Management Department’s Real Estate 
Division, Maricopa County Attorney’s Office and by all information 
provided by the Town to the County being current and sufficient to 
proceed on with acquisition/condemnation processing.

10.2.4  At the time of the Town’s request pursuant to Paragraph 10.2.3, the 
Town shall provide to the County recordable legal descriptions, maps, 
and exhibits required by the County to complete right-of-way 
acquisitions.

10.2.5  At the time of the Town’s request pursuant to Paragraph 10.2.3, the 
Town shall cease and desist all contact with the property owners, and 
shall convey to the County all responsibility for the management of the 
necessary right-of-way acquisitions or condemnation for the Project.
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10.2.6  The Town shall refer any and all escalation of questions and concerns 
with the acquisition of the Project to the management of the County 
Facilities Management Department’s Real Estate Division.

10.2.7  The Town shall provide any information requested by the County as to its 
proposed construction or related issues in order to assist in the County’s 
acquisition of the property.

10.3 The Town shall conduct utility coordination and relocation activities.

10.4 The Town shall manage the design and construction of the Project, and the Town 
Engineer (or his/her designees) shall, within ten (10) days, provide written 
comments to the County with regard to any proposed settlement or purchase of 
property or property interests as contemplated by Paragraph 9.6.

10.5 The Town shall be solely responsible for all costs and fees associated with the 
Project, including but not limited to attorney’s fees and costs.

10.6 The Town shall pay directly to the County’s vendor or reimburse the County as 
determined pursuant to Paragraph 9.4 of the this Agreement for all expenses 
incurred by the County for Real Estate Support, including, but not limited to:

10.6.1 Title Examinations and Reports
10.6.2 Property Appraisals
10.6.3 Cost of acquisition of property or easements, including escrow 

and closing costs
10.6.4 Cost of condemnation proceedings if needed
10.6.5 All related attorney’s fees and costs provided by Maricopa County

10.7 Notwithstanding the provisions of section 10.6, above, reimbursement to the 
County for the stipulated cost of acquisition of property or easements in excess 
of 30% of the County’s most current appraised fair market value shall require 
authorization by the Gilbert Town Council.

10.8 Notwithstanding the provisions of section 10.7 above, the Town, at the County 
discretion and pursuant to Paragraph 9.4, shall pay directly to the County’s 
vendor or reimburse the County directly for the full cost of acquisition as 
determined by any non-stipulated judgment entered in a condemnation case filed 
by Maricopa County pursuant to the terms of this Agreement.

10.9 The Town shall pay County for any expenses incurred after receiving an itemized 
invoice related to the acts performed pursuant to this Agreement.

10.10 The Town shall remit all authorized payments as identified in this Agreement 
within thirty (30) days of the receipt of an invoice.

10.11 Upon issuance of the construction contract notice to proceed, the Town shall 
assume responsibility and liability for construction, operation, maintenance and 
other aspects of the Project until annexation is complete.
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10.12 Upon completion of the Project, the Town shall assume all rights of ownership 
and responsibility for operation and maintenance of the Project Area and shall 
complete the annexation of the Project and Project Area within ninety (90) days 
or such time as can legally be annexed.

GENERAL TERMS AND CONDITIONS

11. By entering into this Agreement, the Parties agree that to the extent permitted by law, 
each Party will indemnify, defend and save the other Parties harmless, including any of 
the Parties’ departments, agencies, officers, employees, elected officials or agents, from 
and against all loss, expense, damage or claim of any nature whatsoever which is 
caused by any activity, condition or event arising out of the negligent performance or 
nonperformance by the indemnifying Party of any of the provisions of this Agreement.  
By entering into this Agreement, each Party indemnifies the other against all liability, 
losses and damages of any nature for or on account of any injuries or death of persons 
or damages to or destruction of property arising out of or in any way connected with the 
performance or nonperformance of this Agreement, except such injury or damage as 
shall have been caused or contributed to by the negligence of that other Party.  The 
damages which are the subject of this indemnity shall include but not be limited to the 
damages incurred by any Party, its departments, agencies, officers, employees, elected 
officials or agents. In the event of an action, the damages which are the subject of this 
indemnity shall include costs, expenses of litigation and reasonable attorney’s fees.

12. This Agreement shall become effective as of the date it is approved by the Maricopa 
County Board of Supervisors and remain in full force and effect until all stipulations 
previously indicated have been satisfied except that it may be amended upon written 
Agreement by all Parties.  Any Party may terminate this Agreement upon furnishing the 
other Party with a written notice at least thirty (30) days prior to the effective termination 
date.

13. This Agreement shall be subject to the provisions of A.R.S. Section 38-511.

14. The Parties warrant that they are in compliance with A.R.S. Section 41-4401 and further 
acknowledge that:

14.1 Any contractor or subcontractor who is contracted by a Party to perform work on 
the Project shall warrant their compliance with all federal immigration laws and 
regulations that relate to their employees and their compliance with A.R.S. 
Section 23-214(A), and shall keep a record of the verification for the duration of 
the employee’s employment or at least three years, whichever is longer.

14.2 Any breach of the warranty, shall be deemed a material breach of the contract 
that is subject to penalties up to and including termination of the contract.

14.3 The Parties retain the legal right to inspect the papers of any contractor or 
subcontractor employee who works on the Project to ensure that the contractor 
or subcontractor is complying with the warranty above and that the contractor 
agrees to make all papers and employment records of said employee available 
during normal working hours in order to facilitate such an inspection.
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14.4 Nothing in this Agreement shall make any contractor or subcontractor an agent 
or employee of the Parties to this Agreement.

15. Each Party to this Agreement warrants that neither it nor any contractor or vendor under 
contract with the Party to provide goods or services toward the accomplishment of the 
objectives of this Agreement is suspended or debarred by any federal agency which has 
provided funding that will be used in the Project described in this Agreement.

16. Each of the following shall constitute a material breach of this Agreement and an event 
of default (“Default”) hereunder: A Party’s failure to observe or perform any of the 
material covenants, conditions or provisions of this Agreement to be observed or 
performed by that Party (“Defaulting Party”), where such failure shall continue for a 
period of thirty (30) days after the Defaulting Party receives written notice of such failure 
from the non-defaulting party provided, however, that such failure shall not be a Default 
if the Defaulting Party has commenced to cure the Default within such thirty (30) day 
period and thereafter is diligently pursuing such cure to completion, but the total 
aggregate cure period shall not exceed ninety (90) days unless the Parties agree in 
writing that additional time is reasonably necessary under such circumstances to cure 
such default. In the event a Defaulting Party fails to perform any of its material 
obligations under this Agreement and is in Default pursuant to this Section, the non-
defaulting party, at its option, may terminate this Agreement. Further, upon the 
occurrence of any Default and at any time thereafter, the non-defaulting party may, but 
shall not be required to, exercise any remedies now or hereafter available to it at law or 
in equity.

17. All notices required under this agreement to be given in writing shall be sent to:

Maricopa County Department of Transportation
Attn: Intergovernmental Relations
2901 W. Durango Street
Phoenix, Arizona 85009

Town of Gilbert
Attn: Town Manager
50 E. Civic Center Drive
Gilbert, Arizona 85296

All notices required or permitted by this Agreement or applicable law shall be in writing 
and may be delivered in person (by hand or courier) or may be sent by regular, certified 
or registered mail or U.S. Postal Service Express Mail, with postage prepaid, and shall 
be deemed sufficiently given if served in a manner specified in this paragraph. Either 
Party may by written notice to the other specify a different address for notice. Any 
notice sent by registered or certified mail, return receipt requested, shall be deemed 
given on the date of delivery shown on the receipt card, or if no delivery date is shown, 
the postmark thereon. If sent by regular mail, the notice shall be deemed given 72 
hours after the notice is addressed as required in this paragraph and mailed with 
postage prepaid. Notices delivered by United States Express Mail or overnight courier 
that guarantee next day delivery shall be deemed given 24 hours after delivery of the 
notice to the Postal Service or courier.
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18. This Agreement does not imply authority to perform any tasks, or accept any 
responsibility, not expressly stated in this Agreement.

19. This Agreement does not create a duty or responsibility unless the intention to do so is 
clearly and unambiguously stated in this Agreement.

20. This Agreement does not grant authority to control the subject roadway, except to the 
extent necessary to perform the tasks expressly undertaken pursuant to this Agreement.

21. Any funding provided for in this Agreement, other than in the current fiscal year, is 
contingent upon being budgeted and appropriated by the Maricopa County Board of 
Supervisors and the Town Council in such fiscal year. This Agreement may be 
terminated by any Party at the end of any fiscal year due to non-appropriation of funds. 

22. This Agreement shall be binding upon and inure to the benefit of the Parties and their 
respective successors and assignees. Neither Party shall assign its interest in this 
Agreement without the prior written consent of the other Party. 

23. This Agreement and all Exhibits attached to this Agreement set forth all of the 
covenants, promises, agreements, conditions and understandings between the Parties 
to this Agreement, and there are no covenants, promises, agreements, conditions or 
understandings, either oral or written, between the Parties other than as set forth in this 
Agreement, and those agreements which are executed contemporaneously with this 
Agreement. This Agreement shall be construed as a whole and in accordance with its 
fair meaning and without regard to any presumption or other rule requiring construction 
against the party drafting this Agreement. This Agreement cannot be modified or 
changed except by a written instrument executed by all of the Parties hereto. Each party 
has reviewed this Agreement and has had the opportunity to have it reviewed by legal 
counsel.

24. The waiver by any Party of any right granted to it under this Agreement is not a waiver of 
any other right granted under this Agreement, nor may any waiver be deemed to be a 
waiver of a subsequent right obtained by reason of the continuation of any matter 
previously waived.

25. Wherever possible, each provision of this Agreement shall be interpreted in such a 
manner as to be valid under applicable law, but if any provision shall be invalid or 
prohibited under the law, such provision shall be ineffective to the extent of such 
prohibition or invalidation but shall not invalidate the remainder of such provision or the 
remaining provisions.

26. Except as otherwise provided in this Agreement, all covenants, agreements, 
representations and warranties set forth in this Agreement or in any certificate or 
instrument executed or delivered pursuant to this Agreement shall survive the expiration 
or earlier termination of this Agreement for a period of one (1) year.
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27. Nothing contained in this Agreement shall create any partnership, joint venture or other 
agreement between the Parties hereto. Except as expressly provided in this Agreement, 
no term or provision of this Agreement is intended or shall be for the benefit of any 
person or entity not a party to this Agreement, and no such other person or entity shall 
have any right or cause of action under this Agreement.

28. Time is of the essence concerning this Agreement. Unless otherwise specified in this 
Agreement, the term “day” as used in this Agreement means calendar day. If the date for 
performance of any obligation under this Agreement or the last day of any time period 
provided in this Agreement falls on a Saturday, Sunday or legal holiday, then the date for 
performance or time period shall expire at the close of business on the first day 
thereafter which is not a Saturday, Sunday or legal holiday.

29. Sections and other headings contained in this Agreement are for reference purposes 
only and shall not affect in any way the meaning or interpretation of this Agreement.

30. This Agreement may be executed in two or more counterparts, each of which shall be 
deemed an original but all of which together shall constitute the same instrument. Faxed, 
copied and scanned signatures are acceptable as original signatures.

31. The Parties agree to execute and/or deliver to each other such other instruments and 
documents as may be reasonably necessary to fulfill the covenants and obligations to be 
performed by such party pursuant to this Agreement.

32. The Parties hereby agree that the venue for any claim arising out of or in any way 
related to this Agreement shall be Maricopa County, Arizona.

33. This Agreement shall be governed by the laws of the State of Arizona.

End of Agreement - Signature Page Follows
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IN WITNESS WHEREOF,  the Parties have executed this Agreement.

MARICOPA COUNTY

Recommended by: 

_____________________________
Jennifer Toth, P.E. Date

Approved and Accepted by:

_______________________________ _____________________________
Steve Chucri, Chairman Date John Lewis     Date
Board of Supervisors Mayor

Attest by:

_______________________________ _____________________________
Fran McCarroll Date Town Clerk     Date
Clerk of the Board

APPROVAL OF ATTORNEYS

I hereby state that I have reviewed the proposed Intergovernmental Agreement and declare the 
Agreement to be in proper form and within the powers and authority granted to the Parties by 
their respective governing bodies under the laws of the State of Arizona.

____________________________ ____________________________
Deputy County Attorney  Date Town Attorney   Date
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Council Communication

TO: Honorable Mayor and Councilmembers

FROM: Jack Vincent, Assistant Town Attorney, 503-6107

MEETING DATE: June 25, 2015

SUBJECT: Telecommunication License Agreement with Teleport Communications 
America, LLC for use of Right-of –Way (Contract #2015-1004-0734)

STRATEGIC INITIATIVE: Infrastructure

Provide a Telecommunication System License Agreement for use with Town projects.

RECOMMENDED MOTION

A motion to approve the Telecommunications System License Agreement with Teleport 
Communications America, LLC, for use of right-of-way.

BACKGROUND/DISCUSSION

Teleport Communications America, LLC, (“TCA”) filed an application to use certain Town 
right-of-way for its telecommunications system. The location of the proposed facilities is set 
forth in Exhibit A of the proposed License Agreement.  A.R.S. § 9-583 authorizes the Town to 
issue licenses for the use of public right-of-way and prohibits the Town from adopting 
ordinances that have the effect of prohibiting the ability of any telecommunications corporation 
to provide telecommunications service in the Town.  Nevertheless, the Town has the right to 
manage its rights-of-way and exercise other police powers. 

Telecommunication licenses must be issued in a competitively neutral and nondiscriminatory 
basis to telecommunications providers.  The statute puts limits on the fees the Town may impose 
for the use of the right-of-way based on whether the telecommunication use is intrastate versus 
interstate. The application of TCA is for an interstate use.  Therefore, compensation to the Town 
for the use of the right-of-way will be $1.47 per linear foot annually.

999
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The license sets forth the rights-of-way that will be used by TCA. It may use facilities of other 
telecommunications corporations so long as that telecommunications corporation has a license 
from the Town. If TCA wants to use additional right-of-way, it must apply to the Town 
Engineer.  Construction in the right-of-way is subject to Municipal Code Section 10-5, which 
governs all persons who work in the right-of-way. A performance bond and insurance are 
required.  The term of the license is for five years and shall be renewed for an additional term of 
five years unless terminated for failure to comply with the license.

The license also obligates TCA, at the Town’s option, to install additional conduit along the 
route of its new line for future Town use and ownership.  The license agreement requires that the 
Town reimburse TCA for the incremental cost of that additional conduit.

The Telecommunications System License was reviewed for form by Jack A. Vincent, Assistant 
Town Attorney.

FINANCIAL IMPACT

The License provides that TCA shall pay the Town an annual fee of $1.47 per linear feet of 
right-of-way. 

Financial impact section reviewed by Laura Lorenzen, Management and Budget Analyst.

STAFF RECOMMENDATION

Staff recommends approval of the Telecommunications System License Agreement with TCA.

Respectfully submitted,

Jack Vincent
Assistant Town Attorney

Attachments and Enclosures:  Telecommunications System License
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Approved By Approval Date

Michael Hamblin 5/21/2015 4:55 PM
Jack Vincent 6/15/2015 8:13 AM
Laura Lorenzen 5/26/2015 8:48 AM
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TELECOMMUNICATIONS SYSTEM 
LICENSE AGREEMENT

(Town of Gilbert –  )

This License is dated this _____ day of May, 2015, and is issued by the Town of 
Gilbert, Arizona, a political subdivision of the State of Arizona to Teleport Communications 
America, LLC, a Delaware limited liability company and telecommunications business.

WHEREAS, the Town of Gilbert has authority pursuant to A.R.S. § 9-501 and 
A.R.S. § 9-581 et. seq., to issue licenses to use the public rights-of-way and easements within the 
Town for a telecommunications system; and

WHEREAS, Teleport Communications America, LLC has applied to the Town of 
Gilbert for a license for the use, installation, placement, operation and maintenance of a 
telecommunications system network in, on, under, upon, along and across certain public rights-
of-way and easements within the Town of Gilbert; and

WHEREAS, Teleport Communications America, LLC may desire to use as part 
of its network, fiberoptics and other facilities owned by other companies in public rights-of-way 
and easements within the Town of Gilbert; and

WHEREAS, the issuance of such a Telecommunications System License to 
Teleport Communications America, LLC will benefit residents of the Town of Gilbert;

NOW, THEREFORE, THE TOWN COUNCIL OF THE TOWN OF GILBERT, 
ARIZONA, ISSUES A TELECOMMUNICATIONS SYSTEM LICENSE TO Teleport 
Communications America, LLC, A TELECOMMUNICATIONS COMPANY, UNDER THE 
TERMS AND CONDITIONS SET FORTH HEREIN.

1. LICENSE GRANTED.

1.1 License Area.  There is hereby granted by the Town of Gilbert, a 
political subdivision of the State of Arizona (“Town”) to Teleport 
Communications America, LLC, a Delaware limited liability company, 
(“Licensee”), the right, privilege and non-exclusive License to use, construct, 
install, operate and maintain a telecommunication system network, including all 
necessary cables, conduit, appurtenances and related facilities (collectively 
referred to herein as “Network”) in, under, along, over and across the public 
rights-of-way and easements of the Town of Gilbert, including any future 
annexations by the Town, subject to the terms and conditions of this License, the 
Gilbert Municipal Code, including Chapter 19 Telecommunications Service, and 
Unified Land Development Code and any amendments thereto, the Town’s police 
powers and taxing authority, together with all applicable federal and state laws 
and regulations.  For the purpose of this License, the Network does not include a 
cable system, open video system, or any other system providing multichannel 
video service, all as defined in Title VI of the Federal Communications Act of 
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1934.  This grant does not affect Licensee’s obligation to obtain any other 
business license or permit which might be required by the Town Code or 
applicable law. 

1.2 Others’ Facilities.   Licensee may use or lease facilities of other 
persons as part of its Network, provided however, that such facilities are lawfully 
constructed, installed, operated and maintained in the public rights-of-way in 
compliance with the Gilbert Municipal Code and Unified Land Development 
Code, state and any other applicable laws.  Licensee shall provide the Town with 
the current name of the person and responsible officer thereof, local business 
address, and telephone number, and a general description and location of the other 
persons’ facilities that will be used as part of Licensee’s Network. Nothing herein 
shall be construed to grant any person other than Licensee a telecommunications 
or fiber optics communications system license.

1.3. Initial Service Routes.  Licensee’s Initial Service Routes shall 
consist of those routes identified in ExhibitA attached hereto, which routes may 
include some facilities owned by other persons.  Licensee may construct a 
Network including facilities, cables, and appurtenances along the Initial Routes 
generally depicted in Exhibit A, and as will be more specifically depicted on 
Construction and As-Built Drawings provided to the Town by Licensee. 

1.4. Expanded Service Routes. At any time during the term of this 
License, Licensee may apply to the Town Engineer and having complied with the 
terms and conditions of this License and having received Town Engineer’s 
approval, which shall not be unreasonably withheld or delayed, Licensee may 
expand or extend (construct, install, upgrade and operate) its Network within the 
Town of Gilbert.  Any expansions or extensions shall be at all times governed by 
the terms and conditions of this License.  Licensee shall immediately prepare a 
new Exhibit A to this License showing all service routes, including the 
expansions, which shall be attached to this License and replace the existing 
Exhibit A, upon receiving the Town Engineer’s approval of the new routes.

1.5 Intra-State Services.  If in the future, Licensee offers intra-state 
services in the Town of Gilbert, this License will automatically be converted to a 
dual license for an inter-state and intra-state telecommunications network.  In that 
event, the parties agree that the Town may amend the License as may be 
permitted by and consistent with state laws and Town ordinances, following good 
faith negotiations with Licensee, within a reasonable time.  Licensee shall notify 
the Town at least one hundred twenty (120) days before commencement of 
offering intra-state telecommunications services in the Town of Gilbert.

  2. CONDITIONS RELATED TO MANAGEMENT OF PUBLIC RIGHTS-
OF-WAY AND EASEMENTS.
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2.1 Gilbert Rights-of-Way Regulations.  Licensee shall comply with 
all requirements of Section 10-5 of the Gilbert Municipal Code, as may be 
amended from time to time, and any other ordinances related to work in the public 
rights-of-way and easements, in addition to all terms and conditions of this 
License. 

2.2 Plans; Construction Schedule.  Construction of the Initial Service 
Routes shall commence within twelve (12) months from the effective date of this 
License.  Plans and Construction Schedule shall be addressed under Section 10-5 
of the Gilbert Municipal Code.  

2.3 Underground Installation.  Except as otherwise provided herein or 
permitted by the Town, all of Licensee’s Network within the Town shall be 
underground and shall meet the standard specifications and reasonable 
requirements of the Town.  

2.4. Coordination of Underground Installation.  Licensee shall 
coordinate its installations with developers and other utilities to install facilities 
underground in a common trench and at the same time, per Gilbert Municipal 
Code Section 10-5.  All installations shall be in conduit approved by the Town 
Engineer.  Any expenses for trenching or conduit other than that required for 
Licensee’s use will be shared pro-rata among all parties located in the trench or 
conduit, with payment and other terms and conditions of said joint occupancy to 
be agreed upon by the parties.

2.5. Reimbursement for Reduction in Service Life.  Upon completion 
of construction and prior to the release of any performance bond posted for 
construction purposes, Licensee agrees to reimburse Town for all reasonable costs 
arising from reduction in service life of any public road, resulting from pavement 
cuts of the Licensee considering the criteria set forth in Section 10-5 of the Gilbert 
Municipal Code if amended to require such reimbursement.  

2.6. Blue Stake; As-Built Drawings; Local Agent.  Licensee shall 
participate as a member of Arizona Blue Stake Center and other organizations to 
assist with the proper location and identification of its underground facilities, and 
shall comply with Arizona Revised Statutes Section 40-360.21 et. seq.  Licensee 
shall maintain As-Built Drawings of its facilities located within the public rights-
of-way and easements of the Town, and furnish a copy of the same to the Town 
upon request. Licensee shall maintain a local agent within Maricopa County, who 
is familiar with Licensee’s facilities and is able to assist the Town and others 
using the public rights-of-way and easements in obtaining accurate information 
regarding Licensee’s facilities.   

2.7. Electronic Mapping.  Licensee will provide the Town with 
accurate and current records of Licensee’s As-Built facilities in an electronic 
format compatible with the Town electronic mapping system.  Upon completion 
of the Initial Service Routes and again after completion of any Expanded Service 
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Routes, Licensee agrees to reimburse the Town for Town’s reasonable costs of 
updating Town’s electronic mapping format to show accurate location of 
Licensee’s facilities in the public rights-of-way and easements.  
  

2.8. Emergencies.  

2.8.1 In case of a public emergency posing an immediate threat 
to the lives or property of Town residents, Town reserves the right to perform 
work in the public rights-of-way and easements, which work may damage or 
destroy Licensee’s facilities, without any prior notice to Licensee, if such action is 
deemed reasonably necessary by the Town Manager, Fire Chief, Police Chief, 
Town Engineer, Public Works Director, and/or any of their designees. Licensee 
shall be responsible for costs of repair of any of its facilities damaged in such an 
emergency event.  If Licensee is required to make repairs of an emergency nature, 
Licensee will notify the Town prior to such repairs, if practicable, and will obtain 
necessary permits in a reasonable time after notification.

2.8.2 A public emergency shall be any condition which, in the 
opinion of any of the officials named in Paragraph 2.8.1, poses an immediate 
threat to the lives or property of any person in the Town, caused by any natural or 
man-made disaster, including, but not limited to storms, floods, fire, accidents, 
explosions, major water main breaks, hazardous material spills. 

3. PERFORMANCE BOND.

3.1 At least thirty (30) days before commencing any construction work 
under this License, Licensee shall post a performance bond in the amount of One 
Hundred Thousand Dollars ($100,000) in favor of the Town as security for the 
Licensee’s faithful performance of all provisions of this License, including but not 
limited to the payment of any claims, liens, taxes due, penalties, cost of removal 
or abandonment of any property by Licensee.  This bond shall remain in effect 
during construction of Licensee’s Initial Service Routes.  After completion of the 
Initial Service Routes, upon written approval of the Town, provided there are no 
outstanding claims against Licensee resulting from said construction, Licensee 
may replace the bond in the amount of One Hundred Thousand Dollars 
($100,000) with a bond in the amount of Fifty Thousand Dollars ($50,000) as 
security for the Licensee’s faithful performance of all provisions of this License, 
including but not limited to the payment of any claims, liens, taxes due, penalties, 
cost of removal or abandonment of any property by Licensee.  Town may request 
an additional bond in the same or greater amount during construction by Licensee 
in the Expanded Service Routes.  Upon written approval of the Town, the 
performance bond may be canceled no later than ninety (90) days after expiration 
of the term of this License, provided there is no outstanding default on the part of 
Licensee.
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3.2 Town may draw upon the performance bond if, after giving 
Licensee thirty (30) days notice and an opportunity to cure any default under this 
License, Licensee fails to cure any default.  Within thirty (30) days after notice to 
Licensee that any amount has been withdrawn from the bond, Licensee shall 
restore the bond to its initial amount.  A performance bond shall not be construed 
to limit the liability of Licensee.

4. INSURANCE.

4.1 Minimum Insurance.  Licensee shall at all times during the 
term hereof, at its own cost and expense, carry and maintain, for the mutual 
benefit of the Town and Licensee, the following minimum insurance:

4.1.1. Commercial General Liability.  Commercial general 
liability insurance with an unimpaired limit of One Million Dollars ($1,000,000) 
for each occurrence and a One Million Dollars ($1,000,000) general aggregate 
limit per policy year.  The policy shall cover liability arising from premises, 
operations, independent contractors, products, completed operations, personal 
injury, bodily injury, advertising injury and liability assumed under an “insured 
contract” including this License.  The policy will cover Licensee’s liability under 
the indemnity provisions of this License.  The protection under the policy shall at 
a minimum meet or exceed Insurance Service Office, Inc. Form CG 00 01 10 93.  
(The policy does contain a “separation of insureds” clause.)

4.1.2. Automobile Liability.  Commercial business automobile 
liability insurance with a limit of One Million Dollars ($1,000,000) for each 
occurrence covering any and all owned, hired, and non-owned vehicles assigned 
to or used in any away in connection with Licensee’s use of the License Area.  
Coverage must be at least as broad as Insurance Service Office, Inc. Policy Form 
CA00 01 12 93.  (Such insurance does cover hazards of motor vehicle use for 
loading and off loading.)

4.1.3. Workers’ Compensation.  Such workers’ compensation and 
similar insurance as is required by law and employer’s liability insurance with a 
minimum limit of Five Hundred Thousand Dollars ($500,000) for each employee, 
One Million Dollars ($1,000,000) policy limit.

4.1.4. Other Insurance.  Any other insurance Town may 
reasonably require before approval and related to construction of any Expanded 
Service Routes for the protection of Town and Town’s agents, officials, 
representatives, officers, directors, and employees (collectively “Additional 
Insureds”), the License Area, surrounding property, Licensee, or the activities 
carried on or about the License Area.  Such insurance shall be limited to insurance 
a reasonable person owning, leasing, designing, constructing, occupying, or 
operating similar facilities could reasonably purchase.
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4.2 Form of Insurance.  All insurance policies shall meet the 
following requirements:

4.2.1. All policies except workers’ compensation must name the 
Town, its agents, officials, representatives, officers, and employees as Additional 
Insureds.  Licensee shall cause coverage for Additional Insureds to be 
incorporated into each insurance policy via endorsement equivalent to Insurance 
Services Office, Inc.  Commercial General Liability Additional Insured, Form B. 
Town may give Licensee notice of Town’s election from time to time that any or 
all the Additional Insureds not be named as Additional Insureds with respect to 
specific insurance coverages.

4.2.2. All policies must provide Town with thirty (30) days prior 
notice of any cancellation, reduction or other change in coverage.

4.2.3. All policies shall require that notices be given to Town as 
provided for notices to Town under this License.

4.2.4. The insurer’s duty to notify Town of changes in coverage 
shall not include phrases such as “endeavor to” or “but failure to mail such notice 
shall impose no obligation or liability of any kind upon the company, its agents or 
representatives.”

4.2.5. All policies must clearly show, by formal endorsement or 
otherwise, that all coverage required by this License is provided.
 

4.2.6. All insurance policies shall contain a waiver of any transfer 
rights of recovery (subrogation) against Town and all other Additional Insureds.  
No deductible or “self-insured” amount shall exceed Two Hundred Fifty 
Thousand Dollars ($250,000).  Licensee shall be solely responsible for any self-
insurance amount of deductible.  Town may require Licensee from time to time to 
secure payment of such deductible or self-insured retention by a surety bond or 
irrevocable and unconditional letter of credit.

4.3. Insurance Certificates.  Licensee shall evidence all insurance by 
furnishing to Town certificates of insurance.  Certificates must evidence that the 
policy referenced by the certificate is in full force and effect and that the policy 
satisfies each requirement of this License applicable to the policy.  For example, 
certificates must indicate that Town and the other Additional Insureds are 
additional insureds.  Certificates must be in a form acceptable to the Town.  All 
certificates are in addition to the actual policies and endorsements required.  
Licensee shall provide Town with a renewal certificate of the required insurance 
coverage at least ten (10) days prior to any expiration date.
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4.4. Acceptable Insurers.  All insurance policies shall be issued by 
insurers acceptable to the Town.  At a minimum, all insurers shall be duly 
licensed (or qualified unlicensed non-admitted insurer) by the State of Arizona, 
Department of Insurance.  At a minimum, all insurers shall have and maintain an 
A.M. Best, Inc. rating of A IX, and all insurance maintain a rating of A-.

4.5. Primary Insurance.  Licensee’s insurance shall be the primary 
insurance.  Any insurance or self-insurance maintained by the Town shall not 
contribute to Licensee’s insurance.

4.6. Insurance to be Provided by Others.  Any contractors or other 
persons occupying, working on or about, or using the License Area pursuant to 
this License must also provide for the protection of Town and all other Additional 
Insureds and maintain in effect all of the insurance and indemnification required 
by this License.

5. INDEMNIFICATION.

5.1. Indemnity.  In addition to all other obligations hereunder, to the 
full extent permitted by law, throughout the term of this License and until all 
obligations and performances under or related to this License are satisfied and all 
matters described in this paragraph are completely resolved, Licensee and all 
other persons using, acting, working or claiming through or for Licensee or this 
License shall jointly and severally pay, indemnify, defend and hold harmless 
Town and all other Additional Insureds from and against any and all claims or 
harm resulting from Licensee’s acts or omissions related to its use of the License 
Area and this License.  Without limitation, such claims include any and all 
allegations, demands, proceedings, liabilities, obligations, suits, actions, claims 
(including without limitation, claims of personal injury, bodily injury, sickness, 
disease, death, property damage, destruction, loss of use or other impairment), 
damages, losses, expenses, penalties, fines or other matters (together with all 
reasonable attorney fees, court costs, and the cost of appellate proceedings) which 
may arise out of any use by Licensee of the License Area or Town’s property 
related to this License or any actions, acts, errors, mistakes or omissions relating 
to work or services in the performance of or related to this License, including any 
injury or damages or cause claimed or caused by any employees, contractors, 
subcontractors, tenants, subtenants, agents or other persons upon or using the 
License Area or surrounding areas related to this License except to the extent such 
claims, liability, harm or damages are caused by Town or any other Additional 
Insured.

5.2 Town expressly disclaims any representation that required 
insurance is adequate to protect any person or property against any risks related to 
the License Area.  Licensee’s obligations to indemnify do not diminish in any 
way Licensee’s obligations to insure; and Licensee’s obligations to insure do not 
diminish in any way Licensee’s obligations to indemnify.  Licensee’s obligations 
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to indemnify and provide insurance are in addition to, and do not limit, any and 
all other liabilities or obligations of Licensee under or connected with this 
License.  

5.3 The indemnity obligations of this License shall survive any 
termination or expiration of this License.

6. RISK OF LOSS.

Town is not required to carry any insurance covering or affecting the 
License Area or use of Town’s property related to this License.  Licensee assumes 
the risk of any and all loss, damage or claims related to Licensee’s use of the 
License Area or Town’s or Licensee’s property throughout the term hereof, 
except as set forth in Paragraph 5.  Nothing herein shall be construed to waive any 
of Licensee’s rights to pursue claims against third parties.

7. INSPECTION OF RECORDS.

Licensee’s books and records relevant to this License shall be subject to 
inspection by duly authorized officers or representatives of the Town at 
reasonable times.   

8. COMPENSATION.

8.1 Costs.  Licensee shall pay all fees and amounts which the Town is 
permitted by law to charge for or related to this License, including without 
limitation, lawful right of way permit fees, and reasonable costs associated with 
restoration of damage caused to public rights-of-ways and easements. The parties 
recognize that new services and technology are evolving rapidly.  In the event that 
in the future Licensee desires to offer services over its Network not defined as 
“telecommunications” under A.R.S. § 9-581 et. seq., Licensee agrees to pay for 
use of the public rights-of-way and easements owned by the Town to the extent 
allowed by law and the parties agree to negotiate in good faith to amend this 
License accordingly.  Nothwithstanding the above, Licensee shall not be required 
to pay any fees or costs not assessed against other similar telecommunications 
companies in the Town, consistent with the requirements of the 1996 
Telecommunications Act.

8.2 Annual Fee (Inter-state Telecommunications).  Licensee shall pay 
to the Town an Annual Fee of One Dollar and Forty-Seven Cents ($1.47) per 
linear foot of trench in the public rights of-way and/or public utility easements 
owned by Town, in which Licensee has placed facilities that carry interstate 
traffic between and among the Licensee’s interstate points of presence exclusive 
of facilities used by the local network and the portion of the interstate network 
that carries intrastate calls (“Lineal Feet”) adjusted by the Consumer Price Index 
(“CPI”) as set forth in Paragraph 8.2.3.
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8.2.1 The first Annual Fee owed, if any, shall be calculated based 
on the number of Lineal Feet constructed as part of the Initial Service Routes 
identified in Exhibit A.  Thereafter, the Annual Fee shall be calculated based on 
the number of Lineal Feet depicted in the As Built Drawings, including any 
Expanded Routes, less any distance removed or abandoned during the prior year.  

8.2.2 The Annual Fee shall be due and payable within thirty (30) 
days after the effective date of this License, and on the same date in every year 
thereafter.  If the Annual Fee is not paid on or before the due date, interest of one 
percent (1.0%) per month will accrue on the amount due and owed to Town.  

8.2.3 CPI Adjustment.  The charge per Lineal Foot used in 
calculating the Annual Fee shall be adjusted on July 1st of each year by an amount 
equal to the percentage change in the U.S. Department of Labor, Bureau of Labor 
Statistics (Western Region Consumer Price Index (“CPI”) for all Urban 
Customers 1993-1995=100) from the previous year (date of July 1st).  In the event 
that such publication is discontinued, the Parties will agree upon an inflation 
index that most closely resembles the Western Region CPI.

8.2.4 Auditing. The Town shall have the right upon ten (10) 
days advance notice and during Licensee’s normal business hours to inspect the 
Licensee’s records related to this License and shall have the right to audit any 
amount determined to be payable under Paragraph 8.2, provided, however, that 
such audit shall take place within 36 months following the date the Annual Fee is 
due and payable.  Any additional amount due to the Town as a result of the audit 
shall be paid within thirty (30) days following written notice to the Licensee by 
Town, said notice shall include a copy of the audit report; provided, however, that 
Licensee shall not be required to pay such deficiency until thirty (30) days after 
completion of an administrative review process agreed upon by the parties or non-
binding outside arbitration procedure under Paragraph 19.2.

8.3 Transaction Privilege Taxes (Intra-state Telecommunications).  
Licensee shall pay all transaction privilege taxes owed to Town.

8.4 Conduit and Town Manholes 

8.4.1 Town Conduit.  At the option of the Town, Licensee agrees 
to construct and install at its reasonable incremental costs to be paid by the Town 
to Licensee, a conduit system for the Town as described herein (“Town 
Conduit”).  The Town shall own and have the right to use the Town Conduit in 
perpetuity.  The rights and obligations of this Paragraph 8.4 shall survive any 
termination, cancellation, expiration, revocation, assignment, lease, sale or 
transfer of the License, unless caused due to material default of the Town in its 
obligations herein.
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8.4.2 Location. Town Conduit shall be installed concurrently 
with Licensee’s installation of conduit for its own Network.  Town Engineer shall 
review the plans submitted by Licensee, and Licensee’s permits shall be issued to 
include its Network and the Town Conduit.  Town Conduit shall be placed along 
certain stretches of Licensee’s Initial Service Routes as shown in Exhibit A of the 
License; in addition, Licensee shall install Town Conduit along any Expanded 
Service Routes at the option of the Town.  Licensee shall have no obligation to 
install Town Conduit in an alternate trench or where Licensee is merely pulling 
fiber optic cable through existing conduit.  Licensee may request alternative 
routes other than those identified in Exhibit A prior to construction, which must 
be approved by the Town Engineer; provided, however, in that event:  1) Town 
shall have no obligation to pay any incremental costs of construction already 
incurred by Licensee for Town Conduit rendered unusable for a governmental use 
within a reasonable time by the Town by such change in routes; and 2) Town 
shall elect whether or not Town Conduit will be constructed and installed along 
the new routes.

8.4.3 Town Manholes.  Licensee shall construct and install for 
the Town, at its reasonable incremental costs to be paid by the Town to Licensee, 
manholes/handholes (“Town Manholes”) at locations agreed upon by the parties, 
and connect the Town Conduit to and from such Town Manholes.  The placement 
of the Town Manholes shall be specified by the Town within ten (10) days after 
Licensee’s complete construction plans are submitted to Town.  

8.4.4 Specifications; Inspections.  Products and construction 
provided by Licensee for the Town Conduit and Town Manholes are to be of the 
same quality and specifications as that used in construction of Licensee’s 
Network. Town Conduit shall be one (1) 1.9 inch OD SDR11 conduit.  Town 
Manholes shall meet the specifications described in Exhibit B.  Town shall have 
the right to observe and inspect the installation and construction of Town Conduit 
and Town Manholes. 

8.4.5 Transfer of Town Conduit.  After installation of the Town 
Conduit is completed by Licensee, Licensee shall provide Town with As-Built 
Drawings and certified test reports prepared by a reputable company showing that 
the Town Conduit is usable and acceptable for fiber optical strands.  Within ten 
(10) business days after receipt of said drawings and reports, Town shall notify 
Licensee in writing whether Town accepts or rejects for cause, the Town Conduit.  
Any rejection for cause shall set forth the reasons for such rejection and a “punch 
list” for remedying the situation.  Any failure of the Town to timely respond in 
writing shall be deemed an acceptance of the Town Conduit.  In the event of 
rejection for cause, Licensee shall promptly make such repairs as are reasonably 
required to make the Town Conduit usable by the Town, notify the Town when 
such repairs are complete, and provide Town with certified test results again, 
which will have the effect of triggering the same notification and correction 
processes described above until Town acceptance is achieved.  Upon Town final 
acceptance, Licensee shall assign and transfer to the Town free and clear of any 
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lien claims, any and all of its rights and obligations with respect to the Town 
Conduit, and Town shall immediately accept and assume all such rights and 
obligations (the “Transfer”).  Licensee shall warranty the Town Conduit for one 
(1) year after the Transfer.

8.4.5 Incremental Costs.  The Town will be given the opportunity 
to review and the parties will agree upon reasonable incremental costs (on a per 
unit basis) prior to construction.  The incremental costs will not be substantially 
more than those estimates set forth as follows:

Incremental costs associated with installing one additional conduit 
and associated handholes or manholes for the Town of Gilbert 
ready to use are:

Cost per foot for SDR 11 O.D. 1.9”  $29.80

Cost per Manhole (Concrete) 4’ x  4’  $4,890.00 

Cost per Handhole (Fiber glass) 4’x 4’           $5,500.00

Cost per Handhole (Fiber glass) 30” x 60” x 30”       $4,600.00

Notes:  
1.  All prices include permanent materials, installation, conduit 
ready to use.
2.  The specifications for the manhole and handholes are attached 
as Exhibit B.
3.  Licensee will assist Town in obtaining any County permit 
required for location of Town Conduit along Initial Routes that 
may pass through Maricopa County rights-of-way. 

Following completion of construction and acceptance of the Town Conduit and 
Town Manhole by the Town, an invoice and accounting of incremental costs will 
be provided to Town.  At the sole option of Town, the incremental costs shall be 
paid by Town directly to Licensee or offset from any Annual Fee owed to Town.   

8.4.6 Maintenance and Repair of Town Conduit and Town 
Manholes  Following the Transfer:  (a) Licensee shall have no obligation to 
maintain and/or repair all or any portion of the Town Conduit and Town 
Manholes, except to the extent any damage or need for repair is caused by the acts 
of Licensee, its employees, contractors or agents; and (b) the Town shall be 
responsible for any and all taxes, fees and assessments relating to the ownership, 
use and maintenance of the Town Conduit and Town Manholes; and (c) Licensee 
shall indemnify, defend, and hold harmless Town and all other Additional 
Insureds from and against any and all liability, claims, actions, cause of action, 
expenses or demands whatsoever against any of them, including any injury to or 
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death of any person or damage to property, or other liability of any nature, arising 
out of and caused by Licensee’s acts or omissions related to its construction and 
installation of the Town Conduit and Town Manholes; and (d) Town shall 
indemnify, defend, and hold harmless Licensee and its officers, directors, 
shareholders, agents, employees and volunteers against any and all liability, 
claims, actions, cause of action, expenses or demands whatsoever against any of 
them, including any injury to or death of any person or damage to property or 
other liability of any nature, arising out of and caused by the Town’s ownership, 
use, maintenance and repair of the Town Conduit and Town Manholes.

9. TERM OF LICENSE.

The right, privilege and License granted herein shall continue and exist for 
a period of five (5) years from the effective date hereof and shall be renewed for 
an additional term of five (5) years, unless sooner terminated under Paragraph 13, 
below (Termination of License).  Renewal shall not be unreasonably withheld or 
denied by the Town.

10.  NON-EXCLUSIVE LICENSE.

This License is not exclusive, and shall not be construed to prevent the 
Town from granting other like or similar licenses, grants or privilege to any other 
person, firm or corporation, or to deny or lessen the powers and privileges granted 
Town under the Constitution and laws of the State of Arizona.  

11. NON-ASSIGNMENT.

11.1. Licensee shall provide Town with sixty (60) days prior written 
notice of any proposed assignment or transfer of this License.  This License shall 
not be assigned or transferred, except upon written consent of the Town Council, 
which consent shall not be unreasonably withheld or delayed; provided, however, 
that Licensee may assign or transfer the License without such notice or consent to 
a financially viable parent, subsidiary, successor or affiliate, or a commercial 
lending institution as security for financing purposes.  For purposes of 
determining whether an assignment or transfer has occurred, a change in 
ownership of fifty-one percent (51%) of the stock ownership of Licensee shall 
constitute an assignment, and a change in actual working control shall constitute a 
transfer.   In the event of any proposed transfer for which consent of the Town 
Council is required, Licensee agrees to reimburse the Town for its reasonable 
expenses incurred in reviewing such proposed transfer or assignment, which shall 
not exceed the amount of Two Thousand Five Hundred Dollars ($2,500).

11.2. The Town Council may review the financial and technical abilities 
of the prospective assignee or transferee to carry out the remaining term of this 
License.  
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11.3. Licensee shall provide a written notice of any assignment or 
transfer to the Town, which shall include a written acceptance of Licensee’s 
obligations hereunder by the assignee or transferee.

11.4 Licensee may sell, lease, grant an Indefeasible Right to Use 
(“IRU”) or otherwise transfer all or any portion of its Network without consent 
from the Town Council, provided that Licensee remains responsible for all of the 
terms and conditions of this License for the Network unless and until consent for 
assignment or transfer from the Town Council is obtained.

12. LIQUIDATED DAMAGES.

Town reserves the right, as a condition of any future construction permit 
issued under Section 10-5 of Gilbert Municipal Code, to require liquidated 
damages for any delay or non performance in construction of the Network, not to 
exceed Two Hundred Dollars ($200) per day, where the Town Engineer 
reasonably determines that such penalties are reasonably required to ensure timely 
performance of construction work, considering the criteria set forth in Section 10-
5 if amended to allow liquidated damages.  No liquidated damages shall apply in 
the event of delay or nonperformance caused by an emergency as defined in 
paragraph 2.8.2. 

13. TERMINATION OF LICENSE.

13.1. Grounds for Termination.  The License granted hereunder may be 
terminated prior to its expiration date by the Town if the Town Council finds that 
Licensee has failed to comply with the material terms and conditions of this 
License.  Repeated failure and/or unreasonable delay in taking corrective action 
requested by the Town is also grounds for termination of this License.  

13.2. Opportunity for Cure.  The Town Manager or Town Engineer will 
provide Licensee with written notice of any failure to comply with the material 
terms and conditions of this License, and demanding cure of such default.  The 
Town may request cure within a specified reasonable time.  If Licensee fails to 
cure such default within the specified reasonable time or within sixty (60) days 
when no reasonable time has been specified, the Town Manager may place a 
request for termination of this License upon the next regular Town Council 
meeting agenda for a public hearing on the matter.  Following a public hearing, 
the Town Council may declare the License is terminated for just cause, suspend 
operation of the License pending cure, or may set a reasonable period of time for 
cure of any default. 

14. SERVICE OF NOTICE.
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All notices required under this License shall be in writing and will be 
deemed served when delivered to the persons listed below during ordinary 
business hours or on the date of delivery when served by U.S. mail, registered or 
certified return receipt requested, or other person hereafter designated by notice to 
the other party:

To the Licensee: With a Copy to:

General Counsel Right of Way Manager
_________________________ _________________________ 

_________________________ _________________________

_________________________ _________________________

To the Town:

Town Manager
Town of Gilbert .
50 E. Civic Center Drive
Gilbert, Arizona 85296

15. CONDEMNATION BY TOWN.

There is hereby reserved to the Town the right to acquire the property of 
Licensee utilized in the conduct of this License by the exercise of the right of 
eminent domain in accordance with the conditions set forth in the Arizona 
Revised Statutes.  Nothing herein shall be construed to limit any rights of eminent 
domain of Licensee.

16.  ACCEPTANCE OF LICENSE TERMS AND 
CONDITIONS.

This License shall become effective when written acceptance thereof has 
been filed by Licensee with the Town Clerk of the Town of Gilbert.  By accepting 
this License, Licensee covenants and agrees to perform and be bound by each and 
all of the terms and conditions imposed by the Code and Unified Land 
Development Code of the Town and this License. 

17. REMOVAL OR ABANDONMENT AT EXPIRATION.

Upon the expiration, cancellation or termination of this License, Licensee 
at its own expense shall remove its Network facilities, cables, and appurtenances 
located in the public rights-of-way and easements within the Town to Town’s 
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satisfaction, except nothing herein shall require Licensee to remove any facilities, 
cables or appurtenances that are a part of another person’s system and otherwise 
lawfully permitted to remain in place under any current license to use the public 
rights-of-way.  In lieu of removal which the Town is entitled to require hereunder, 
Town at its option may permit the improvements to be abandoned in place 
pursuant to the directions and specifications of the Town Engineer.  Unless 
rejected by Town, any such facilities which the Town is entitled to require to be 
removed hereunder and which are not removed within one hundred twenty (120) 
days, automatically shall become the property of Town.
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18. WAIVER.

Neither party shall be excused from complying with any of the terms and 
conditions of this License by any failure of the other party upon any one or more 
occasions to insist or to seek compliance with any such terms or conditions.

19. LEGAL ACTION; ARBITRATION.  

19.1 In the event any legal proceeding is brought to construe any term or 
provision of this License, to enforce the terms of this License, to collect any money 
due, or to obtain any money damages or equitable relief for breach, the prevailing 
party shall be entitled to recover, in addition to any other available remedy, 
reimbursement for reasonable attorneys’ fees, court costs, costs of investigation, and 
other related expenses. 

19.2 If any dispute arises between the parties regarding the amount of 
construction permit fees and/or the Annual Fee owed to Town by Licensee for its 
use of the public rights-of-ways within the License Area, the Town shall 
establishing a non-binding outside arbitration procedure to attempt to resolve 
disputes over the amount of such fees due before the dispute is submitted to a 
court for resolution.  The arbitrator selected will be mutually agreeable to both 
parties, and each party will bear its own expenses. 

PASSED AND ADOPTED BY THE TOWN COUNCIL OF THE 
TOWN OF GILBERT, ARIZONA, this _____ day of ___________, 2015.

__________________________________
John W. Lewis  
MAYOR

ATTEST:

____________________________
Catherine A. Templeton
Town Clerk
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APPROVED AS TO FORM:

____________________________
L. Michael Hamblin
Town Attorney

ACCEPTANCE:

TELEPORT COMMUNICATIONS AMERICA, 
LLC [

By:_____________________________

Its:_____________________________

SUBSCRIBED AND SWORN TO BEFORE ME this ____ day of ___________, 

2015,  by ____________________________________.

___________________________________
                       Notary Public
My Commission Expires:

__________________________________

578/-64/forms/telecomlicense(revised6-20-01).doc
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Council Communication

TO: Honorable Mayor and Councilmembers

FROM: Mark Kramer, IT Director, 480-503-6898

MEETING DATE: June 25, 2015

SUBJECT: Wireless Communication Facility Lease Agreement with STC Five LLC 
at Fire Station 2, 2855 E Guadalupe Rd.

STRATEGIC INITIATIVE: Community Livability

Wireless communications facilities provide a valuable communication service to the 
businesses and residents of the Town.

RECOMMENDED MOTION

A motion to approve contract 2015-1105-0677, wireless communications lease agreement with 
STC Five LLC for approximately 1,680 SF of property for $2,015.99 per month at 2855 E 
Guadalupe Rd., increasing 3% per year until October, 2021. Rent will increase 20% in October 
2021 and then rent will increase 3% per year thereafter. A $10,000 signing bonus will be paid to 
the Town upon contract execution.

BACKGROUND/DISCUSSION

The Town of Gilbert has an existing agreement with the STC Five LLC at this location that 
originated in 1996 and the final renewal will expire in 2021. The location is of strategic 
importance to STC Five LLC and they desire to have a long term lease so the company can 
attract wireless communication providers and can in turn commit to long term leases at the site. 
Therefore, STC Five LLC has incentivized the renewal of the lease with a signing bonus and a 
20% lease increase in 2021.

The lease agreement was reviewed by Jack Vincent, Assistant Town Attorney.

FINANCIAL IMPACT

101010
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The lease agreement will generate $2,015.99 revenue monthly and will increase 3% annually 
until 2021. Rent will increase 20% in 2021. Rent will increase 3% annually for the remaining 
term of the lease agreement.

The financial impact was reviewed by Laura Lorenzen, Management and Budget Analyst.

STAFF RECOMMENDATION

Staff recommends approving contract 2015-1105-0677, wireless communications lease 
agreement with STC Five LLC for approximately 1,680 SF of property for $2,015.99 per month 
at 2855 E Guadalupe Rd., increasing 3% per year until October, 2021. Rent will increase 20% in 
October 2021 and then rent will increase 3% per year thereafter. A $10,000 signing bonus will be 
paid to the Town upon contract execution.

Respectfully submitted,

Mark Kramer
IT Director
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Approved By Approval Date

Mark Kramer 6/15/2015 7:11 AM
Jack Vincent 6/15/2015 9:40 AM
Laura Lorenzen 6/15/2015 10:52 AM
Douglas Boyer 6/15/2015 12:20 PM
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Council Communication

TO: Honorable Mayor and Councilmembers

FROM: Cindi Mattheisen, Finance & Management Services Director, 503-6856

MEETING DATE: June 25, 2015

SUBJECT: Agreement No. 2015-1302-0763 with PFM Asset Management LLC for 
Investment Management Services

STRATEGIC INITIATIVE: Financial Plan

Utilizing the services of a professional investment advisory firm helps the Town to 
safely maximize investment earnings on the Town's idle cash.

RECOMMENDED MOTION

A motion to replace Agreement No. 2010-1104-0290 with Agreement No. 2015-1302-0763 with 
PFM Asset Management LLC pursuant to a Cooperative Purchasing Contract for continued 
investment management services.

BACKGROUND/DISCUSSION

The Town of Gilbert (“Gilbert”) entered into a cooperative purchasing contract with PFM Asset 
Management LLC (PFM) on June 9, 2010 for investment management services.  The current 
contract ends June 30, 2015, but the terms of the cooperative purchasing contract would allow an 
extension for a supplemental period up to a maximum of 3 additional years.    

Gilbert’s objectives in hiring an investment advisor were to maintain the preservation of its 
investment funds, earn higher returns through active rather than passive management, and to 
receive other related advisory services through this engagement.  

Some of the key factors why Gilbert selected PFM are briefly summarized below: 

• PFM is an independent investment advisor that specializes in the management of funds 
for public agencies.  It has 39 offices nationwide including in Phoenix and Chandler.
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• PFM has a significant presence in the industry, managing $56 billion of public sector 
assets nationwide, of which $2.5 billion is in Arizona.

• PFM displays a clear presence in our region with nearby clients including the cities of 
Scottsdale, Chandler, Mesa, Tempe, Tucson, Flagstaff, Surprise, Maricopa, Paradise 
Valley and Goodyear, as well as the University of Arizona and Arizona State University.

• The account team assigned to Gilbert has an average of 25 years of investment 
experience. 

• PFM has an internal Credit Committee that adheres to a very stringent credit process.  
The firm avoided the credit pitfalls that befell other firms and public agencies during the 
financial crisis.

• PFM is willing to meet with Gilbert as frequently as needed, usually monthly, to ensure 
the Gilbert’s investment objectives are being met.

At the inception of the engagement, PFM worked closely with Gilbert staff to understand 
Gilbert’s investment policies and to establish an investment strategy that focused on safety of 
principal, while providing sufficient liquidity to meet Gilbert’s ongoing cash flow needs and 
enhancing the portfolio’s return.  PFM has structured a diversified, high-quality portfolio 
designed to perform well despite the challenging rate environment.

PFM currently manages approximately $264 million or 65% of the Town’s total investment 
portfolio.  The other 35% of the Town’s investments include participation in the Arizona State 
Treasurer’s Local Government Investment Pool (LGIP) and investments in the Certificate of 
Deposit Account Registry Service (CDARS) program.  The PFM-managed portfolio has 
outperformed the benchmark (Merrill Lynch 1-3 Year U.S. Treasury Index) by over $890,000 
(net of fees) since inception in December, 2010.

The contract with PFM is a non-exclusive contract; therefore, the Town may also obtain 
investment management services from another firm if an opportunity arises and it is deemed in 
the Town’s best interest to do so.

Due Diligence:

Staff also researched other communities who recently went through either a formal RFP or 
informal due diligence process. Casa Grande, Paradise Valley, and Surprise all recently went 
through a due diligence process and PFM was selected in all cases.

The agreement was reviewed for form by Assistant Attorney Jack Vincent. 

The agreement was reviewed by Doug Boyer, Purchasing Administrator.
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FINANCIAL IMPACT

Under the current Agreement, PFM’s fees have been 9.0 basis points (0.09%) per year on the 
first $100 million of assets under management and 6 basis points (.06%) per year on assets 
greater than $100 million.  However, PFM has offered the Town under this Agreement the 
following fee structure:

 9 basis points on first $100 million (0.09%)
 6 basis points on assets from $100-200 million (0.06%)
 4 basis points on assets from $200-300 million (0.04%)
 3 basis points on assets greater than $300 million (0.03%)

Given the current size of the investment portfolio managed by PFM, the annual fee under the 
new fee structure would be approximately 6.6 basis points (0.066%), down from 7.5 basis points 
(0.075%).

The fees incurred for this service will be deducted from the investment income generated from 
the portfolio securities.  Therefore, there will be no expenditure budget implications.

The financial impact was reviewed by Mary Vinzant, Management & Budget Analyst

STAFF RECOMMENDATION

Staff recommends approval of Agreement No. 2015-1302-0763 with PFM Asset Management 
LLC for investment management services.

Respectfully submitted,

Cindi Mattheisen
Finance & Management Services Director
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Approved By Approval Date

Cindi Mattheisen 6/15/2015 8:40 AM
Jack Vincent 6/15/2015 10:03 AM
Mary Vinzant 6/15/2015 9:25 AM
Douglas Boyer 6/15/2015 12:05 PM
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Council Communication

TO: Honorable Mayor and Councilmembers

FROM: Ryan Blair, Project Manager, 480-503-6906

MEETING DATE: June 25, 2015

SUBJECT: Professional Services Contract with Hubbard Engineering for Project No. 
WA111

STRATEGIC INITIATIVE: Infrastructure

It provides a mechanism to expand and improve the water system to meet the needs of 
Gilbert's citizens

RECOMMENDED MOTION

 A motion to approve a Professional Engineering Services contract with Hubbard 
Engineering for the Gail Water Line Project, Project No. WA111, Contract No. 2015-
7009-0761, in an amount not to exceed $24,000 and;

 Authorize a Water Fund Contingency Transfer in the amount of $68,000 and the mayor 
to execute the required documents.

BACKGROUND/DISCUSSION
The subject project represents the installation of 1025 feet of 8 inch water main providing the 
residents along Gail Drive (west of Recker Rd) adequate fire protection and an opportunity for a 
potable water source. 

In May 2012, Town Council approved a construction contract with SDB contracting for the 
installation of a waterline along a segment of Gail Drive which was completed by September 
2012.  At that time, Gilbert Staff reported that the residents along a portion of Gail Drive, west of 
Recker Rd and south of the SR 202, had been receiving their water supply from a private water 
system and were at the time not interested in connecting to a public system.  Later, Gilbert was 
informed that the owner/operator of the private water system had decided to discontinue 
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operation of the well thereby cutting off several residents from a water supply.  Gilbert Staff was 
in communication with the owner of the private water system and was successful in delaying the 
shut down until the completion of this waterline project. 

In November 2013, Council approved to offer a contract to those residents for the water system 
development fees as they decide to connect to the Town’s water system.  This agreement will be 
will be recorded as lien on the property and added to the owners’ monthly utility bills.  This 
same contract will be entered into with the two residents who are needing to connect into 
Gilbert’s water system.

This project will continue the water line from where the previous project stopped and continue it 
south along 174th street and connect into a 16” water line providing a looped, redundant, water 
system.  To cut down on costs internal staff has agreed to install the water line and the project 
will pay for parts.  

This contract was reviewed for form by Special Counsel, Susan Goodwin

FINANCIAL IMPACT

Approval of this contract requires a Water Contingency Transfer in the amount of $68,000.

Accounting Codes: 210101.70090111.6602  WA111-7520-8011 Engineering           $24,000

                   WA111-7520-8010 Legal                        $2,000

                   WA111-7510-8001 Internal CM       $5,000

                     WA111-7540-8301 Construction          $37,000

The financial impact was reviewed by Cris Parisot, Office of Management & Budget Analyst.

STAFF RECOMMENDATION

Staff has reviewed the terms of the contract and contingency requests and recommends 
authorization.

Respectfully submitted,

Ryan Blair
Project Manager
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Approved By Approval Date

Eliana Hayes 6/16/2015 3:11 PM
Kenneth Morgan 6/17/2015 7:47 AM
Jack Vincent 6/17/2015 1:20 PM
Cris Parisot 6/17/2015 9:04 AM
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Council Communication

TO: Honorable Mayor and Councilmembers

FROM: John Kennedy, Parks and Recreation Manager, 503-6231

MEETING DATE: June 25, 2015

SUBJECT: Approval of Contract No 2015-5001-0396 with Chandler Christian 
Community Center for the Gilbert Senior Center in the amount of 
$137,000 and authorize the Mayor to execute the required documents.

STRATEGIC INITIATIVE: Community Livability

Providing educational, fitness and meal resources to the senior residents of Gilbert 
enhances community livabiity by meeting this essential core service.

RECOMMENDED MOTION

A motion to approve Contract No. 2015-5001-0396 with Chandler Christian Community Center 
for the Gilbert Senior Center in the amount of $137,000 and authorize the Mayor to execute the 
required documents.

BACKGROUND/DISCUSSION

At the November 21, 2013 Council meeting, Council approved funding the Gilbert Senior Center 
Program with general funds through the Town of Gilbert annual budget process.  In FY 2013-
2014, Chandler Christian Community Center (CCCC) became the contracted agency to provide 
congregate and home delivered meals as well as senior educational and recreational activities on 
behalf of the Town at the Gilbert Senior Center.

Area Agency on Aging has contracted with Chandler Christian Community Center as the 
regional senior service provider in Chandler, Gilbert and Queen Creek for the next five years.  It 
is a requirement of Area Agency on Aging funding that the recipient city/town contribute 
financially to the program.  

131313

1 of 11



Currently Area Agency on Aging funds 39% of the Gilbert Senior Center budget, the Town’s 
contribution is 30% and other funding, contributions and fees make up the remaining 31%.  With 
the other funding included, the total projected number of services the CCCC will be able to 
provide through the Gilbert Senior Center is 16,000 nutritionally balanced meals served in a 
congregate setting, 8,500 home delivered meals, and 12,000 hours of services provided to Gilbert 
residents by June 30, 2016.  

From July 1, 2014 through March 31, 2015 a total of 529 Gilbert seniors and home-bound 
elderly have been served 21,833 congregate or home delivered meals.  In addition, 309 health 
and recreational activities have been hosted to promote social interaction and physical health.

As noted in the contract, the numbers anticipated for home delivered meals is less than last year 
(2,125 vs 2,450), but the congregate meals are higher based on actuals (4,000 vs 3,075) because 
the CCCC are seeing more people in a congregate setting and less needing home delivered meals 
based on demand.  They currently do not have a waiting list for home delivered meals.  

In addition, the contract is reflecting a change of 500 individuals served versus 98 since the 
number accounts for all people going to the center.  The number was previously calculated as a 
fraction of those served by the percentage of Gilbert funds only.

It is anticipated that the hours of service will increase based on demand as the CCCC are seeing 
more people in the programs.  

The contract was reviewed for form by Town Attorney Michael Hamblin.  

The contract was reviewed by Diane Shannon, Contract Specialist, Purchasing.

FINANCIAL IMPACT

The funds for services have been budgeted in the general fund for FY16.  

The financial impact was reviewed by Laura Lorenzen, Management and Budget Analyst.  

STAFF RECOMMENDATION

Staff recommends approval of Contract No. 2015-5001-0396 with Chandler Christian 
Community Center for the Gilbert Senior Center.

 Respectfully submitted,

John Kennedy
Parks and Recreation Manager
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Approved By Approval Date

Rod Buchanan 6/11/2015 1:23 PM
Michael Hamblin 6/11/2015 3:23 PM
Laura Lorenzen 6/15/2015 10:37 AM
Douglas Boyer 6/15/2015 11:34 AM
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Accountability Contract
Form No. 1.8.1
Revised:  May 16, 2013

ACCOUNTABILITY CONTRACT

Gilbert Contract #2015-5001-0396

This Agreement is entered into the __day of ___________, 20__ by and between the Town of 
Gilbert, Arizona, an Arizona municipal corporation (hereinafter referred to as “Gilbert”) and 
Chandler Christian Community Center (hereinafter referred to as “Contractor”).

It is the finding of the Gilbert Council that Contractor is offering services that benefit the Gilbert 
community and Gilbert and should receive public funds in support of its facility, services and 
operations.

Now, therefore, in consideration of the mutual covenants between the parties, it is agreed as 
follows:

1. DURATION OF AGREEMENT: If funds for this Agreement are not budgeted by June 
30, 2015, Gilbert may terminate this Agreement by giving written notice to Contractor. 
Otherwise, the duration of the Agreement shall be from July 1, 2015 until June 30, 2016.

2. SCOPE OF WORK:  Contractor agrees to use funds received from Gilbert to provide 
congregate/home delivered meals and recreational, educational and health related 
activities and classes at the Gilbert Senior Center (“Services”) meeting the criteria set 
forth in Exhibit A of this Agreement.  Contractor also agrees to maintain accurate 
financial records to enable Gilbert to verify that the funds provided under this Agreement 
are expended in accordance with this Contract.  Contractor shall be responsible for 
compliance with all applicable federal, state and local laws and regulations.

3. COMPENSATION:  Gilbert shall compensate Contractor for the Services in the amount 
of $137,000.  Such funds shall only be used for the purposes set forth in Exhibit A.

4. REPORTING:  At the completion of the Services, Contractor shall submit to Gilbert an 
itemized report setting forth how the funds received from Gilbert were expended.

5. INSPECTION:  Within five (5) days of receipt of a written request from Gilbert, 
Contractor agrees to open for inspection and to make available all financial records 
relating to the Services.

6. CONTRACT NONCOMPLIANCE:  If Gilbert, in its sole discretion, determines 
Contractor is in breach of this Agreement, Gilbert shall give written notice to Contractor 
of the specific area of noncompliance.  Contractor shall comply within 30 calendar days 
of the date of notice.  

7. TERMINATION FOR CAUSE:  If Contractor does not comply within 30 calendar days 
from the date of the notice of breach, Gilbert may terminate this Agreement.  Contractor 
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shall immediately return to Gilbert all funds not spent for the services described in 
Exhibit A.

8. TERMINATION PURSUANT TO A.R.S. § 38-511:  Gilbert may terminate this 
Agreement pursuant to A.R.S. § 38-511.

9. INDEMNIFICATION:  Contractor agrees to hold harmless and indemnify Gilbert from 
any loss, damage, liability, cost, charge or expense, whether direct or indirect, including 
reasonable attorney’s fees, and whether to any person or property to which Gilbert, its 
agents, employees or said parties may be subject to related to the Services, including, but 
not limited to, actions for bodily injury, illness, death or property damage.

10. INDEPENDENT CONTRACTOR:  Contractor is an independent contractor and not an 
agent or employee of Gilbert.  Contractor shall supervise and direct the Services using 
Contractor’s best skill and attention.  Contractor shall be solely responsible for all 
staffing, curriculum, scheduling, supplies, equipment for and transportation of 
participants to events for Services.  Contractor shall be responsible to its employees, 
volunteers, Gilbert employees and other persons performing any services related to the 
Services as set forth in this Agreement.

11. ENTIRE AGREEMENT; AMENDMENTS:  This Agreement represents the entire 
agreement between the parties with respect to the subject matter hereof.  This Agreement 
may not be amended except through an appropriate writing signed by both parties.

12. ASSIGNMENT PROHIBITED:  Contractor shall not assign any rights acquired hereby, 
without first obtaining the written consent of Gilbert.

13. INSURANCE:  Contractor agrees that it will carry the following insurance coverage 
during the term of this Agreement:

General Liability Insurance:  $1,000,000.00 per occurrence.

Contractor shall submit certificates evidencing compliance with the requirements of this 
Paragraph to Gilbert and warrants that such coverage(s) shall be maintained in full force 
and effect until Contractor is released from this Contract.  Further, Gilbert is to be named 
as an additional insured with respect to the services to be performed under this Contract.  
The certificate(s) of insurance shall name Gilbert as an additional insured without offset 
against Gilbert’s existing insurance and provide for a minimum of thirty (30) DAYS 
notice to Gilbert prior to cancellation, reduction in coverage or other substantial 
modification to the required certificate of insurance.  The certificate of insurance shall set 
forth at least the following information:

 Name and address of the insured;

 A statement that Gilbert is named an additional insured;
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 The location of the operations to which the insurance applies; 

 The number of the policy and the type or types of insurance in force under 
it on the date of the certificate;

 Evidence of the amounts and types of coverage;

 The expiration date of the policy and the limit or limits of liability under it 
on the date of the certificate;

 A statement that all coverage is on an occurrence basis rather than a 
claims made basis;

 A statement that a minimum of thirty (30) days notice shall be given to 
Gilbert prior to cancellation, reduction in coverage, or other substantial 
modification to the required certificate;

 A signature of an authorized representative of the insurance company.

14. NO DISCRIMINATION:  Neither Contractor nor its employees or agents will 
discriminate on the basis of race, religion, handicap, gender or national origin in 
providing the Services.  

15. IMMIGRATION LAW WARRANTY:  As required by A.R.S. § 41-4401, Contractor 
hereby warrants its compliance with all federal immigration laws and regulations that 
relate to its employees and A.R.S. § 23-214(A). Contractor further warrants that after 
hiring an employee, Contractor verifies the employment eligibility of the employee 
through the E-Verify program.  If Contractor uses any subcontractors in performance of 
the services, subcontractors shall warrant their compliance with all federal immigration 
laws and regulations that relate to its employees and A.R.S. § 23-214(A), and 
subcontractors shall further warrant that after hiring an employee, such subcontractor 
verifies the employment eligibility of the employee through the E-Verify program.  A 
breach of this warranty shall be deemed a material breach of the Contract that is subject 
to penalties up to and including termination of the Contract.  Contractor is subject to a 
penalty of $100 per day for the first violation, $500 per day for the second violation, and 
$1,000 per day for the third violation.  Gilbert at its option may terminate the Contract 
after the third violation.  Contractor shall not be deemed in material breach of this 
Contract if the Contractor and/or subcontractors establish compliance with the 
employment verification provisions of Sections 274A and 274B of the federal 
Immigration and Nationality Act and the E-Verify requirements contained in A.R.S. § 3-
214(A).  Gilbert retains the legal right to inspect the papers of any Contractor or 
subcontractor employee who works on the Contract to ensure that the Contractor or 
subcontractor is complying with the warranty.   Any inspection will be conducted after 
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reasonable notice and at reasonable times.  If state law is amended, the parties may 
modify this paragraph consistent with state law.

16. NOTICES:  All notice provided for herein shall be hand delivered, delivered by overnight 
courier (e.g., Federal Express) or sent by certified or registered mail, return receipt 
requested, addressed to all parties hereto at the address designated for each party beside 
its signature or at such other address as the party who is to receive such notice may 
designate in writing.  Notice shall be deemed completed upon:  (i) such hand delivery or 
courier delivery or (ii) three (3) days after the deposit of same in a letter box or other 
means provided for the posting of mail, addressed to the party and with the proper 
amount of postage affixed thereto.  Except as otherwise herein provided, actual receipt of 
notice shall not be required to effect notice hereunder.

IN WITNESS WHEREOF, the parties hereto have hereunto subscribed their names, 

For Contractor

(Signature)

 
Title

______________________________
Address

______________________________
City                              Zip Code

______________________________
Telephone No.

For Gilbert

 
Mayor

Gilbert Municipal Complex
50 E. Civic Center Drive
Gilbert, Arizona  85296
(480) 503-6000

Attest:

Town Clerk

 
Approved as to Form:

By:  Michael Hamblin, Town Attorney 
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Exhibit A
Contractor will provide: 

Unduplicated Project Beneficiaries (Individuals OR Households) to be assisted from July 1, 2015 
through June 30, 2016 (Number and Type):

 500 individuals
 4,000 congregate meals
 2,125 home delivered meals 
 3,000 hours of services

The Town of Gilbert has constructed and maintains the Gilbert Community Center (hereinafter 
“Facility”) located at 130 North Oak Street to the benefit of the community, including meeting 
rooms for various programs, office spaces, and a kitchen to prepare and distribute congregate 
meals.  

It is the finding by the Mayor and Council of Gilbert that the Contractor is offering services 
which are in the interest of the community in serving the elderly, and should receive public and 
federal funds in support of their services and operations.

Gilbert further designates the Contractor as the preferred delivery Contractor for operations of 
the programs and services at the Gilbert Senior Center, operated at the Gilbert Community 
Center.  Gilbert agrees that it will not provide programs at the Gilbert Community Center which 
are duplicative of those administered by Contractor.

In recognition of this Agreement the Town hereby agrees to provide the following no charge 
facilities and services in support of contracted services provided by the Contractor:

1. Full building maintenance, including all structural, mechanical, electrical, and related 
permanent fixtures and components and responsibility for the large ice making machine and 
walk-in refrigerator/freezer;

2. Grounds maintenance, including parking lots, sidewalks, landscaping, and related 
improvements adjacent to the Community Center;

3. Custodial and general cleaning services for all interior spaces, except for the kitchen/dining 
area; however the Town of Gilbert agrees to perform cleaning for the dining area floor;

4. Payment of all utilities for spaces including gas, electric, phone, cable television, and trash 
collection;

5. Office space for Chandler Christian Community Center staff, and storage space for 
programmatic materials;

6. Provide program space and congregate meal spaces as follows:

Room Priority Use Times Days
Oak CCCC 8:00am-4:00pm Monday-Friday
Maple CCCC 8:00am-4:00pm Monday-Friday
All other Rooms Town of Gilbert Open-Close Monday-Sunday
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However, priority room usage/schedules are subject to change, based on mutual agreement of 
both Chandler Christian Community Center and the Town of Gilbert to meet program/facility 
needs.

7. Provide no charge use of other space at the Community Center and Page Park, depending 
upon schedule and availability, in support of program efforts by Contractor for eligible 
persons and programs.  

Contractor agrees to be financially responsible for:

1. All furnishings and maintenance of equipment in support of office functions;

2. All maintenance of Contractor owned equipment including but not limited to, kitchen 
support equipment, utensils, and food preparation equipment and small ice machine;

3. Custodial and general cleaning of the kitchen/dining area; Town of Gilbert agrees to 
perform cleaning for the dining area floor;

4. Hiring, managing, and scheduling staff to meet the general administrative and management 
support and appropriate personnel to prepare and serve the elderly nutritional services from 
the Center;

5. Staffing and providing the following services to eligible clients within the Gilbert area:
a. Congregate meals and home delivered meals program for eligible persons;
b. Support group services;
c. Monitoring home-bound residents;
d. Coordinate volunteer efforts;
e. Reporting to all other funding agencies and services; 
f. Scheduling and coordinating social and recreational activities, which may include, 

wellness/exercise programs and leisure games/activities;
g. May provide and coordinate transportation services for CCCC approved trips;

6. Meet with the designated Gilbert Recreation Coordinator in accordance with specified 
session timelines to schedule additional room needs (subject to availability). Contractor is 
responsible for all set up/tear down of Contractor program space within reserved 
timeframes;

7. Provide monthly reports to the Parks and Recreation Director through the Parks and 
Recreation Manager with a breakdown of the number of meals being served (home 
delivered and congregate), the number of programs/activities offered and number of 
participants attending all programs/ activities, i.e. a copy of the reports sent to the Area 
Agency on Aging;

8. Obtaining Liability insurance on the Facility with coverage of $1,000,000 per occurrence 
and $3,000,000 aggregate.  Contractor shall, at Contractor’s expense, obtain and keep in 
force during the term of this agreement a policy of comprehensive public liability 
insurance insuring Gilbert and Contractor against any liability arising out of the 
ownership, use occupancy or maintenance of the Premises and all areas appurtenant 
thereto.  The limit of said insurance shall not, however, limit the liability of the 
Contractor hereunder.  Contractor may carry said insurance under a blanket policy, 
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providing however, said insurance by Contractor shall have a protective liability 
endorsement attached thereto.  If Contractor shall fail to procure and maintain same, but 
at the expense of Contractor.  Insurance required hereunder, shall be in companies rated 
A+, AAA or better in “Best’s Insurance Guide.”  Contractor shall deliver to Gilbert prior 
to occupancy of the Facility copies of policies of liability insurance required herein or 
certificates evidencing the existence and amounts of such insurance with loss payable 
clauses satisfactory to Gilbert.  No policy shall be cancelable or subject to reduction of 
coverage except after ten (10) days’ prior written notice to Gilbert;

9. Contractor Indemnification to Gilbert.  Contractor shall indemnify and hold harmless 
Gilbert against and from any and all claims arising from Contractor’s use of the Facility 
for the conduct of its business or from any activity, work, or other thing done, permitted 
or suffered by the Contractor in or about the Facility or New Facility, and shall further 
indemnify and hold harmless Gilbert against and from any and all claims arising from 
any breach or default in the performance of any obligation on Contractor’s part to be 
performed under the terms of this Lease, or arising from any act or negligence of the 
Contractor, or any officer, agent, employee, guest or invitee of Contractor, and from all 
and against all costs, attorney’s fees, expenses and liabilities incurred in or about any 
such claim or any action or proceeding brought thereon, and, in any case, action or 
proceeding being brought against Gilbert by reason of any such claim, Contractor upon 
notice from Gilbert shall defend the same at Contractor’s expense by counsel reasonably 
satisfactory to Gilbert.  Contractor as a material part of the consideration to Gilbert 
hereby assumes all risk of damage to property or injury to person, in, upon or about the 
Facility or New Facility, from any cause other than Gilbert’ negligence, and Contractor 
hereby waives all claims and respect thereof against Gilbert;

10. Provide required workers compensation coverage for all staff at the facility and staff or 
providing program services;

11. Nothing in this Agreement shall be construed to make Contractor staff the financial 
responsibility of Gilbert.

Performance Measurement

Specific and measurable outcome(s) to achieve this year:  

 Provide up to 500 low-income Gilbert older adults the opportunity to receive nutritionally 
balanced, affordable meals including 4,000 nutritionally balanced meals served in a 
congregate setting at the Gilbert Senior Center and 2,125 home delivered meals to those 
Gilbert residents who are homebound, frail, elderly or disabled.  

 Offer 3,600 hours of social and recreational activities to enhance quality of life for Gilbert 
older adults;

 Have participation of 450 individuals in recreational and social programs.

10 of 11



Accountability Contract
Form No. 1.8.1
Revised:  May 16, 2013

BILLING INFORMATION

Requests for payment from the Contractor will be made as invoices to Parks and Recreation and 
may include hourly time sheets, canceled checks, and/or original receipts as necessary to verify 
the nature and type of administrative service expenditure.  The Agency must maintain 
documentation of all related expenses and the ability to track expenses for Gilbert clients.   
Invoices may be based on per diem or unit costs and must include sufficient documentation of 
how this amount was determined.
 
Payment requests may only be made for services as described in the application.  The description 
of the service being provided may be referenced in the proposal for this project on file in the 
Town of Gilbert, Parks and Recreation Department during the time this agreement is in effect.
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Council Communication

TO: Honorable Mayor and Councilmembers

FROM: Curtis Yardley, Streets Manager, 480-503-6428

MEETING DATE: June 25, 2015

SUBJECT: New contract #2015-4106-0711 for Minor Concrete Repair with Degan 
Construction, LLC

STRATEGIC INITIATIVE: Infrastructure

Supports town’s Long Range Infrastructure Plan as well as maintenance of all concrete 
repairs within the town’s right of way.

RECOMMENDED MOTION

Motion to approve contract for Minor Concrete Repair with Degan Construction, LLC, in an 
amount not to exceed $800,000; and authorize the mayor to execute the required documents.

BACKGROUND/DISCUSSION

The town of Gilbert solicited an Invitation for Bid (IFB) on April 29, 2015 and emailed over 
4,000 firms registered with ProcureAZ. This cooperative solicitation includes four other 
agencies: City of Surprise, Chandler Unified School District, Apache Junction Unified School 
District, and Pinal County. Each participating agency will be responsible for their own execution 
and award of contract. Upon bid opening held at 11:00AM on May 19, 2015, the following firms 
submitted bids:

Degan Construction, LLC $799,156.37
R K Sanders Inc. $928,896.14
Talis Construction Corporation $1,732,329.08

The contracts were reviewed for form by Attorney Michael Hamblin.

141414
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The agreement was reviewed by Doug Boyer, Purchasing Administrator.

FINANCIAL IMPACT

The total amount of $800,000 has been budgeted in FY16 for this service as follows:  
120200.41060403.5357 $800,000

The financial impact was reviewed by Cris Parisot, Management and Budget Analyst. 

STAFF RECOMMENDATION 

Staff recommends approval of motion to approve contract for Minor Concrete Repair with 
Degan Construction, LLC, effective July 1, 2015 and terminating June 30, 2016 with option to 
renew.

Respectfully submitted,

Curtis Yardley
Streets Manager

Attachments and Enclosures: 

Contract 2015-4106-0711, Degan Construction, LLC
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Approved By Approval Date

Kenneth Morgan 6/11/2015 9:25 AM
Jack Vincent 6/15/2015 11:13 AM
Cris Parisot 6/15/2015 9:38 AM
Douglas Boyer 6/15/2015 11:48 AM
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ATTACHMENT 5 
AGREEMENT FOR SERVICES 

Contract No. 2015-4106-0711 
 

 
  THIS Agreement is entered into as of this _____ day of _______________, 
20___, by and between Gilbert, Arizona, a municipal corporation, hereinafter referred to as the 
“Gilbert” and Degan Construction, LLC, hereinafter referred to as the “Contractor.” 
 
  FOR THE PURPOSE of providing minor concrete repair services for Gilbert, 
Gilbert and Contractor do hereby mutually agree to the following: 
 
1.  SERVICES AND RESPONSIBILITIES 
 
1.1  Retention of the Contractor.  In consideration of the mutual promises contained in 
this Agreement, Gilbert engages the Contractor to render services set forth herein, in accordance 
with all the terms and conditions contained in this Agreement. 
 
1.2  Scope of Services.  The Contractor shall do, perform and carry out in a 
satisfactory and proper manner, as determined by Gilbert, the services set forth in this 
Agreement, including all exhibits (“Services”).  The specific scope of work is set forth in the Bid 
Documents and Contractor’s bid, which are attached hereto as Exhibit A. 
 
1.3  Responsibility of the Contractor. 
 
1.3.1  Contractor hereby agrees that the documents and reports prepared by Contractor 
will fulfill the purposes of the Contract, shall meet all applicable code requirements and shall 
comply with applicable laws and regulations.  In addition, and not as a limitation on the 
foregoing, such documents and reports prepared by Contractor shall be prepared in accordance 
with professional Consulting standards, as applicable.  Any review or approval of said 
documents and reports does not diminish these requirements. 
 
1.3.2  Contractor shall tour the Services site and become familiar with existing 
conditions, including utilities, prior to commencing the Services and notify Gilbert of any 
constraints associated with the Services site. 
 
1.3.3  Contractor shall procure and maintain during the course of this Agreement 
insurance coverage required by Paragraph 4 of this Agreement. 
 
1.3.4  Contractor shall designate Denver Whetten as Contractor Representative and all 
communications shall be directed to him.  Key Contractor Personnel are set forth in Exhibit B.  
“Key Personnel” includes the Contractor employee who will place his license number and 
signature on key documents and those employees who have significant responsibilities regarding 
the Services and Contract.]  Prior to changing such designation Contractor shall first obtain the 
approval of Gilbert. 
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1.3.5  Contractor's subcontracts are set forth in Exhibit B attached hereto and made a 
part hereof.  Any modification to the list of Subcontractors on Exhibit B, either by adding, 
deleting or changing subcontractors, shall require the written consent of Gilbert. 
 
1.3.6  Contractor shall obtain its own legal, insurance and financial advice regarding 
Contractor's legal, insurance and financial obligations under this Agreement. 
 
1.3.7  Contractor shall coordinate its activities with Gilbert’s representative and submit 
its reports to Gilbert’s representative. 
 
1.3.8  Contractor shall provide, pay for and insure under the requisite laws and 
regulations all labor, materials, equipment, and transportation, and other facilities and services 
necessary for the proper execution and completion of the Services.  Contractor shall provide and 
pay for and insure for all equipment necessary for the Services. 
 
1.3.9  Contractor shall obtain and pay for all business registrations, licenses, permits, 
governmental inspections and governmental fees necessary and customarily required for the 
proper execution and completion of Services.  Contractor shall pay all applicable taxes.  
Contractor shall give all notices and comply with all laws, ordinances, rules, regulations and 
lawful orders of any public authority bearing on the performance of the Services. 
 
1.4  Responsibility of Gilbert. 
 
1.4.1  Gilbert shall cooperate with the Contractor by placing at his disposal all available 
information concerning the Services. 
 
1.4.2  Gilbert designates Kory Parker as its Contract Representative.  All 
communications to Gilbert shall be through its Contract Representative. 
 
1.5  Contract Term; Renewal.  If funds for this Contract are not appropriated or 
budgeted by July 1, Gilbert may terminate this contract by giving written notice to Contractor. 
Otherwise, the Contract commences upon execution of the Contract and continues through June 
30, 2016.  The Contract may be automatically renewed for up to four (4) additional one-year 
terms upon mutual agreement of the parties.  The Contract may be renewed upon written 
approval of Gilbert’s Purchasing Officer if:  (1) the renewal Contract amount does not exceed 
$100,000; or (2) the original prices remain in effect during the renewal term; or (3) the contract 
unit pricing does not increase or the contract unit pricing is adjusted pursuant to the terms and 
conditions of the Contract.   
If at least 60 days prior to the end of the original term the Contractor requests a price adjustment, 
Contractor shall submit evidence of increased costs to the Contractor.  Any price adjustment 
shall be in the sole discretion of Gilbert and shall not exceed the amount of increased cost to the 
Contractor.  Price adjustment requests shall be a factor in the Contract extension review process. 
A price adjustment less than 3% of the original contract price may be approved by the 
Purchasing Officer.  The Gilbert Council must approve renewal in all other cases.  Any renewal 
shall be in writing and shall expressly state the prices for the services during the renewal term.  
Any renewal shall be contingent on funds being appropriated or budgeted for the renewal term. 
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1.6  Schedule of Services.  The Schedule of Services is set forth in Exhibit C.  If this 
Contract is renewed, a new Schedule of Services shall be mutually agreed upon. 
 
2.  COMPENSATION AND METHOD OF PAYMENT 
 
2.1  Compensation.  All compensation for complete and satisfactory completion of 
services rendered by Contractor, including its subcontractor(s), shall be set forth in Exhibit D. 
 
2.2  Method of Payment.  Method of payment shall be set forth in Exhibit D.  If 
payment is to be made monthly, Contractor shall prepare monthly invoices and progress reports 
which clearly indicate the progress to date and the amount of compensation due by virtue of that 
progress.  All invoices shall be for services completed and accepted by Gilbert. 
 
2.3  Invoices.  Gilbert reserves the right to deduct up to ten percent (10%) from the 
invoiced amount for any invoice submitted more than sixty (60) days after the Services are 
completed.  Invoices for the month of June shall be submitted on or before August 1st.  Invoices 
submitted after the close out of the fiscal year (August 1st) may not be paid by Gilbert.   
 
2.3  The Contractor shall provide to Gilbert its completed W-9 Form prior to receipt of 
any Compensation. 
 
2.4  Taxes.    Contractor will be responsible for and shall pay all sales, consumer, use, 
and other taxes. When equipment, materials or services generally taxable to the Contractor are 
eligible for a tax exemption, credit or deduction due to the nature of the item, at Contractor's 
request, Gilbert will assist Contractor in applying for and obtaining the same. 
 
3.  CHANGES TO THE SCOPE OF SERVICES 
 
3.1  Change Orders.  Gilbert may, at any time, and by written change order, make 
changes in the services to be performed under this Agreement.  A form of change order is 
attached hereto as Exhibit E.  If such changes cause an increase or decrease in the Contractor's 
cost or time required for performance of any services under this Agreement, an equitable 
adjustment shall be made and the Agreement shall be modified in writing accordingly.  Any 
claim of the Contractor for adjustment under this clause must be submitted in writing within 
thirty (30) days from the date of receipt by the Contractor of the notification of change.  It is 
distinctly understood and agreed by the parties that no claim for extra services provided or 
materials furnished by Contractor will be allowed by Gilbert except as provided herein nor shall 
Contractor provide any services or furnish any materials not covered by this Agreement unless 
Gilbert first approves in writing. 
 
3.2  Emergency Response. 
 
3.2.1  Response.  Gilbert is an emergency response organization.  Contractor services or 
supplies may be required in case of an emergency involving a sudden, immediate threat of 
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danger to the public health, welfare or property in Gilbert (“local emergency”) or in the case 
where the Mayor of Gilbert, the mayor or governing body of another municipality in Maricopa 
County, the Maricopa County Board of Supervisors, the State, or the President of the U.S. has 
declared an emergency (“State of Emergency”).  In the event of a local emergency or State of 
Emergency, Gilbert may require Contractor to provide services or supplies as rapidly as possible 
and to such locations as directed by Gilbert when necessary to protect the public health and 
welfare and/or property.  Contractor shall not be required to respond to the extent response is not 
feasible due to Acts of God or other factors beyond its control. 
 
3.2.2  Emergency Contact.  Contractor shall provide the designated Gilbert Emergency 
Management Coordinator at (480) 503-6333 and the designated Gilbert representative with a 
contact point (name, cell phone number, e-mail and facsimile number) who can be reached on a 
24 hour/7 days a week basis so that effective response can be initiated.  Contractor’s contact 
person(s) must be able to communicate with Gilbert within one (1) hour from the time the 
contact person is telephoned by Gilbert.   
 
4.  INSURANCE REPRESENTATIONS AND REQUIREMENTS 
 
4.1  General.  Contractor agrees to comply with all Gilbert ordinances and state and 
federal laws and regulations. Without limiting any obligations or liabilities of Contractor, 
Contractor shall purchase and maintain, at its own expense, hereinafter stipulated minimum 
insurance with insurance companies duly licensed by the State of Arizona (admitted insurer) 
with an AM Best, Inc. rating of A-7 or above or an equivalent qualified unlicensed insurer by the 
State of Arizona (non-admitted insurer) with policies and forms satisfactory to Gilbert.  Failure 
to maintain insurance as specified may result in termination of this Agreement at Gilbert’s 
option. 

 
4.2  No Representation of Coverage Adequacy.  By requiring insurance herein, Gilbert 
does not represent that coverage and limits will be adequate to protect Contractor.  Gilbert 
reserves the right to review any and all of the insurance policies and/or endorsements cited in this 
Agreement but has no obligation to do so.  Failure to demand such evidence of full compliance 
with the insurance requirements set forth in this Agreement or failure to identify any insurance 
deficiency shall not relieve Contractor from, nor be construed or deemed a waiver of, its 
obligation to maintain the required insurance at all times during the performance of this 
Agreement. 
 
4.3  Additional Insured.  All insurance coverage and self-insured retention or 
deductible portions, except Workers Compensation insurance and Professional Liability 
insurance if applicable, shall name, to the fullest extent permitted by law for claims arising out of 
the performance of this Agreement, Gilbert, its agents, representative, officers, directors, 
officials and employees as Additional Insured as specified under the respective coverage sections 
of this Agreement. 
 
4.4  Coverage Term.  All insurance required herein shall be maintained in full force 
and effect until all Services required to be performed under the terms of this Agreement is 
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satisfactorily performed, completed and formally accepted by Gilbert, unless specified otherwise 
in this Agreement. 
 
4.5  Primary Insurance.  Contractor’s insurance shall be primary insurance as respects 
performance of subject contract and in the protection of Gilbert as an Additional Insured. 
 
4.6  Claims Made.  In the event any insurance policies required by this Agreement are 
written on a “claims made” basis, coverage shall extend, either by keeping coverage in force or 
purchasing an extended reporting option, for three (3) years past completion and acceptance of 
the Services evidenced by submission of annual Certificates of Insurance citing applicable 
coverage is in force and contains the provisions as required herein for the three year period. 
 
4.7  Waiver.  All policies, including Workers’ Compensation Insurance, shall contain 
a waiver of rights of recovery (subrogation) against Gilbert, its agents, representative, officials, 
directors, officers, and employees for any claims arising out of the Services of Contractor.  
Contractor shall arrange to have such subrogation waivers incorporated into each policy via 
formal written endorsement thereto. 
 
4.8  Policy Deductibles and or Self Insured Retentions.  The policies set forth in these 
requirements may provide coverage, which contain deductibles or self insured retention amounts. 
Such deductibles or self insured retention shall not be applicable with respect to the policy limits 
provided to Gilbert.  Contractor shall be solely responsible for any such deductible or self 
insured retention amount.  Gilbert, at its option, may require Contractor to secure payment of 
such deductible or self insured retention by a surety bond or irrevocable and unconditional Letter 
of Credit. 
 
4.9  Use of Subcontractors.  If any Services under this Agreement are subcontracted in 
any way, Contractor shall execute written agreement with Subcontractor containing the same 
Indemnification Clause and Insurance Requirements set forth herein protecting Gilbert and 
Contractor.  Contractor shall be responsible for executing the agreement with Subcontractor and 
obtaining Certificates of Insurance verifying the insurance requirements. 
 
4.10  Evidence of Insurance.  Prior to commencing any Services under this Agreement, 
Contractor shall furnish Gilbert with Certificate(s) of Insurance, or formal endorsements as 
required by this Agreement, issued by Contractor’s Insurer(s) as evidence that policies are placed 
with acceptable insurers as specified herein and provide the required coverage’s, conditions, and 
limits of coverage specified in this Agreement and that such coverage and provisions are in full 
force and effect.  Acceptance and reliance by Gilbert on a Certificate of Insurance shall not 
waive or alter in any way the insurance requirements or obligations of this Agreement.  Such 
Certificate(s) shall identify the Agreement and be sent to Gilbert’s Risk Manager.  If any of the 
above cited policies expire during the life of this Agreement, it shall be Contractor’s 
responsibility to forward renewal Certificates within ten (10) days after the renewal date 
containing all the aforementioned insurance provisions.  Certificates shall specifically cite the 
following provisions: 
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4.10.1  Gilbert, its agents, representatives, officers, directors, officials and employees is 
an Additional Insured as follows: 

a.  Commercial General Liability-Under ISO Form CG 20 10 11 85 or 
equivalent. 

 
b. Auto Liability-Under ISO Form CA 20 48 or equivalent. 
 
c. Excess Liability-Follow Form to underlying insurance. 

 
4.10.  Contractor’s insurance shall be primary insurance as respects performance of this 
Agreement. 

 
4.10.3  All policies, including Workers’ Compensation, waive rights of recovery 
(subrogation) against Gilbert, its agents, representatives, officers, directors, officials and 
employees for any claims arising out of Services performed by Contractor under this Agreement. 

 
4.10.4  Certificate shall cite a thirty (30) day advance notice cancellation provision.  If 
ACORD Certificate of Insurance form is used, the phrases in the cancellation provision 
“endeavor to” and “but failure to mail such notice shall impose no obligation or liability of any 
kind upon the company, its agents or representatives” shall be deleted.  Certificate forms other 
than ACORD form shall have similar restrictive language deleted. 

 
4.11  Required Coverage: 
 
4.11.1  Commercial General Liability:  Contractor shall maintain “occurrence” from 
Commercial Liability Insurance with an unimpaired limit of not less than $1,000,000 for each 
occurrence, $2,000,000 Products and Completed Operations Annual Aggregate, and a 
$2,000,000 General Aggregate Limit.  The policy shall cover liability arising from premises, 
operations, independent contractors, products-completed operations, personal injury and 
advertising injury.  Coverage under the policy will be at least as broad as Insurance Services 
Office, Inc. policy form CG 00 010 93 or equivalent thereof, including but not limited to, 
separation of insured clause.  To the fullest extent allowed by law, for claims arising out of the 
performance of this Agreement, Gilbert, its agents, representative, officers, directors, officials 
and employees shall be cited as an Additional Insured Endorsement form CG 20 10 11 85 or 
equivalent, which shall read “Who is an Insured (Section II) is amended to include as an insured 
the person or organization shown in the Schedule, but only with respect to liability arising out of 
“your work” for that insured by or for you”.  If any Excess insurance is utilized to fulfill the 
requirements of this paragraph, such Excess insurance shall be “follow form” equal or broader in 
coverage scope than underlying insurance. 
 
4.11.2  Professional Liability:  N/A 
 
4.11.3  Vehicle Liability:  Contractor shall maintain Business Automobile Liability 
Insurance with a limit of $1,000,000 each occurrence on Contractor’s owned, hired, and non-
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owned vehicles assigned to or used in the performance of the Contractor’s Services under this 
Agreement.  Coverage will be at least as broad as Insurance Services Office, Inc., coverage code 
“1” any auto policy form CA 00 01 12 93 or equivalent thereof.  To the fullest extent allowed by 
law, for claims arising out of performance of this Agreement, Gilbert, its agents, representative, 
officers, directors, officials and employees shall be cited as an Additional Insured under the 
Insurance Service Offices, Inc. Business Auto Policy Designated Insured Endorsement form CA 
20 48 or equivalent.  If any Excess insurance is utilized to fulfill the requirements of this 
paragraph, such Excess insurance shall be “follow form” equal or broader in coverage scope than 
underlying insurance. 
 
4.11.4  Workers’ Compensation Insurance:  Contractor shall maintain Workers’ 
Compensation insurance to cover obligations imposed by federal and state statutes having 
jurisdiction of Contractor’s employees engaged in the performance Services under this 
Agreement and shall also maintain Employer Liability Insurance of not less than $500,000 for 
each accident, $500,000 disease for each employee and $1,000,000 disease policy limit. 
 
5. INDEMNIFICATION 
 
5.1  To the fullest extent permitted by law, the Contractor, its successors, assigns and 
guarantors, shall pay, defend, indemnify and hold harmless Gilbert, its agents, officers, officials 
and employees from and against all demands, claims, proceedings, suits, damages, losses and 
expenses (including but not limited to attorney fees, court costs, and the cost of appellate 
proceedings), and all claim adjustment and handling expenses, relating to, arising out of, or 
alleged to have resulted from acts, errors, mistakes, omissions, Services caused in whole or in 
part by the Contractor, its agents, employees or any tier of Contractor’s subcontractors related to 
the Services in the performance of this Agreement.  Contractor’s duty to defend, hold harmless 
and indemnify Gilbert, its agents, officers, officials and employees shall arise in connection with 
any claim, damage, loss or expense that is attributable to bodily injury, sickness, disease, death, 
or injury to, impairment, or destruction of property including loss of use of resulting therefrom, 
caused in whole or in part by Contractor’s acts, errors, mistakes, omissions, Services in the 
performance of this Agreement including any employee of the Contractor, any tier of 
Contractor’s subcontractor or any other person for whose acts, errors, mistakes, omissions, 
Services the Contractor may be legally liable including Gilbert.  Such indemnity does not extend 
to Gilbert’s negligence. 

 
5.2  Insurance provisions set forth in this Agreement are separate and independent 
from the indemnity provisions of this paragraph and shall not be construed in any way to limit 
the scope and magnitude of the indemnity provisions.  The indemnity provisions of this 
paragraph shall not be construed in any way to limit the scope and magnitude and applicability of 
the insurance provisions. 
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6.  TERMINATION OF THIS AGREEMENT  
 
6.1  Termination.  Gilbert may, by written notice to the Contractor, terminate this 
Agreement in whole or in part with seven (7) days notice, either for Gilbert's convenience or 
because of the failure of the Contractor to fulfill his contract obligations. Upon receipt of such 
notice, the Contractor shall:  (1) immediately discontinue all services affected (unless the notice 
directs otherwise), and (2) deliver to Gilbert copies of all data, drawings, reports, estimates, 
summaries, and such other information and materials as may have been accumulated by the 
Contractor in performing this Agreement, whether completed or in process.  This Agreement 
may be terminated in whole or in part by the Contractor in the event of substantial failure by 
Gilbert to fulfill its obligations. 
 
6.2  Payment to Contractor Upon Termination.  If the Agreement is terminated, 
Gilbert shall pay the Contractor for the services rendered prior thereto in accordance with percent 
completion at the time work is suspended minus previous payments. 
 
7.  ASSURANCES 
 
7.1  Solicitations for Subcontractors, Including Procurements of Materials and 
Equipment.  In all solicitations either by competitive bidding or negotiation made by the 
Contractor for Services to be performed under a subcontract, including procurements of 
materials or leases of equipment, each potential subcontractor or supplier shall be notified by the 
Contractor of the Contractor's obligations under this Agreement and any Regulations relative to 
nondiscrimination on the grounds of race, color or national origin. 
 
7.2  Examination of Records.  The Contractor agrees that duly authorized 
representatives of Gilbert shall, until the expiration of three (3) years after final payment under 
this Agreement, have access to and the right to examine any directly pertinent books, documents, 
papers, and records of the Contractor involving transactions related to this Agreement. 
 
7.3  Ownership of Document and Other Data.  Original documents and other data 
prepared or obtained under the terms of this Agreement or any change order are and will remain 
the property of Gilbert unless otherwise agreed to by both parties.  Gilbert may use such 
documents for other purposes without further compensation to the Contractor; however, any 
reuse without written verification or adaptation by Contractor for the specific purpose intended 
will be at Gilbert's sole risk and without liability or legal exposure to Contractor.  Any 
verification or adaptation of the documents by Contractor for other purposes than contemplated 
herein will entitle Contractor to further compensation as agreed upon between the parties. 
 
7.4  Litigation.  Should litigation be necessary to enforce any term or provision of this 
Agreement, or to collect any damages claimed or portion of the amount payable under this 
Agreement, that all litigation and collection expenses, witness fees, court costs, and reasonable 
attorneys' fees incurred shall be paid to the prevailing party. 
 
7.5  Independent Contractor.   This Contract does not create an employee/employer 
relationship between the parties.  It is the parties’ intention that the Contractor will be an 
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independent contractor and not Gilbert’s employee for all purposes, including, but not limited to, 
the application of the Fair Labor Standards Act, Federal Insurance Contribution Act, the Social 
Security Act, the Federal Unemployment Tax Act, the Internal Revenue Code, the Immigration 
and Naturalization Act, Arizona revenue and taxation laws, Arizona Workers’ Compensation 
Law, and Arizona Unemployment Insurance Law.  The Contractor agrees that it is a separate and 
independent enterprise from Gilbert, that it has a full opportunity to find other business, that it 
has made its own investment in its business, and that it will utilize a high level of skill necessary 
to perform the work.  This Contract shall not be construed as creating any joint employment 
relationship between the Contractor and Gilbert, and Gilbert will not be liable for any obligation 
incurred by the Contractor, including but not limited to unpaid minimum wages and/or overtime 
premiums.  [FOR SOLE PROPRIETORS ONLY:  The Contractor shall execute the Sole 
Proprietor’s Waiver of Workers’ Compensation Benefits attached hereto and incorporated by 
reference.] 
 
7.6  Immigration Law Compliance Warranty.  As required by A.R.S. § 41-4401, 
Contractor hereby warrants its compliance with all federal immigration laws and regulations that 
relate to its employees and A.R.S. § 23-214(A).  Contractor further warrants that after hiring an 
employee, Contractor verifies the employment eligibility of the employee through the E-Verify 
program.  If Contractor uses any subcontractors in performance of the Contract, subcontractors 
shall warrant their compliance with all federal immigration laws and regulations that relate to its 
employees and A.R.S. § 23-214(A), and subcontractors shall further warrant that after hiring an 
employee, such subcontractor verifies the employment eligibility of the employee through the E-
Verify program.  A breach of this warranty shall be deemed a material breach of the Contract 
that is subject to penalties up to and including termination of the Contract.  Contractor is subject 
to a penalty of $100 per day for the first violation, $500 per day for the second violation, and 
$1,000 per day for the third violation.  Gilbert at its option may terminate the Contract after the 
third violation.  Contractor shall not be deemed in material breach of this Contract if the 
Contractor and/or subcontractors establish compliance with the employment verification 
provisions of Sections 274A and 274B of the federal Immigration and Nationality Act and the E-
Verify requirements contained in A.R.S. § 23-214(A).  Gilbert retains the legal right to inspect 
the papers of any Contractor or subcontractor employee who works on the Contract to ensure 
that the Contractor or subcontractor is complying with the warranty.  Any inspection will be 
conducted after reasonable notice and at reasonable times.  If state law is amended, the parties 
may modify this paragraph consistent with state law. 

 
7.7  Equal Treatment of Workers.  Contractor shall keep fully informed of all federal 
and state laws, county and local ordinances, regulations, codes and all orders and decrees of 
bodies or tribunals having any jurisdiction or authority, which in any way affect the conduct of 
the work.  Contractor shall at all times observe and comply with all such laws, ordinances, 
regulations, codes, orders and decrees; this includes, but is not limited to laws and regulations 
ensuring equal treatment for all employees and against unfair employment practices, including 
the Occupational Safety and Health Administration (“OSHA”) and the Fair Labor Standards Act 
(“FLSA”).  Contractor shall protect and indemnify Gilbert and its representatives against any 
claim or liability arising from or based on the violation of such, whether by Contractor or its 
employees. 
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7.8  Exclusive Use of Services - Confidentiality.  The services agreed to be provided 
by Contractor within this Agreement are for the exclusive use of Gilbert and Contractor shall not 
engage in conflict of interest nor appropriate Gilbert work product or information for the benefit 
of any third parties without Gilbert’s consent. 
 
7.09  Sole Agreement.  There are no understandings or agreements except as herein 
expressly stated. 
 
7.10  Notices.  Any notice to be given under this Agreement shall be in writing, shall be 
deemed to have been given when personally served or when mailed by certified or registered 
mail, addressed as follows: 
 
GILBERT:     CONTRACTOR: 
 
Town Manager    Denver Whetten 
Town of Gilbert    Degan Construction, LLC 
50 East Civic Center Drive   1402 North 24th Avenue 
Gilbert, Arizona 85296   Phoenix, Arizona 85009 
 
  The address may be changed from time to time by either party by serving notices 
as provided above. 
 
7.11  Controlling Law.  This Agreement is to be governed by the laws of the State of 
Arizona. 
 
8.  SUSPENSION OF WORK 
 
8.1  Order to Suspend.  Gilbert may order the Contractor, in writing, to suspend all or 
any part of the Services for such period of time as he may determine to be appropriate for the 
convenience of Gilbert.   
 
8.2  Adjustment to Contract Fee.  If the performance of all or any part of the Services 
is, for any unreasonable period of time, suspended or delayed by an act of Gilbert in the 
administration of this Agreement, or by its failure to act within the time specified in this 
Agreement (or if no time is specified, within a reasonable time), an adjustment shall be made for 
any increase in cost of performance of this Agreement necessarily caused by such unreasonable 
suspension or modified in writing accordingly.  However, no adjustment shall be made under this 
clause for any suspension or delay to the extent (1) that performance was suspended or delayed 
for any other cause, including the fault or negligence of the Contractor, or (2) for which an 
equitable adjustment is provided for or excluded under any other provision of this Agreement. 
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9.  INTERESTS AND BENEFITS 
 
9.1  Interest of Contractor.  The Contractor covenants that he presently has no interest 
and shall not acquire any interest, direct or indirect, which would conflict in any manner or 
degree with the performance of services required to be performed under this Agreement.  The 
Contractor further covenants that in the performance of this Agreement, no person having any 
such interest shall be employed. 
 
9.2  Interest of Gilbert’s Members and Others.  No officer, member or employee of 
Gilbert and no member of its governing body, who exercises any functions or responsibilities in 
the review or approval of the undertaking or carrying out of the services to be performed under 
this Agreement, shall participate in any decision relating to this Agreement which affects his 
personal interest or have any personal or pecuniary interest, direct or indirect, in this Agreement 
or the process thereof. 
 
9.3  Notice Regarding A.R.S. § 38-511.  This Contract is subject to cancellation under 
Section 38-511, Arizona Revised Statutes.. 
 
10.  ASSIGNABILITY 
 
  The Contractor shall not assign any interest in this Agreement, and shall not 
transfer any interest in the same without the prior written consent of Gilbert thereto. 
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  IN WITNESS WHEREOF, Gilbert and the Contractor have executed this 
Agreement as of the date first written. 
 
TOWN OF GILBERT      CONTRACTOR 
 
 
By:    _________________________________  By:   _________________________ 
 John W. Lewis, Mayor    Title:    _______________________ 
 
 
ATTEST: 
 
 
By:   ______________________________ 
        Catherine A. Templeton, Town Clerk 
 
 
APPROVED AS TO FORM: 
 
 
By:   _______________________________ 
        L. Michael Hamblin 
        Town Attorney 
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EXHIBIT A 
SCOPE OF WORK 

 
3.1 Specifications 
 
 All work done under this contract shall be accomplished in accordance with the Maricopa 
Association of Governments Standard Specifications and Standard Detail for Public Works 
Construction and the Town of Gilbert Supplement thereto except as modified in these Special 
Provisions. 
 
 In the event of any conflict between these Project Specifications and the requirements of 
the above referenced specifications, codes and regulations, these Project Specifications shall 
prevail.  All bids to receive considerations shall be made in accordance with the General 
Conditions of the Standard Specifications as set forth hereinafter. 
 
3.2 Irregular Bids 
 
 Proposals may be considered irregular and may be rejected if any of the unit prices 
quoted in the bidding schedule is unbalanced, either above or below the amount of a reasonable 
bid price to the potential detriment of the Town. 
 
3.3 Contractor’s Construction Schedule 
 
 Within ten (10) days after execution of the contract, the Contractor shall furnish the 
Town Street Department with a proposed Construction Schedule, indicating dates of 
commencement and completion of all major activities required in the contract.  During 
construction, the Contractor shall maintain and revise the construction schedule to reflect 
changes or conditions encountered in the construction work.  The Town in its sole discretion 
shall approve the construction schedule and any proposed changes thereto. 
 
3.4 Contractor’s Representative 
 
 The Contractor shall at all times be present at the work in person or represented by a 
foreman or other properly designated agent.  Instructions and information given by the Engineer 
to the Contractor’s foreman or agent on the work shall be considered as having been given to the 
Contractor. 
 
3.5 Relocation of Utilities 
 
 Except as otherwise provided in the plans or project specifications, all utilities in conflict 
with the new work will be relocated by the owner thereof.  The Street Superintendent will decide 
if relocation is required and will notify the owner of the utility if needed. 
 
3.6 Miscellaneous Removal and Relocations 
 
 Miscellaneous removals and relocations shall be construed to mean the removal of all 
unsuitable materials whether designated or implied by the plans and specifications, and shall 
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include but not be limited to the removal of such items as pipes, concrete, asphalt, block, brick, 
rock, metal, etc. of every nature and description, unless such items are specifically designated in 
a separate bid item.  Also, certain items require temporary removal and reinstallation such as 
mailbox stands, sign posts, landscape irrigation lines, etc., and are included in this category. 
 
3.7 Excess Materials 
 
 Excess or unsuitable material, broken asphaltic concrete and broken Portland cement 
concrete shall be disposed of by the Contractor.  The Contractor shall, prior to commencement of 
the work, submit a letter to the Town Representative stating the location of disposal site(s) for all 
excess material and certifying that he has obtained the property owner’s permission for the 
disposal of all surplus material. 
 
3.8 Cleanup 
 
 The Contractor shall, upon completion of the work, remove all temporary construction 
facilities, debris, and unused materials provided for in the work, and put the work site of the 
work and public right-of-way in a neat and clean condition.  No special payment will be made 
for this item.  Contractor shall restore any damaged Town property or private property to its 
original conditions as determined by the Town. 
 
3.9 Approximate Quantities 
 
 It is expressly understood and agreed by the parties hereto that the quantities of the 
various classes of work to be done and material to be furnished under this Contract, which 
have been estimated, as stated in the Invitation for Bids, are only approximate and are to 
be used solely for the purpose of comparing, on a consistent basis, the bids offered for the 
work under this Contract, and the Contractor further agrees that the Town of Gilbert will 
not be held responsible if any claim for damages or for loss of profits because of a 
difference between the quantities of the various classes of work as estimated and the work 
actually done. 
 
 If any error, omission, or misstatement is found to occur in the estimated quantities, the 
same shall not invalidate this Contract or release the Contractor from the execution and 
completion of the whole or any part of the work in accordance with the specifications and the 
plans herein mentioned, and for the prices herein agreed upon and fixed therefore, or excuse him 
from any of the obligations or liabilities hereunder, or entitle him to any damages or 
compensation except as may be provided for in the Contract. 
 
3.10 Miscellaneous Work and Allowances 
 
 The following items will be included in the work with no direct payment allowed.  
Payment shall be included in the bid amount and payment for other items for which direct 
payment is made. 
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1. Contractor’s expenses for but not limited to mobilization, job site office, storage 
facilities, traffic control and public safety devices, sanitary facilities, utilities and 
telephone. 

2. Cleanup including day to day cleanup, and restoration of any damaged property. 
 

3. Notification to residents adjacent to this project prior to start of construction, which 
would affect them. 

 
4. Water required for compaction or dust control. 

 
5. Miscellaneous removals and relocations not otherwise specified in the Technical 

Provisions. 
 

6. Removal of tree roots six (6”) inches or less in diameter to include disposal fees and 
man hours for removal.  A Change Order will need to be submitted for any tree roots 
greater than six (6”) diameter, or for any trees, walls, or fences that need to be 
removed & replaced. 

 
7. Trimming of trees and bushes for the purpose of concrete replacement. 

 
8. Relocation and/or replacement of plant material and relocation and/or repair of 

irrigation equipment to meet or exceed conditions existing prior to Contractor 
beginning work. 

 
9. Scupper tops on the work location list do not have handrails.  If an area with handrails 

needing replacement occurs, a Change Order can be submitted. 
 
3.11 Supervision by Contractor 
 
 The Contractor will supervise and direct the work.  He will be solely responsible for the 
means, methods, techniques, sequences and procedures of construction.  The Contractor will 
employ and maintain on the work a qualified supervisor or superintendent who shall have been 
designated in writing by the Contractor as the Contractor’s representative at the site.  The 
supervisor shall have full authority to act on behalf of the Contractor and all communications 
given to the supervisor shall be as binding as if given to the Contractor.  The supervisor shall be 
present on the site at all times as required to perform adequate supervision and coordination of 
the work. 
 
3.12 Protection of Finished or Partially Finished Work 
 
 The Contractor shall properly guard and protect all finished or partially finished work, 
including the use of steel plates if and when needed or town representative deems needed. and 
shall be responsible for the same until that phase is completed and accepted by the Town’s Street 
Department.  Estimate or partial payment of work so completed shall not release the Contractor 
from such responsibility but he shall turn over the entire work in full accordance with these 
specifications before final payment can be made. 
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3.13 Quality Control 
 
 All material shall be new and of the specified quality and equal to the accepted samples, 
if samples have been submitted.  All work shall be done and completed in a thorough, 
workmanlike manner, notwithstanding any omission from these Contract Documents; and it shall 
be the duty of the Contractor to call the Street Superintendent’s attention to apparent errors or 
omissions and request instruction before proceeding with the work. 
 
 The Street Superintendent may, by appropriate instruction, correct errors and supply 
omissions, which instructions shall be as binding upon the Contractor as though contained in the 
original contract documents. 
 
 At the option of the Street Superintendent, materials to be supplied under this Contract 
will be tested and/or inspected either at their place of origin or at the site of the work.  The 
Contractor shall give the Street Superintendent written notification well in advance of actual 
readiness of materials to be tested and/or inspected at point of origin.  Satisfactory tests and 
inspections at the point of origin shall not be construed as a final acceptance of the material nor 
shall it preclude re-testing or re-inspection at the site of the work. 
 
3.14 Change Orders 
 
 In the event that significant changes in the scope of the work, and/or changes in the 
quantities due to contingencies of construction become necessary, such changes shall be made in 
accordance with Section 104 of General Conditions in the MAG Uniform Standard 
Specifications. 
 
3.15 Notification of Property Owners 

 
All property owners that may be affected by the proposed construction activities shall be 

notified of scope and duration of the construction activities by the Contractor prior to start of 
construction.  Written notice will be given 48-72 hours in advance. Pre-construction general 
notifications to all residents required when going into subdivision for upgrade concrete work. 
 

3.16 Access 
 
 Access shall be maintained to adjacent businesses at all times during construction.  
Where property has more than one point of access, no more than one access shall be restricted or 
closed at any one time.  Access to adjacent private driveways shall be maintained during all non-
working hours. 
 
3.17 Measurement and Payment 
 

Payment for various items in the bid will be made at the unit price bid and shall be 
compensation in full for furnishing all materials, labor, tools, equipment and appurtenances 
necessary to complete the work in a satisfactory manner as specified.  Quantities are approximate 
and are used solely for the purpose of comparing proposals and establishing unit prices. 
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3.18 Phone Numbers 
 
Town of Gilbert: 
Pavement Maintenance Field Supervisor                      Kory Parker        480-503-6478 
Town of Gilbert Pavement Maintenance Technician           Jimmy Fitch        480-503-6472 
Town of Gilbert Street Superintendent            Curtis Yardley    480-503-6428 
Town of Gilbert Traffic Technician             Tad Fagerholm  480-503-6940 
 
3.19 Traffic Control 
 
 Traffic control shall be done by the Contractor in accordance with the Manual on 
Uniform Traffic Control Devices (MUTCD)  Traffic control plans shall be submitted to the 
Senior Traffic Technician for approval.  Contractor shall be responsible for all traffic control 
costs & shall be included in the unit price. 
 
 The Contractor shall submit a Traffic Control Plan and Phasing Plan for review at the 
pre-construction meeting.  The Traffic Control Plan(s) shall address all anticipated phases of 
construction.  Included in this plan will be a list of all roads that service schools.  All Traffic 
Control Plans shall be computer generated.  Construction shall not commence without an 
approved Traffic Control Plan and permits to work in the rights-of-way. 
 
 All flaggers shall be properly trained and certified prior to their assignment on the project 
by the following acceptable certification sources:  International Municipal Signal Association 
(IMSA), American Traffic Safety Services Association (ATSSA), and Local Technical 
Assistance Program (LTAP).  Proof of certification shall be submitted with the Traffic Control 
Plan. 
 
 A uniformed, off-duty, Town of Gilbert Law Enforcement Officer is required at all major 
intersections and at other locations where restrictions are present, pursuant to Section 10-5 of the 
Gilbert Municipal Code. 
 
3.20 Uniformed Police Officers 
 
 During the course of construction, it will be required to have at least two (2) uniformed, 
off-duty Town of Gilbert Law Enforcement Officers present to facilitate traffic control as 
needed.  Uniformed police officers will be paid for by the Town.  Scheduling will be done by 
Contractor and daily time sheets turned over to the Street Dept. representative.  The payment for 
police officers will be straight reimbursement; contractor is not permitted to add mark up for off-
duty officers.  One must call 48 hours in advance and talk to Lisa Gibbons at 480-262-0745.  
You can also request officers on the Town web site.  Cancellations of scheduled jobs with less 
than 24 hours scheduled notice are subject to a 3 hour minimum charge.  The Town of Gilbert 
will not pay reimbursements on any foreseen scheduling problems that could have been avoided 
by contractor; unforeseen problems will be considered. 
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3.21 Temporary Barricades 
 
 Temporary barricades shall be regulated in accordance with the Manual of Uniform 
Traffic Control Devices.  No additional payments will be made for temporary barricades, but it 
will be considered a subsidiary item to those items for which payment is made. 
 
3.22 Access 
 
 At a minimum, local access to business, residences, schools, and parks shall be 
maintained at all times for local and emergency traffic.  If only one driveway exists for access, 
then construction shall only impede one half of the driveway at a time.  Access for refuse service 
shall be maintained at all alleys and commercial driveways. Contractor shall provide steel plates 
if necessary for access, at no additional cost, including when town representative deems so 
needed. 
 
3.23 Location and Schedule 
 
 The work in this contract is primarily on arterial and collector streets in the Town of 
Gilbert.  Contractor shall provide the work requested by the Town.  The amount of work planned 
for Calendar Year (CY) 2015-2016 as described in Exhibit D Payment Schedule. 
 
 Some weekend work may be required due to heavy daytime traffic.  Work shall 
commence upon issuance of the Notice to Proceed. 
 
 Approximate locations of concrete repair work are shown on plans that will be provided 
by the Town.  Adjustment shall be as required and actual quantities may be more or less than 
indicated.  Additional work locations will be provided by the Pavement Maintenance Technician 
and scheduled with the Contractor.  The Town of Gilbert reserves the right to increase or 
decrease the scope of work without an adjustment in unit price. 
 

3.24.2 Removal and Replacement Concrete curbing, Side walks ,Valley gutters , 
Driveways, Aprons and Ramps 
 

Removal of existing improvements such as curb, gutter, sidewalk, AC pavement and 
other items necessary for the improvements shall conform to the provisions of Section 350 of the 
MAG Specifications. Portland cement concrete curbs, gutters, valley gutters, driveways, aprons, 
and sidewalks shall be saw-cut at match lines and removal per section 601.2.7. Asphalt concrete 
pavement designed for removal shall be cut in accordance with Section 356 of MAG 
Specifications. Backfill and compaction of all excavated areas shall be to the densities as 
prescribed in Section 301 of MAG Specifications. All surplus material shall be immediately 
hauled from the job site and disposed in accordance with Section 205 of the MAG 
Specifications. Payment shall be made at the contract unit prices per linear foot for removal and 
replacement of curb and gutter, per square foot for removal and replacement of sidewalk, valley 
gutter, aprons and driveways, per square yard for removal and replacement of A.C. pavement 
and shall be full compensation for the item complete. 
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Concrete curb and gutter shall conform to Section 340 and 725 of the MAG 
Specification. The sub grade shall be constructed and compacted true to line and grade as 
specified in section 301 of the MAG Specifications. All soft or unsuitable material shall be 
removed to a depth of not less than 6 inches below sub grade elevation and replaced with 
material suitable to Town inspector.  The curb and gutter shall be measured in linear feet 
complete and in place true to line and grade and shall be full compensation for this item. 
Payment shall be made at the contract unit price per linear foot complete and in place. 

 
Concrete Sidewalk and bike path shall conform to MAG Specifications. The sidewalk, 

bike path and slab shall be measured and paid for by the square foot and shall be based on site 
measurements taken by Town of Gilbert inspector. Any changes in field measurements will need 
to be approved by Town of Gilbert inspector. Concrete shall be Class B, conforming to the 
applicable requirements of Section 725. 

 
Sub grade shall be constructed and compacted true to grades and lines as shown on plans 

and as specified in Section 301 of the MAG Specifications. All soft or unsuitable material shall 
be removed to the depth of not less than 6” below sub grade elevation and replaced with material 
satisfactory to the Town inspector. Finishing and curing of the concrete shall be done in a manor 
specified in Section 505 of the MAG Specifications.  

 
Concrete valley gutters, driveways, and aprons shall conform to provisions of Sections 

340 and 725 of the MAG Specifications. 
 
The sub grade shall be constructed and compacted true to line and grade as specified in 

Section 301 of the MAG Specifications all soft or unsuitable material shall be removed to the 
depth of not less than 6” and replaced with material satisfactory to the inspector. Payment shall 
be made at the contract unit price per square foot complete in place. 

 
Concrete sidewalk ramps shall conform to the provisions of Section 340 and 725 of the 

MAG Specifications, MAG Standard Details, 234, 235-1, 235-2, 235-3, 235-4, 235-5. To include 
detectable warning plates as determined by MAG spec section 340.3.6 Detectable warnings 
Payment shall be made at the contract unit price per square foot complete and in place. 

 
Asphalt concrete replacement shall conform to Sections 321 and 336 of the MAG 

Specifications. The depth shall match or exceed the existing A.C. and A.B.C. 
  
3.25 Insurance 
 
 Contractor shall purchase and maintain all insurance required by the contract attached to 
these Contract Documents. 
 
3.26   Payment 
 
 Payment will be made on a monthly basis within thirty days after receipt of an itemized 
invoice from the Contractor, in the amount as specified in the bid, plus any amounts authorized 
by change order.  Invoices shall not be submitted prior to completion of the work for that month.  
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3.27   Default 
 
 Town may terminate the Contract for any of the following reasons: 
 
  3.27.1 Failure to perform the work set forth in the Scope of Work. 
 
  3.27.2 Failure to maintain insurance coverage required by the Contract. 
 

3.27.3 Failure to maintain the Bidder qualifications set forth in the contract 
documents. 
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EXHIBIT B 
CONTRACTOR’S KEY PERSONNEL AND SUBCONTRACTORS 

 
KEY PERSONNEL: 
Denver Whetten, President 
Ken Nelson, Vice President/CFO 
Jesus Jaramillo 
 
 
 

 

 

 

SUBCONTRACTORS: NONE 
 
In accordance with the provisions of Section 108.2 of the “Maricopa Association of 
Governments Uniform Standard Specifications for Public Works Construction”, the bidder shall 
provide the information listed below regarding proposed subcontractors.  Failure to provide 
complete and accurate information may disqualify the bid. 
 
NAME AND               % OF TOTAL   TYPE OF 
ADDRESS:     CONTRACT:  WORK: 
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EXHIBIT C 
SCHEDULE OF SERVICES 

 
 

 
 

Work is anticipated to commence in July 2015 and thereafter as-needed. 
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EXHIBIT D 
PAYMENT SCHEDULE 

 

A. Compensation 
 

1. The consideration of payment to Contractor, as provided herein shall be in full 
compensation for all of Contractor’s work incurred in the performance hereof, 
including offices, travel, per diem or any other direct or indirect expenses incident 
to providing the services.   

 
  Description       Amount 
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B. Method of Payment 
 
Invoices shall be on a form and in the format provided by Gilbert and are to be submitted to 
Gilbert’s authorized representative. 
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EXHIBIT D 
PRICING 

 

 
 

 
 

Note: Unit Prices SHALL INCLUDE traffic control. 

GILBERT, IN ITS DISCRETION MAY ORDER EXTRA WORK, ALTER OR DELETE ANY PORTION OF THE 
WORK. THE TOWN IN ANY RENEWAL CONTRACT WILL DESIGNATE THE NEW ROADS AND AREAS FOR 
THE WORK TO BE PERFORMED. THE ABOVE MEASUREMENTS ARE APPROXIMATE; FINAL PAYMENT 
WILL BE MADE FROM THE FIELD MEASUREMENTS AFTER COMPLETION OF LOCATION(S) 
 
NOTE: ADDITIONAL QUANTITIES MAY BE ADDED TO THE ABOVE QUANTITIES CONTINGENT UPON 
TOWN COUNCIL ADOPTION OF THE FISCAL YEAR 2016 BUDGET ANTICIPATED IN JUNE 2015. 
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EXHIBIT D1 
CONTRACTOR’S AFFADAVIT 

REGARDING SETTLEMENT OF CLAIMS 
 
Contract No./Name _____________________________________________________________ 
 
To the Town of Gilbert, Arizona 
 
  This is to certify that all lawful claims for materials, rental of equipment and labor 
used in connection with the performance of the above service, whether by subcontractor or 
claimant, in person, have been duly discharged. 
 
  The undersigned, for the consideration of $ _______________, as set out in the 
final pay estimate, as full and complete payment under the terms of the Contract, hereby waives 
and relinquishes any and all further claims or right of lien under, in connection with, or as a 
result of the above described project.  The undersigned further agrees to indemnify and save 
harmless the Town of Gilbert against any and all liens, claims of liens, suits, actions, damages, 
charges and expenses whatsoever which said Town may suffer arising out of the failure of the 
undersigned to pay for all labor, performance and materials furnished for the performance of said 
project. 
 
  Signed and dated at ____________________________, this ________ day of 
_________________________, 20_____. 
 
       ____________________________________ 
       Contractor 
 
       ____________________________________ 
       By 
 
STATE OF ARIZONA ) 

) ss 
County of Maricopa  ) 
 
  The foregoing instrument was subscribed and sworn to before me this _______ 
day of ______________________, 20____. 
       ___________________________________ 
       Notary Public 
 
       ___________________________________ 
       My Commission Expires 
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EXHIBIT E 
CHANGE ORDER 

 
 

CHANGE ORDER NO. ______ 
 
Distribution:  GILBERT     [  ]  
  CONTRACTOR    [  ] 
  OTHER     [  ] 
 
PROJECT:  __________________   DATE:  
OWNER:  Town of Gilbert  
CONTRACTOR:       
AGREEMENT DATED:  
                                                                                                                                                
CHANGES: The Agreement is changed as follows: 
 
 
 
Not valid until signed by both Gilbert and Contractor. 
Signature of Contractor indicates acceptance. 
 
The original compensation was __________________________________________  
 
Net change by previously authorized Change Orders_________________________ 
 
The compensation prior to this Change Order was _______________________ 
 
The compensation will be increased by this Change Order in the amount of 
______________________________________________________________ 
 
The new compensation under the Agreement including this Change Order will be 
_______________ 
 
The Contract Time will increase by ______________________________________ 
 
ACCEPTANCE STATUS: 
 
 
      __________________ 
Contractor    Town of Gilbert 
 
By _______________   By _______________ 
 
 
Date ______________  Date ______________ 
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CONTRACT BOND 
 

 STATUTORY PERFORMANCE BOND PURSUANT TO 

 TITLE 34, CHAPTER 2, ARTICLE 2, OF THE ARIZONA REVISED STATUTES 

 (Penalty of this bond must be 100% of the CONTRACT amount) 

 

  KNOW ALL MEN BY THESE PRESENTS: 

 

  That, ________________________________________________ (hereinafter “Principal”), 

and _____________________________________________________, a corporation organized and existing 

under the laws of the State of ________________, duly licensed in and holding a certificate of authority to 

transact surety business in the State of Arizona issued by the Director of the department of Insurance 

pursuant to Title 20, Chapter 2, Article 1, (hereinafter “Surety”), as Surety are held and firmly bound unto 

Gilbert, County of Maricopa, State of Arizona in the amount of _______________________________ 

Dollars ($______________), for the payment of which, the Principal and Surety bind themselves, and their 

heirs, administrators, executors, successors and assigns, jointly and severally, firmly by these presents. 
 

  WHEREAS, the Principal has entered into a certain written CONTRACT with 

______________ (municipality), entitled 

____________________________________________________.  
 

  NOW THEREFORE, THE CONDITION OF THIS OBLIGATION IS SUCH, that if the 

Principal faithfully performs and fulfills all of the undertakings, covenants, terms, conditions and agreements 

of the CONTRACT during the original term of the CONTRACT and any extension of the CONTRACT with 

or without notice to the Surety, and during the life of the guaranty required under the CONTRACT, and also 

performs and fulfills all of the undertakings, covenants, terms, conditions and agreements of all duly 

authorized modifications of the CONTRACT that may hereinafter be made, notice of which modifications to 

the Surety being hereby waived, the above obligation is void.  Otherwise it remains in full force and effect. 
 

  PROVIDED, HOWEVER, that this Bond is executed pursuant to the provisions of Title 34, 

Chapter 2, Article 2, Arizona Revised Statutes, and all liabilities on this Bond shall be determined in 

accordance with the provisions of Title 34, Chapter 2, Article 2, Arizona Revised Statutes, to the extent as if 

it were copied at length in this Agreement. 
 

  The prevailing party in a suit on this Bond shall recover as part of the judgment reasonable 

attorney fees that may be fixed by a judge of the court. 
 

  This Bond shall not be executed by an individual surety or sureties, even if the requirements 

of A.R.S. Section 7-101 are satisfied. 
 

  Witness our hands this _____ day of _________________, 20___. 

 

_____________________________________       

PRINCIPAL         SEAL 

By __________________________________ 

       Address of Surety: 

 

_____________________________________  _____________________________________ 

SURETY         SEAL  

By __________________________________  _____________________________________ 

 

 

       Address of Agent: 

_____________________________________  _____________________________________ 

AGENT OF RECORD 

By ________________________________  _____________________________________  

*Attach Power of Attorney  
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LABOR AND MATERIALS BOND 
STATUTORY PAYMENT BOND PURSUANT TO 

TITLE 34, CHAPTER 2, ARTICLE 2, OF THE ARIZONA REVISED STATUTES 

(Penalty of this bond must be 100% of the CONTRACT amount) 
 

  KNOW ALL MEN BY THESE PRESENTS: 

 

  That, ________________________________________________ (hereinafter “Principal”), 

as Principal and ________________________________________, a corporation organized and existing 

under the laws of the State of ________________, duly licensed in and holding a certificate of authority to 

transact surety business in the State of Arizona issued by the Director of the Department of Insurance 

pursuant to Title 20, Chapter 2, Article 1, (hereinafter “Surety”), as Surety are held and firmly bound unto 

Gilbert, County of Maricopa, State of Arizona in the amount of ____________________________________ 

Dollars ($______________), for the payment of which the Principal and Surety bind themselves, and their 

heirs, administrators, executors, successors and assigns, jointly and severally, firmly by these presents. 
 

  WHEREAS, the Principal has entered into a certain written CONTRACT with Gilbert, 

entitled ______________________________________________________.  
 

  NOW THEREFORE, THE CONDITION OF THIS OBLIGATION IS SUCH, that if the 

Principal promptly pays all monies due to all persons supplying labor or MATERIALS to the Principal or the 

Principal’s SUBCONTRACTORS in the prosecution of the WORK provided for in the CONTRACT, this 

obligation is void. Otherwise it remains in full force and effect. 
 

  PROVIDED, HOWEVER, that this Bond is executed pursuant to the provisions of Title 34, 

Chapter 2, Article 2, Arizona Revised Statutes, and all liabilities on this Bond shall be determined in 

accordance with the provisions, conditions and limitations of Title 34, Chapter 2, Article 2, Arizona Revised 

Statutes, to the extent as if it were copied at length in this Agreement. 
 

  The prevailing party in a suit on this Bond shall recover as part of the judgment reasonable 

attorney fees that may be fixed by a judge of the court. 
 

  This Bond shall not be executed by an individual surety or sureties, even if the requirements 

of A.R.S. Section 7-101 are satisfied. 

 

  Witness our hands this _____ day of _________________, 20___. 

 

___________________________________ 

PRINCIPAL    SEAL 

By ________________________________ 

       Address of Surety: 

 

___________________________________  ___________________________________ 

SURETY    SEAL  

By ________________________________  ___________________________________ 

 

 

       Address of Agent: 

___________________________________  ___________________________________ 

AGENT OF RECORD      

By ________________________________  ___________________________________ 

*Attach Power of Attorney 
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Council Communication

TO: Honorable Mayor and Councilmembers

FROM: Ryan Blair, Project Manager, 480-503-6906

MEETING DATE: June 25, 2015

SUBJECT: Approval of Job Order Contract Task Order 43 with CS Construction for 
the ST148 Project

STRATEGIC INITIATIVE: Infrastructure

This project improves the Streetlight System and safety of the traveling public and 
Gilbert's citizens

RECOMMENDED MOTION

A motion to approve Job Order Contract (JOC) - Task Order No. 43 with CS Construction, Inc. 
for the Neighborhood Streetlight Rehabilitation Project, CIP No. ST148, contract no. 2013-7003-
0180, in an amount not to exceed $996,264.25 and authorize the mayor to execute the required 
documents.

BACKGROUND/DISCUSSION

This project is included in the FY 2016-25 Capital Improvement Plan (CIP) and provides for the 
removal and replacement of deteriorating streetlight poles with the Town’s current streetlight 
standard. The scope related to this Task Order No. 43, the 4th Task Order to be recommended for 
approval under CIP Project ST148, includes the following:

 Collector streets: remove and replace 227 collector and residential streetlight poles at 
various locations in Val Vista Lakes Subdivision. 

The overall scope of ST148 included removing and replacing approximately 700 aging 
streetlights in the Islands subdivision, as well as the arterial streetlights where cracks were 
identified. In May 2013, staff conducted a Request for Qualifications (RFQ) for a JOC on this 
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project.  Upon review of the RFQs and the Technical Submittal, CS Construction was selected as 
the most qualified and competitive bidder for this project.

On August 1st, 2013, Council approved a Master JOC with CS Construction, Inc. (CS).  This 
JOC authorizes staff to execute individual Task Orders pursuant to the scope of services and unit 
prices set forth in the Master JOC Contract.  

This Task Order encompasses work in the Val Vista Lakes Subdivision.  Val Vista Lakes 
subdivision has been ranked No. 2 for deteriorated poles falling over.  This will be the second 
task order issued for Val Vista Lakes.

The Contract was reviewed for form by Susan Goodwin, Special Counsel. 

FINANCIAL IMPACT

This project is included in the FY 2016-25 CIP as Project No. ST148 and is funded through the 
Streets Fund. The proposed Task Order No. 43 is for $996,264.25.  The total FY16 construction 
services budget for this project is $1,005,000.

Summary of Contract Activity
JOC – Task Order No. 43 $996,264.25 06/25/15Approval Pending

Project Accounting Codes: ST148-7540-8103

The financial impact was reviewed by Cris Parisot, Management and Budget Analyst

STAFF RECOMMENDATION

Staff has reviewed the cost associated with this work and finds that it meets Gilbert’s 
expectations for the services, and recommends approval of the JOC – Task Order No. 43 
services.
 Respectfully submitted,

Ryan Blair
Project Manager
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Approved By Approval Date

Eliana Hayes 6/10/2015 1:24 PM
Kenneth Morgan 6/11/2015 9:17 AM
Jack Vincent 6/15/2015 11:31 AM
Cris Parisot 6/15/2015 9:01 AM
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Council Communication

TO: Honorable Mayor and Councilmembers

FROM: Ryan Blair, Project Manager, 480-503-6906

MEETING DATE: June 25, 2015

SUBJECT: Approval of Job Order Contract (JOC) Task Order No. 40 with CS 
Construction for CIP No. TS176 Traffic Signal

STRATEGIC INITIATIVE: Infrastructure

This project supports Gilbert's strategic initiative for Infrastructure as it improves the 
traffic signal system to meet the needs of Gilbert's citizens.

RECOMMENDED MOTION

 A motion to approve the Job Order Contract (JOC) - Task Order No. 40 with CS 
Construction, Inc. for the Traffic Signal at Seville Boulevard and Higley Road, CIP No. 
TS176, Contract No. 2014-7008-0240, in an amount not to exceed $208,311.10 and; 

 Authorize a FY 2016 CIP contingency transfer in the amount of $30,000, with the use of 
the Signal SDF Fund as the designated revenue source, and authorize the mayor to 
execute the required documents.

BACKGROUND/DISCUSSION

This project is included in the FY 2015-19 Capital Improvement Plan (CIP) and provides for the 
design and installation of the traffic signal at Seville Boulevard and Higley Road. 

Upon review of the level of scope associated with this type of infrastructure replacement, it was 
determined that Job Order Contracting (JOC) delivery method will be utilized for this project. 
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At the August 1st, 2013 Council meeting, the Master Job Order Contract with CS Construction 
was approved, which authorizes staff to execute individual Task Orders pursuant to the scope of 
services and unit prices set forth in the master contract.

The scope for this JOC Task Order No.40 includes a complete traffic signal installation at the 
intersection of Seville Boulevard and Higley Road and a left turn lane off of Seville Boulevard.  
During the pre-scoping with the Traffic Engineer it was determined that a left turn lane would be 
needed off of Seville Boulevard to help with the traffic flow of this intersection which was not 
captured in the original budget of this project.  For this reason, we are asking for contingency 
funds to cover the cost of the left turn lane.

The Contract was reviewed for form by Susan Goodwin, Special Counsel. 

FINANCIAL IMPACT

This project is included in the FY 2015-19 CIP as Project No. TS176 and is funded through 
Signal SDF Funds.  The proposed Task Order No. 40 in the amount of $208,311.10 is not within 
the remaining FY15 construction project budget. Approval of this contract requires an FY 2016 
CIP Contingency Transfer in the amount of $30,000 and the use of the Signal SDF Fund as the 
designated revenue source.

Project Accounting Codes: TS176-7540-8152 130201.70080176.6403

The financial impact was reviewed by Cris Parisot, Management and Budget Analyst

STAFF RECOMMENDATION

Staff has reviewed the cost associated with this work and finds that they meet Gilbert’s 
expectations for the services, and recommends approval of the Job Order Contracting – Task 
Order No. 40 services.

Respectfully submitted,

Ryan Blair
Project Manager
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Approved By Approval Date

Eliana Hayes 6/10/2015 4:46 PM
Kenneth Morgan 6/11/2015 9:19 AM
Jack Vincent 6/15/2015 11:30 AM
Cris Parisot 6/15/2015 9:41 AM
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Council Communication

TO: Honorable Mayor and Councilmembers

FROM: Brian Border, P.E., Project Coordinator, 480-503-6937

MEETING DATE: June 25, 2015

SUBJECT: Report on Notices (Objections), and Authorize Execution of Contracts for 
FY2016 Improvements in Parkway Improvement District Nos. 07-03, 07-
04, 07-09 & 07-11, and award contract Nos. 2015-8003-0673, 2015-8003-
0674, 2015-8003-0675 and 2015-8003-0676.

STRATEGIC INITIATIVE: Community Livability

These projects support Gilbert's Community Livability as they provide aesthetic 
amenities to the PKID neighborhoods and surrounding areas.

RECOMMENDED MOTION

A motion to find that no written notices objecting to the acts or proceedings were filed with the 
Town pursuant to A.R.S. § 48-584 (E) within 15 days of the publication of the notice of award of 
the contracts for FY16 improvements in Parkway Improvement District Nos. 07-03, 07-04, 07-
09 and 07-11, and award Contract Nos. 2015-8003-0673, 2015-8003-0674, 2015-8003-0675 and 
2015-8003-0676.

BACKGROUND/DISCUSSION

Gilbert formed eleven (11) Parkway Improvement Districts (PKIDs) for purposes of installing 
new irrigation systems, landscaping, and making other improvements to the retention basin/park 
areas in residential neighborhoods.  Gilbert Town Council has previously approved plans for 
improvements.  The Improvements are intended to be made in phases over the next few years.  
The Landscape Architect retained by Gilbert, DM Designs, LLC prepared new plans and 
specifications for the FY2016 work which divides the work into four (4) separate bid packages to 
provide maximum flexibility to award the scope of work.

The lowest responsive and responsible bidders are as follows:  

PK NO. 07-03 Somerset Contracting, LLC $ 202,127.82 (Total Bid)
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PK NO. 07-04 Somerset Contracting, LLC $   42,023.80
PK NO. 07-09 Somerset Contracting, LLC $   31,281.32
PK NO. 07-11 Somerset Contracting, LLC $   15,435.60

As required by statute, a Notice of Award of Contracts was published twice on May 21 and May 
28, 2015 as follows:

“At any time within fifteen (15) days from the first publication any person having an interest in a 
lot liable to assessment, claiming that any of the acts or proceedings were irregular, illegal or 
faulty, may have filed with the Town Clerk a written notice specifying in what respects the acts 
and proceedings were irregular, illegal or faulty.  A.R.S. § 48-584.E.  If the Town Council finds 
any objection well taken, it may abandon the proceedings, or correct or modify any portion 
thereof, and proceed as in the first instance.”

The deadline for filing any notices (objections) with the Town Clerk was June 5, 2015 by 6:00 
p.m.  The following is a report on the Notices (objections) for each District:  

 No Notices (objections) were received as of June 5, 2015 by 6:00 p.m.  

The Contracts were reviewed for form by Special Counsel Susan Goodwin.   

FINANCIAL IMPACT

Each neighborhood determined the amount they wanted to allocate towards FY2016 
improvements during the budget process in the winter of 2014-2015.  The cost of these 
improvements is assessed in the home owner’s property tax bill.

The following table shows the budget for each District compared to the low bid amount.  Please 
see attached bid minutes for the complete bid results.

PKID NAME CONTRACT # BUDGET BID
07-03 Park Village 2015-8003-0673 $207,000 $202,127.82
07-04 Spring Meadows 2015-8003-0674 $47,500 $42,023.80
07-09 Morning Ridge 2015-8003-0675 $36,000 $31,281.32
07-11 Cassia Place 2015-8003-0676 $19,000   $15,435.60

Project Accounting Codes: PKID 07-03 Project Acct Code: pk703-0054-0227
PKID 07-04 Project Acct Code: pk704-0054-0227
PKID 07-09 Project Acct Code: pk709-0054-0227
PKID 07-11 Project Acct Code: pk711-0054-0227

The financial impact was reviewed by Laura Lorenzen, Management and Budget Analyst. 

STAFF RECOMMENDATION

Staff recommends Mayor and Council find that no written Notices were received, and authorize 
execution of the Contracts for FY2016 Improvements in Parkways Improvement Districts, as 
previously awarded.

Respectfully submitted,
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Brian Border, P.E.
Project Coordinator

Attachments and Enclosures: None
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Approved By Approval Date

Eliana Hayes 6/10/2015 1:58 PM
Kenneth Morgan 6/11/2015 9:11 AM
Laura Lorenzen 6/15/2015 10:27 AM
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CONSTRUCTION SERVICES CONTRACT 

FY16 PKID Park Village 
 

 
Project:  Park Village FY16 Landscape Improvements 
Contract No.: 2015-8003-0673 
Date:  March 31, 2015 
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Project Name: Park Village FY16 Landscape  Improvements 
Contract No: 2015-8003-0673 

 
 

 

 
Form No. CIP2.3 1 
Construction Contract for DBB Project 
Revised  August 24, 2013 
 

CONSTRUCTION SERVICES CONTRACT 
FOR DESIGN-BID-BUILD (DBB) PROJECT 

 
THIS CONTRACT, made and entered into this _____ day of ______________, 20_____, by and 
between the Town of Gilbert, Arizona, a municipal corporation organized and existing under and by 
virtue of the laws of the State of Arizona, hereinafter designated "GILBERT" and Somerset 
Contracting, a limited liability corporation, hereinafter designated the "CONTRACTOR." 
 
GILBERT and CONTRACTOR, in consideration of the mutual covenants hereinafter set forth, agree 
as follows: 
 
1.0 CONSTRUCTION SERVICES 
 
1.1 CONTRACTOR shall complete all work as specified or indicated in the Contract Documents.  

The work is known as and is hereinafter referred to as the Park Village FY 16 Landscape 
Improvements Project and is generally described as follows:  Landscape planting and irrigation 
improvements in the Emerald Bay Drive basin in accordance with the Contract Documents.  
The full scope of work is described in detail in the Contract Documents. 

 
1.2 CONTRACTOR shall complete, provide and perform, or cause to be performed, all work in a 

proper and workmanlike manner, with appropriate consideration for public safety and 
convenience, consistent with the highest standards of professional and construction practices 
and in full compliance with, and as required by or pursuant to, this Contract, and with the 
greatest economy, efficiency, and expediency consistent therewith all as more particularly 
described in the Contract Documents. 

 
2.0 CONTRACT TIME 
 
2.1 CONTRACTOR shall submit to GILBERT, on or before the effective date of this Contract, a 

Critical Path Method (CPM) Construction Progress Schedule in Primavera compatible format, 
resource and cost loaded, indicating the times for starting and completing the various stages of 
the Work, including any Milestones specified in this Contract and as more fully described in the 
General Conditions and other Contract Documents.  Revisions/updates to the CPM schedule 
shall be submitted to accurately reflect plans for completion of the work, but no less frequently 
than monthly. 

 
2.2 Time is of the Essence.  All of the time limits for Milestones, if any, for Substantial Completion 

and for Final Completion and readiness for final payments as stated in the Contract Documents, 
are of the essence for the Contract. 

 
2.3 The Work shall be substantially complete within 50 working days after the date when the 

Contract Times commence to run as provided in the Notice to Proceed, and all Work shall be 
finally completed and ready for final payment in accordance with the Notice to Proceed within 
60 working days after the date when the Contract Times commences to run. 
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Project Name: Park Village FY16 Landscape  Improvements 
Contract No: 2015-8003-0673 

 
 

 

 
Form No. CIP2.3 2 
Construction Contract for DBB Project 
Revised  August 24, 2013 
 

 
2.4 Failure of CONTRACTOR to perform any covenant or condition contained in the Contract 

Documents within the time periods specified herein, shall constitute a material breach of this 
Contract entitling GILBERT to terminate the Contract unless CONTRACTOR applies for and 
receives an extension of time, in accordance with the procedures set forth in the Contract 
Documents. 

 
2.5 Failure of GILBERT to insist upon the performance of any covenant or condition within the 

time periods specified herein, shall not constitute a waiver of CONTRACTOR’S duty to 
perform every other covenant or condition within the designated periods, unless a specific 
waiver is granted in writing for each such covenant or condition. 

 
2.6 GILBERT’s agreement to waive a specific time provision or to extend the time for performance 

shall not constitute a waiver of any other time provisions contained in the Contract Documents. 
 Failure of CONTRACTOR to complete performance promptly within the additional time 
authorized in the waiver or extension of time agreement shall constitute a material breach of 
this Contract entitling GILBERT to all the remedies set forth herein or provided by law. 

 
3.0 LIQUIDATED AND SPECIAL DAMAGES 
 
3.1 It is hereby agreed that the amounts per day set forth herein in paragraph 3.1.1 are reasonable 

estimates of such liquidated damages and that said amounts do in fact bear a reasonable 
relationship to the damage that would be sustained by GILBERT, and CONTRACTOR agrees 
to pay such liquidated damages as herein provided. 

 
3.1.1 GILBERT and CONTRACTOR recognize that time is of the essence for this Contract 

and that GILBERT will suffer financial loss, in addition to and apart from the costs 
described in Paragraph 3.2, if the Work and/or portions of the Work are not performed 
and completed within the times specified, plus any extensions thereof allowed in 
accordance within the Contract Documents.  GILBERT and CONTRACTOR also 
recognize the delays, expense, and difficulties involved in proving, through legal or 
arbitration proceedings, the actual loss suffered by GILBERT if the Work or portion of 
the Work is not completed on time.  Accordingly, instead of requiring any such proof, 
GILBERT and CONTRACTOR agree that as liquidated damages for delay (but not as a 
penalty) CONTRACTOR shall pay GILBERT liquidated damages per MAG Section 
108.9 for each working day that expires after the time specified for substantial 
completion, until the Work is substantially complete.  After Substantial Completion, if 
CONTRACTOR shall neglect, refuse or fail to complete the remaining Work within the 
Contract Time or any proper extension thereof granted by GILBERT, CONTRACTOR 
shall pay GILBERT liquidated damages per MAG Section 108.9 for each working day 
that expires after the time specified for Final Completion and readiness for final 
payment. 
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3.2 Special Damages:  In addition to the amounts provided for liquidated damages, 
CONTRACTOR shall pay GILBERT the actual costs reasonably incurred by GILBERT for 
GILBERT’s PM/CM, if applicable, the Project Engineer and for engineering and inspection 
forces employed on the Work for each working day that expires after the time specified for 
Final Completion, including any extensions thereof made in accordance with the Contract 
Documents, until the Work is finally complete.  The rate for inspection services for this contract 
is $150.00 per hour.  The rate for the work by the Project Engineer for this Contract is $ 150.00 
per hour.  The rate for work by GILBERT PM/CM, if applicable, is $ 150.00 per hour.   Each of 
these hourly rates is calculated at time and one half for work required to be performed during 
other than normal business hours. 

 
3.3 GILBERT may withhold and deduct from any payment due to CONTRACTOR the amount of 

liquidated damages, special damages, and other costs, such as CONTRACTOR’S failed testing 
costs or damages to other GILBERT property, from any moneys due CONTRACTOR under the 
Contract. 

 
4.0 CONTRACT PRICE 
 

GILBERT shall pay CONTRACTOR for completion of the Work in accordance with the 
Contract Documents, an amount in current funds not to exceed the sum of two hundred and two 
thousand one hundred twenty seven dollars and eighty two cents ($202,127.82) as more 
specifically set forth in CONTRACTOR’S bid, and any additional amounts agreed to pursuant 
to valid CHANGE ORDER, approved by GILBERT. 

 
5.0 CONTRACT DOCUMENTS 
 

The following documents are pertinent to the Project: 
 
5.1 This Contract (pages 1 to 7, inclusive). 
 
5.2 Addenda consisting of Numbers N/A to N/A inclusive. 
 
5.3 The project Specifications dated N/A entitled N/A Project. 
 
5.4 The project Drawings comprised of a set entitled Parkway Improvement District 07-03 Park 

Village and dated 2/28/15. 
 
5.5 Performance Bond (page F-1 to F-2) and Payment Bond (page G-1 to G-2). 
 
5.6  The approved CPM Construction Schedule dated N/A. 
 
5.7 The project General Conditions (pages 1 to 102, inclusive). 
 
5.8 The project Supplementary Conditions (pages N/A to N/A) inclusive. 
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5.9 Notice to Proceed dated ___________________________. 
 
5.10 CONTRACTOR’S List of Subcontractors (pages A-6 to A-7) inclusive. 
 
5.11 CONTRACTOR’S Schedule of Manufacturers and Suppliers of Major Equipment and Material  

Items (page A-6). 
 
5.12 The following which may be delivered or issued after the Effective Date of this Contract and 

are not attached hereto: 
 

A. Written Attachments 
 B. Work Change Directives 
 C. Change Order(s) 
 
6.0 MISCELLANEOUS 
 
6.1 This Agreement shall inure to the benefit of, and shall be binding upon GILBERT and 

CONTRACTOR and their respective successors and assigns. 
 
6.2 This Agreement may not be amended or any of its terms modified without the written consent 

of GILBERT and CONTRACTOR. 
 
6.3 This Agreement may be executed in several counterparts, each of which shall be an original and 

all of which shall constitute but one and the same instrument. 
 
6.4 This Agreement shall be governed by and construed in accordance with the laws of the State of 

Arizona. 
 
6.5 CONTRACTOR agrees he is an independent contractor and not an agent or employee of 

GILBERT.  CONTRACTOR shall supervise and direct the WORK to be done, using his best 
skill and attention.  CONTRACTOR shall be solely responsible for all construction means, 
methods, techniques, sequences, procedures and for coordinating all portions of the WORK, 
required by the CONTRACT DOCUMENTS.  CONTRACTOR shall be responsible to 
GILBERT for the acts and omissions of his employees, SUBCONTRACTORS and their agents 
and employees, and other persons performing any of the WORK under any CONTRACT 
DOCUMENTS. 

 
6.6 Should litigation be necessary to enforce any term or provision of this CONTRACT, or to 

collect any damages claimed or portion of the amount payable under this CONTRACT, then all 
litigation and collection expenses, witness fees, court costs, and attorney's fees shall be paid to 
the prevailing party.  Nothing herein shall preclude non-binding arbitration if they so elect in 
the event of a dispute hereunder. 
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6.7 Under Section 38-511, Arizona Revised Statutes, as amended, GILBERT may cancel any 
CONTRACT it is a party to within three years after its execution and without penalty or further 
obligation, if any person significantly involved in initiating, negotiating, securing, drafting or 
creating the CONTRACT on behalf of GILBERT is, at any time while the CONTRACT or any 
extension thereof is in effect, an employee or agent of any other party to the CONTRACT in 
any capacity or a consultant to any other party to the CONTRACT with respect to the subject 
matter of the CONTRACT.  In the event GILBERT elects to exercise its rights under Section 
38-511, Arizona Revised Statutes, as amended, GILBERT agrees to immediately give notice 
thereof to CONTRACTOR. 

 
6.8 All notices and demands required or permitted by this CONTRACT shall be in writing and 

shall be deemed to have been given or properly served when (1) sent by Certified Mail (postage 
fully prepaid) to the respective address below or to such other address as may be furnished by 
either party pursuant to this Section; (2) delivered personally to the authorized representative of 
the parties to this CONTRACT; or (3) if given by telefacsimile, when addressed and 
transmitted to the respective telefacsimile number as specified below or to such other address or 
telefacsimile number as may be furnished by either party to the other pursuant to this Section, 
and the appropriate confirmation of transmittal is received.  Any party giving notice or demand 
by telefacsimile immediately shall send the other party a copy of such notice or demand by 
Certified Mail (postage fully prepaid) to the respective address below or to such other address 
as may be furnished by either party pursuant to this Section. 

 
 GILBERT:      CONTRACTOR: 
  
 Kenneth Morgan, P.E.     Michael Ricci 
 Public Works Director/Interim Town Engineer Project Manager    
 Town of Gilbert     Somerset Contracting 
 50 East Civic Center Drive    19051 South Arizona Avenue 
 Gilbert, Arizona  85296    Chandler, Arizona 85286 
 
6.9 No amendment or waiver of any provision of these CONTRACT DOCUMENTS nor consent to 

any departure by GILBERT shall be effective unless the same shall be in writing and signed by 
GILBERT.  Such waiver or consent shall be effective only in the specific instance and for the 
specific purpose for which given. 

 
6.10 No waiver by GILBERT of any default or breach by CONTRACTOR shall be deemed to be or 

constitute a waiver of any other or subsequent default or breach.  GILBERT specifically 
reserves and shall have all rights and remedies available to it under the provisions of the 
CONTRACT DOCUMENTS. 

 
6.11 Immigration Law Compliance Warranty: 

 
6.11.1    As required by A.R.S. § 41-4401, Contractor hereby warrants its compliance with all 

federal immigration laws and regulations that relate to its employees and A.R.S. § 23-

10 of 444



Project Name: Park Village FY16 Landscape  Improvements 
Contract No: 2015-8003-0673 

 
 

 

 
Form No. CIP2.3 6 
Construction Contract for DBB Project 
Revised  August 24, 2013 
 

214(A). Contractor further warrants that after hiring an employee, Contractor verifies 
the employment eligibility of the employee through the E-Verify program.  

6.11.2 If Contractor uses any subcontractors in performance of the Work, subcontractors 
shall warrant their compliance with all federal immigration laws and regulations that 
relate to its employees and A.R.S. § 23-214(A), and subcontractors shall further 
warrant that after hiring an employee, such subcontractor verifies the employment 
eligibility of the employee through the E-Verify program. 

6.11.3 A breach of this warranty shall be deemed a material breach of the Contract that is 
subject to penalties up to and including termination of the Contract.  Contractor is 
subject to a penalty of $100 per day for the first violation, $500 per day for the second 
violation, and $1,000 per day for the third violation.  Gilbert at its option may 
terminate the Contract after the third violation.  Contractor shall not be deemed in 
material breach of this Contract if the Contractor and/or subcontractors establish 
compliance with the employment verification provisions of Sections 274A and 274B 
of the federal Immigration and Nationality Act and the E-Verify requirements 
contained in A.R.S. § 23-214(A).   

6.11.4 Gilbert retains the legal right to inspect the papers of any Contractor or subcontractor 
employee who works on the Contract to ensure that the Contractor or subcontractor is 
complying with the warranty.   Any inspection will be conducted after reasonable 
notice and at reasonable times.    

6.11.5 If state law is amended, the parties may modify this paragraph consistent with state 
law. 

 
6.12 Equal Treatment of Workers:  CONTRACTOR shall keep fully informed of all federal and 

state laws, county and local ordinances, regulations, codes and all orders and decrees of bodies 
or tribunals having any jurisdiction or authority, which in any way affect the conduct of the 
WORK.  CONTRACTOR shall at all times observe and comply with all such laws, ordinances, 
regulations, codes, orders and decrees; this includes, but is not limited to laws and regulations 
ensuring equal treatment for all employees and against unfair employment practices, including 
the Occupational Safety and Health Administration (“OSHA”) and the Fair Labor Standards 
Act (“FLSA”).  CONTRACTOR shall protect and indemnify GILBERT and its representatives 
against any claim or liability arising form or based on the violation of such, whether by 
CONTRACTOR or its employees. 
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IN WITNESS WHEREOF, the parties hereto have executed this Contract on the day and year first 
written above. 
 
 TOWN OF GILBERT 
 
 By: _________________________________ 
  John W. Lewis 
                Mayor 
ATTEST: 
 
______________________________ 
Catherine A. Templeton, CMC 
Town Clerk 
 
APPROVED AS TO FORM: 
 
_______________________________ 
Susan Goodwin 
Curtis, Goodwin, Sullivan, Udall & Schwab, PLC 
Special Counsel 

      
CONTRACTOR 

    
 _________________________________ 

 By:______________________________ 

 Title:_____________________________ 
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PART I 
 

 GENERAL CONDITIONS 
 

INFORMATION FOR BIDDERS AND BIDDING REQUIREMENTS 
 
1.1 ELIGIBILITY AND PREFERENCE 
 
 Contracting with CONTRACTORS and SUBCONTRACTORS under the CONTRACT 

DOCUMENTS shall be governed by the provisions of Title 34 of the Arizona Revised Statutes, 
as amended. 

 
1.1.2 Eligibility of CONTRACTOR  
 

1.1.2.1 The BIDDER must have a minimum of five (5) years’ experience in similar 
projects.  A “similar project” is one that is similar in both nature and scope to this 
PROJECT.  At least two (2) of the BIDDER’S Key Personnel must have a 
minimum of three (3) years’ experience in similar projects.  The BIDDER must 
demonstrate successful completion of at least two (2) similar projects, one of which 
must have a dollar value of at least seventy-five percent (75%) of the  total bid for 
this PROJECT as set forth in the Bid Schedule, both within the past five (5) years.  
Total bid price does not include any GILBERT allowances identified.   The 
BIDDER must demonstrate that it has an experienced employee who will serve as 
the scheduler, who is dedicated to this PROJECT, and who has successfully 
employed scheduling techniques appropriate for this PROJECT.  “Key Personnel” 
is defined as individuals who will be directly assigned to this PROJECT and 
includes, but is not limited to, the owner, the Principals of the BIDDER, the Project 
Manager, the Project Superintendent, the scheduler, the BIDDER’S construction 
engineer, and supervisory personnel such as the foremen who will be directly 
assigned to this PROJECT.  Resumes of Key Personnel shall be submitted upon 
request by GILBERT.  “Successful completion” means completion of a project 
within the established schedule and budget.  

1.1.2.2 If requested by GILBERT, the three apparent lowest BIDDERS shall submit the 
following documentation for GILBERT’S review and GILBERT may base its 
award of a CONTRACT on the information submitted: 

 
A.   Evidence of loss history and underwriting criteria 

B.   BIDDER’S safety program, including Experience Modifier (EMR) 

C.   List of SUBCONTRACTORS 

D.   CPA certified audits for the past three fiscal years of operations 

E.   List of references 

F.   Similar documents deemed necessary by GILBERT 
 

The documents shall be submitted to GILBERT no later than 72 hours 
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following the request of GILBERT. 

1.1.2.3   GILBERT may also conduct any investigation it deems necessary to determine the 
BIDDER’S ability to perform the WORK required by the CONTRACT 
DOCUMENTS.  The purpose for requiring these documents is to assist GILBERT 
in evaluating the ability of a potential CONTRACTOR to perform the WORK in 
accordance with the CONTRACT DOCUMENTS in a safe manner. 

1.1.2.4 References provided by CONTRACTOR are an integral part of BIDDER’S 
qualifications.  References must be accurate.  BIDDER authorizes GILBERT’S 
representative to verify any and all information from references contained herein 
and hereby releases all those concerned providing information as a reference from 
any liability in connection with any information they give. 

 
1.2 PRE-BID CONFERENCE 
  
 A pre-bid conference will be held on April 13, 2015 at 4:00 p.m. in Room 300, Gilbert 

Municipal Center, 50 East Civic Center Drive, Gilbert, Arizona 85296.  It is highly 
recommended that BIDDERS, CONTRACTORS, and other interested parties attend this 
conference that will be conducted by GILBERT to answer questions.  BIDDER responsibility 
issues will be discussed, along with PROJECT requirements. 

 
1.3 SUBMITTING BIDS 
 
 Bids to receive consideration shall be made in accordance with the following instructions: 
 
1.3.1 Before submitting a bid, BIDDERS shall carefully examine the PLANS, read the 

SPECIFICATIONS and all other CONTRACT DOCUMENTS, visit the site of the WORK, 
fully inform themselves as to all existing conditions and limitations, and shall include sums in 
the bid covering the cost of each item included in the CONTRACT. 

 
1.3.2 BIDDER shall include in the CONTRACT SUM all applicable taxes, permit fees and other 

costs to BIDDER. 
 
1.3.3 BIDDER shall include in the total bid price all CONTRACTOR’s allowances stated in the BID 

SCHEDULE of the CONTRACT DOCUMENTS.   
 
 Any required allowances are set forth in the BID SCHEDULE.  Unless otherwise provided in 

the CONTRACT DOCUMENTS: 
 

1.3.3.1 Allowances shall cover the cost to the CONTRACTOR  (less any applicable trade 
discount) of the MATERIALS including equipment required by the allowance, 
delivered at the site, and all applicable taxes, overhead, profit handling and other 
General Condition costs, unless Bid Unit Rates are available in the Bid Schedule.  
Unit Bid Rates from the Bid Schedule shall be used to determine the cost of a 
change to be paid from an Allowance, when applicable. 

1.3.3.2 Any remaining Allowance Amount shall be returned to GILBERT at the end of the 
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project by deductive change order. 

1.3.3.3 Whenever the cost is more or less than the allowance, the CONTRACT PRICE 
shall be adjusted accordingly by CHANGE ORDER, the amount of which will 
recognize changes, if any, overhead, profit and other expenses. 

 
1.3.4 Lump Sum and Unit Prices bid shall include overhead, profit, taxes, handling and other General 

Condition costs. 
 
1.3.5 No bid will be considered unless it is made upon the bid forms contained in the book of 

CONTRACT DOCUMENTS.  No bid shall be considered which is deemed as an irregular bid 
or which fails to conform in all material respects to the PLANS, SPECIFICATIONS and 
CONTRACT DOCUMENTS.  Bids may be deemed irregular and may be considered non-
responsive for any of the following reasons: 

 
1.3.5.1 If the bid is on a form other than that furnished by GILBERT or if the form is 

altered. 

1.3.5.2 If the BIDDER does not supply, or has improper or inadequate state contractor’s 
license(s), to perform the WORK. 

1.3.5.3 If there are unauthorized additions, statements, interlineations, alterations, 
conditional or alternate bids or other irregularities of any kind. 

1.3.5.4 If the BIDDER adds any provisions reserving the right to accept or reject an 
AWARD or to enter into a CONTRACT pursuant to an AWARD. 

1.3.5.5 If the BIDDER fails to submit any document listed in Section 1.3.1.10 or, when 
requested, the BIDDER fails to submit any documents or information pursuant to 
Sections 1.1.2 and 1.1.2.2. 

1.3.5.6 If numbers are not stated both in writing and in figures where so required.  In case 
of a difference in written words and figures in a bid, the amount stated in written 
words shall govern unless obviously in error. 

1.3.5.7 If the bid contains a summary or restatement of the WORK to be done. 
 

1.3.6 No oral or telephonic bids will be considered. 
 
1.3.7 Bids shall be delivered to the office of Town Clerk, 50 East Civic Center Drive, Gilbert, 

Arizona on or before the day and hour set for the opening of bids in the Notice and Call for 
Bids as published.  Bids shall be submitted in a sealed envelope, which shall be marked as 
indicated in the Notice and Call for Bids.  It is the sole responsibility of the BIDDER to see that 
his bid is received in proper time. Any bids received after the scheduled closing time for receipt 
of bids will be returned to the BIDDER unopened. 

 
1.3.8 Each and every provision of law and clause required by law to be inserted in the CONTRACT 

shall be deemed to be inserted so that the CONTRACT shall be read and enforced as though it 
were included therein. 

 
1.3.9 BIDDERS shall familiarize themselves with the provisions of the laws, codes and regulations 
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of the State of Arizona, Maricopa County, local agencies and municipalities that have 
jurisdiction at the location of the SITE.  CONTRACTORS shall comply with, and require all 
SUBCONTRACTORS to comply with, all state and local contractor’s license laws. 

 

1.3.10  BID SUBMITTAL:  The following documents shall be submitted with the bid: 
 

A.   Completed and signed Bid Forms 

B.   Bid Bond 

C.   No Collusion Affidavit 

D. Authorized Signature Form 

E.   Bidder’s Questionnaire 

F.   Copy(s) of Bidder’s State of Arizona Contractor’s License(s).  
 
1.3.11 Bids must remain valid for 120 days following bid opening. 
 
1.4 BID SECURITY 
 
 Each bid shall be accompanied by a certified check, cashier's check or bid bond from a surety 

company holding a certificate of authority to transact surety business in the State of Arizona 
issued by the Director of the Department of Insurance pursuant to Title 20, Chapter 2, Article 1 
of the Arizona Revised Statutes, and any amendments thereto.  The bonds shall be made 
payable and acceptable to GILBERT.  The bid bond shall be for an amount equal to at least ten 
percent (10%) of the bid, payable without condition to GILBERT as a guarantee that the 
BIDDER, if awarded the CONTRACT, will promptly execute such CONTRACT in accordance 
with the bid and in manner and form required by these CONTRACT DOCUMENTS and will 
furnish good and sufficient bond for the faithful performance of the same.  The surety bond 
shall not be executed by an individual surety or sureties.  The check or bid bond of the 
successful BIDDER will be retained until the CONTRACT is signed and satisfactory bonds and 
certificates of insurance furnished, or other disposition made thereof.  The check or bid bond of 
the BIDDERS whose proposal are not accepted by the Town of Gilbert Council will be returned 
promptly. 

 

1.5 SPECIAL NOTICE 
 
 BIDDERS are required to inform themselves fully of the conditions relating to construction and 

labor under which the WORK will be or is now being performed.   
 
1.6 WITHDRAWAL OF BID 
 
 Any BIDDER may withdraw or revise his bid by telegraphic or written request (but not 

electronic mail), at any time prior to the expiration of the time for the opening of bids as set 
forth in the Notice and Call for Bids.  Any withdrawal or revision must be done on a copy of 
the bid form and must be signed by the person indicated on the Authorized Signature Form. 

 
1.7 INTERPRETATION OF PLANS AND DOCUMENTS 

21 of 444



Project Name: Park Village FY16 Landscape  Improvements 
Contract No.: 2015-8003-0673 

 
 

 
Form No. CIP2.4.1 5 
Construction General Conditions without CM for DBB Projects 
Revised March 27, 2015 

 
1.7.1 If any person contemplating submitting a bid for the proposed WORK is in doubt as to the true 

meaning of any part of the PLANS, SPECIFICATIONS or other CONTRACT DOCUMENTS, 
or finds discrepancies in or omissions from the PLANS or SPECIFICATIONS, he may submit 
to Brian Border via email (Brian.Border@gilbertaz.gov) a written request for an interpretation 
or correction thereof.  The request must be made via email and delivered to Brian Border by 
6:00 pm on April 15, 2015.  Any interpretation or correction of the CONTRACT 
DOCUMENTS will be made only by ADDENDUM.  A copy of such ADDENDUM will be 
posted on the Town of Gilbert website.  CONTRACTOR is responsible for acknowledging all 
ADDENDA in his bid. GILBERT will not be responsible for any other explanations or 
interpretations of the CONTRACT DOCUMENTS. 

 
1.7.2 Should conflicts occur in or between Drawings and SPECIFICATIONS, CONTRACTOR is 

deemed to have estimated the more expensive of the two unless he has asked for and obtained a 
written decision as required in Section 1.7.1 before submission of his bid as to which method or 
MATERIALS will be required. 

 
1.8 SUBSTITUTION OF MATERIAL OR EQUIPMENT 
 
1.8.1 Where an item or MATERIAL is specified by a trade or manufacturer's name, it is done for the 

purpose of establishing a basis of quality, and not for the purpose of limiting competition.  
ENGINEER’S intent is to consider alternative products which have the desired essential 
characteristics.  ENGINEER will consider any such product offered.  Requests for approval of 
alternative products shall be made through BIDDERS bidding as prime contractors.  No 
approvals for substitutions will be granted directly to suppliers, distributors, or subcontractors.  
Pursuant to A.R.S. § 34-104-C, the following procedures will be used: 

 
1.8.1.2 BIDDERS desiring to submit alternative product proposals for prior approval of 

ENGINEER shall submit such proposals to ENGINEER at least eight (8) working 
days prior to the original deadline for receiving bids, or any published extension 
thereof.  Each such request shall include the name of the material or equipment for 
which it is to be substituted and a complete description of the proposed substitute, 
including drawings, cuts, performance and test data, and any other information 
necessary for an evaluation.  A statement setting forth any changes in other 
MATERIALS, equipment or other work that incorporation of the substitute would 
require shall be included.  ENGINEER will consider such request and either 
approve or reject all alternative product proposals submitted. 

 If, by the close of the fifth day prior to the deadline for receiving bids, ENGINEER 
has approved any alternative product proposals, the BIDDING DOCUMENTS shall 
be modified to include the alternative products.  ENGINEER shall publish the 
modification in the same manner as the original BIDDING DOCUMENTS at least 
five days prior to the deadline for receiving bids.  ENGINEER’S decision of 
approval or disapproval of a proposed substitute shall be final.  After the AWARD 
of CONTRACT, the equivalency evaluations conducted during the bidding period 
may be reviewed by appointment with ENGINEER. 
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1.8.2 Whenever an item of MATERIAL or piece of equipment is specified with at least two named 
manufactures and is followed by the words “No other manufacturers will be considered”, only 
the listed manufacturers will be considered by GILBERT and ENGINEER. 

 
1.8.3 Whenever an item of MATERIAL or piece of equipment is specified with a named 

manufacturer, an “or equal” manufacturer shall apply whether the term “or equal” is listed or 
not listed within the SPECIFICATIONS. 

 
1.9 ADDENDA 
 
 Any ADDENDA issued during the time of bidding, shall become a part of the documents used 

by the BIDDER for the preparation of his bid, shall be covered by the bid and shall be made a 
part of the CONTRACT DOCUMENTS.  It is the sole responsibility of the BIDDER to ensure 
that they have received and reviewed all ADDENDA, and that receipt of such ADDENDA is 
duly acknowledged on the Bid Form. 

 
1.10 AWARD OR REJECTION OF BIDS 
 
1.10.1 The CONTRACT will be awarded to the lowest responsible BIDDER determined from the 

Base Bid, plus any combination of Bid Alternates that GILBERT may select, which comply 
with these instructions and with the Notice and Call for Bids.  GILBERT, however, reserves the 
right to accept or reject any or all bids, to waive any informality or irregularity in the bids 
received or to withhold the AWARD for any reason GILBERT determines.  Bids will be 
received until the time and date designated in the Notice and Call for Bids.  Bids received after 
the designated time set will be returned to the BIDDERS unopened. 

1.10.2 Bids shall be opened in public and the amount of the bid read aloud.  After the bid opening, 
GILBERT shall analyze the bids and notify all BIDDERS of the name of the apparent low 
bidder or (2) if the analysis results in a recommendation to award the CONTRACT to a 
BIDDER other than the apparent low BIDDER, the BIDDER who’s recommended for award of 
the CONTRACT.  This will be done by issuing a Notice of Apparent Lowest Responsible 
Bidder.  Such notice shall be given at least four (4) days prior to the date set for the AWARD of 
the CONTRACT.   

 
1.11 BIDDERS INTERESTED IN MORE THAN ONE BID 
 
 No person, firm, or corporation shall be allowed to make, file or to be interested in more than 

one (1) bid for the same WORK unless alternate bids are called for.  A person, firm, or 
corporation who has submitted a subproposal to a BIDDER, or who quoted prices on 
MATERIALS to a BIDDER, is not thereby disqualified from submitting a subproposal or 
quoting prices to other BIDDERS, but must quote the same subproposal or price to all 
BIDDERS. 

 
 
1.12 CONTRACT AND BONDS 
 
1.12.1 The successful BIDDER shall execute and deliver a CONTRACT in the prescribed form and 
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shall furnish the required bonds within ten (10) days after issuance of a written Notice of Award 
or his BID SECURITY shall be forfeited as provided elsewhere herein. 

 
1.12.2 The successful BIDDER, simultaneously with the execution of the CONTRACT, will be 

required to furnish a PAYMENT BOND in an amount equal to one hundred percent (100%) of 
the CONTRACT SUM and a PERFORMANCE BOND in an amount equal to one hundred 
percent (100%) of the CONTRACT SUM.   

 
1.12.3 The form of CONTRACT that the successful BIDDER as CONTRACTOR will be required to 

execute and the forms of bonds which he will be required to furnish along with a form of 
insurance certificate are included in the CONTRACT DOCUMENTS.  The CONTRACT, the 
bonds and the insurance certificate will be executed in five (5) original counterparts. 

 
1.12.4 Bonding companies and insurance carriers shall be "Best Rated A" or better by the A.M. Best 

Company or comparable rating as determined at the sole discretion of GILBERT.  Each bond 
shall be executed by a surety (bonding company) duly licensed in and possessing a certificate of 
authority to transact surety business in the State of Arizona issued by the Director of the 
Department of Insurance, pursuant to Title 20, Chapter 2, Article 11 and acceptable to 
GILBERT.  The Surety Bond shall not be executed by an individual surety or sureties.  The 
bonds shall be written or countersigned by an authorized representative of the surety who is 
either a resident of the State of Arizona or whose principal office is maintained in the State of 
Arizona.  The Bonds shall have attached thereto a certified copy of Power of Attorney for the 
signed official executing the bonds. 

 
1.13 ASSIGNMENT OF CONTRACT 
 
 No assignment by CONTRACTOR of any CONTRACT to be entered into hereunder, or any 

part thereof, or of funds to be received there under by CONTRACTOR, will be recognized by 
GILBERT unless such assignment has had prior approval of GILBERT and the Surety has been 
given due notice of such assignment in writing and has consented thereto in writing. 

 
1.14 PLANS AND SPECIFICATIONS TO SUCCESSFUL BIDDER 
 
 The successful BIDDER may obtain five (5) sets of PLANS and SPECIFICATIONS for this 

PROJECT at no extra cost. 
 
1.15 CONTRACT TIME 
 
 CONTRACTOR shall commence WORK under the CONTRACT on the day indicated in the 

NOTICE TO PROCEED or within ten (10) working days thereafter and shall fully complete all 
WORK under the CONTRACT within 60 consecutive working days in accordance with Section 
9.2. CONTRACTOR shall achieve SUBSTANTIAL COMPLETION within 50 working days 
after the date of the NOTICE TO PROCEED and FINAL COMPLETION within 60 working 
days in accordance with Section 9.2.  No WORK shall commence prior to issuance of a 
NOTICE TO PROCEED, including mobilization on site.  CONTRACTOR shall at all times 
during the continuance of the CONTRACT prosecute the WORK with such force and 
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equipment as are sufficient to complete it within the time specified. 
 
1.16 NOTICE OF REQUIREMENT OF COMPLIANCE WITH PERMIT CONDITIONS 
  
 This PROJECT includes work that will affect facilities of various agencies, including Town of 

Gilbert.  Applicable licenses, permits and specifications are bound herein and CONTRACTOR 
shall comply with all such specifications and permit conditions. 

 
1.17 ENGINEER 
 
1.17.1 This PROJECT will be coordinated by an ENGINEER, who will report the progress of the 

WORK and compliance with the CONTRACT DOCUMENTS to GILBERT.  Generally, 
ENGINEER will (1) oversee the progress of the WORK, (2) receive submittals, requests for 
information and other information from CONTRACTOR, (3) make recommendations to 
GILBERT regarding CHANGE ORDERS and request for extensions of time, (4) make 
recommendations to GILBERT regarding requests for payment, (5) maintain PROJECT 
records, (6) determine SUBSTANTIAL and FINAL COMPLETION of the PROJECT, and (7) 
do other tasks related to the coordination of the WORK.  

  
1.17.2 ENGINEER will review and approve shop drawings, make interpretations of the CONTRACT 

DOCUMENTS and make determinations regarding substitution of methods and MATERIALS. 
Other duties are set forth in the CONTRACT DOCUMENTS.  Drawings and 
SPECIFICATIONS and copies thereof furnished by ENGINEER are and shall remain the 
property of GILBERT.  They are to be used only with respect to this PROJECT and are not to 
be used on any other PROJECT. 

 
1.17.3 ENGINEER will be GILBERT’S REPRESENTATIVE during the construction and until final 

payment to the CONTRACTOR is made.  ENGINEER will advise and consult with GILBERT. 
All instructions to CONTRACTOR shall be forwarded through ENGINEER.  ENGINEER will 
have the authority to act on behalf of GILBERT only to the extent provided in the CONTRACT 
DOCUMENTS.  CONTRACTOR shall not be relieved from CONTRACTOR'S obligations to 
perform the WORK in accordance with the CONTRACT DOCUMENTS either by the 
activities or duties of ENGINEER MANAGER in its administration of the CONTRACT, or by 
inspections, tests or approvals required.   

 
1.18 SEPARATE CONTRACTS   
 
 Separate CONTRACTS may be let by GILBERT to perform other or additional work on or near 

the WORK covered by this CONTRACT.  CONTRACTOR shall be responsible for 
coordinating the sequencing of the WORK under those separate CONTRACT’S 
identified/listed in the SUPPLEMENTAL CONDITIONS of the CONTRACT DOCUMENTS. 
 The bid shall include an amount for the administration of the sequencing of these 
CONTRACTS.  The requirements of Section 5.8 shall apply. 
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1.19 BID PROTESTS 
 

The protest policy of the Town of Gilbert is available at the Town Clerk’s office at 50 E. 
Civic Center Drive, Gilbert, Arizona  85296. 
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PART II 
 

GENERAL CONDITIONS 
 

DEFINITIONS 
 
Wherever in these SPECIFICATIONS, or in other CONTRACT DOCUMENTS, the following terms 
are used, the intent and meaning shall be interpreted as shown below.  Additional definitions and 
abbreviations pertaining to this PROJECT will be found in the SUPPLEMENTAL CONDITIONS. 
 
2.1 DEFINITIONS 
 
2.1.1 ADDENDUM:  A written and/or graphic supplement to any of the CONTRACT 

DOCUMENTS issued, in writing, after ADVERTISEMENT of but prior to the opening of the 
bids for a CONTRACT. 

 
2.1.2 ADVERTISEMENT:  The public announcement, as required by law, inviting bids for WORK 

to be performed or MATERIALS to be furnished. 
 
2.1.3 AWARD:  The formal action of GILBERT Town Council in accepting a bid. 
 
2.1.4 BID SECURITY:  Refers to the certified check, cashier's check or surety bond which is 

required to be submitted with the bid to insure execution of the CONTRACT and the furnishing 
of the required bonds and insurance certificates.   

 
2.1.5 BIDDER:  Any individual, firm, partnership, or corporation submitting a bid for the work 

contemplated, acting directly or through a duly authorized agent. 
 
2.1.6 CHANGE ORDER:  A written order issued by GILBERT directing CONTRACTOR to make 

changes in the WORK or to perform extra work, and setting forth conditions for payment and 
adjustment in time of completion. 

 
2.1.7 CLERK:  The duly authorized person who performs the duties of Clerk of the Town of 

GILBERT. 
 
2.1.8 CONTRACT:  The written instrument executed by CONTRACTOR and GILBERT by which 

CONTRACTOR is bound to furnish all labor, equipment and MATERIALS, to perform the 
WORK specified and by which GILBERT is obligated to compensate CONTRACTOR 
therefore at the prices set forth therein.  The CONTRACT DOCUMENTS are herewith by 
reference made a part of the CONTRACT as if fully set forth therein. 

 
2.1.9 CONTRACT DOCUMENTS:  The words "CONTRACT DOCUMENTS" include the Notice 

and Call for Bids, Information for BIDDERS and Bidding Requirements, General Conditions, 
SUPPLEMENTAL CONDITIONS, SPECIFICATIONS, Bid, CONTRACT, 
CONSTRUCTION SCHEDULE, PAYMENT BOND, PERFORMANCE BOND, PLANS, 
ENGINEER’S INSTRUCTION BULLETINS and all ADDENDA and Modifications thereto.  
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A Modification is (1) a written amendment to the CONTRACT signed by both parties, (2) a 
CHANGE ORDER, (3) a written interpretation issued by ENGINEER, or (4) a written order for 
a minor change in the WORK issued by ENGINEER. 

 
2.1.10 CONTRACT SCHEDULE:  The schedule produced by CONTRACTOR in response to the 

requirements of Section 5.1. 
 
2.1.11 CONTRACT SUM:  The total amount payable by GILBERT to CONTRACTOR for the 

performance of the WORK under the CONTRACT DOCUMENTS.  The CONTRACT SUM is 
the amount stated in the CONTRACT and adjusted by any CHANGE ORDER issued pursuant 
to the CONTRACT DOCUMENTS. 

 
2.1.12 CONTRACT TIME:  The time set forth in the CONTRACT for completion of the WORK 

required by the CONTRACT DOCUMENTS. 
 
2.1.13 CONTRACTOR:  The individual, firm, partnership or corporation that has entered into a 

CONTRACT with GILBERT for the WORK.  CONTRACTOR is required by law to be 
licensed in the classification of the WORK to be performed and will perform work or render 
services as a prime contractor. 

 
2.1.14 DAYS:  Unless otherwise designated, days will be understood to mean calendar days. 
 
2.1.15 ENGINEER:  The Architectural or Engineering firm designated by GILBERT to prepare 

PLANS and SPECIFICATIONS for the WORK, to make interpretations of the CONTRACT 
DOCUMENTS, to review and approve shop drawings and to perform other duties as set forth 
in the CONTRACT between GILBERT and ENGINEER.  ENGINEER shall oversee the 
construction of the PROJECT. 

  
2.1.16 FINAL COMPLETION:  The date, more fully described in Section 9.2.2, when all items of the 

WORK are completely finished with no items of any scope outstanding or remaining to be 
completed, and all known defective work has been corrected.  This is the date that initiates the 
Warranty period. 

 
2.1.17 GILBERT:  Town of Gilbert, Arizona. 
 
2.1.18 GILBERT'S REPRESENTATIVE OR GILBERT'S AGENT:  The authorized representative of 

GILBERT, assigned to the PROJECT WORK, the PROJECT Site or any part thereof during the 
performance of the WORK by CONTRACTOR and until final acceptance. 

 
2.1.19 IMPROVEMENTS:  Means the same as "WORK."  
 
2.1.20 INITIAL CONTRACT SCHEDULE:  The schedule prepared by CONTRACTOR in 

accordance with Section 5.1 and which includes the MILESTONE AND COMPLETION 
DATES specified in the CONTRACT DOCUMENTS. 
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2.1.21 MATERIALS:  The word "MATERIALS" includes, in addition to material incorporated in the 
PROJECT, equipment and other supplies used in the performance of the WORK. 

   
2.1.22 NOTICE OF APPARENT LOWEST RESPONSIBLE BIDDER:  The notice given to inform all 

bidders of GILBERT staff’s determination of the lowest responsible BIDDER and its 
recommendation for AWARD of the CONTRACT.  

 
2.1.23 NOTICE OF AWARD:  The notice given to inform the successful BIDDER of the AWARD of 

the CONTRACT. 
 
2.1.24 NOTICE TO PROCEED:  A directive issued by GILBERT authorizing CONTRACTOR to 

start the WORK or IMPROVEMENTS required in the CONTRACT. 
 
2.1.25 PAYMENT BOND:  A bond furnished by CONTRACTOR and an acceptable surety, in 

compliance with the requirements set forth in the CONTRACT DOCUMENTS, for the purpose 
of guaranteeing that CONTRACTOR promptly pays all monies due persons supplying labor or 
material to be used in prosecution of the CONTRACT. 

 
2.1.26 PERFORMANCE BOND:  A bond furnished by CONTRACTOR and an acceptable surety, in 

compliance with the requirements set forth in the CONTRACT DOCUMENTS, for the purpose 
of guaranteeing the faithful performance and completion of the WORK covered by the 
CONTRACT. 

 
2.1.27 PLANS:  All approved drawings or reproductions thereof pertaining to details of the WORK 

and which are made a part of the CONTRACT DOCUMENTS. 
 
2.1.28 PROJECT:  Means the same as "WORK" as defined below. 
 
2.1.29 SITE:  The area on which WORK is to be done as described in the CONTRACT 

DOCUMENTS. 
 
2.1.30 SUPPLEMENTAL CONDITIONS:  Those terms and conditions applicable to the WORK 

which are specifically set forth in the SUPPLEMENTAL CONDITIONS section of the 
CONTRACT DOCUMENTS. 

 
2.1.31 SPECIFICATIONS:  The descriptions, directions, provisions and requirements for performing 

the WORK as contained in the CONTRACT DOCUMENTS. 
 
2.1.32 SUBCONTRACTOR:  Those having a CONTRACT with CONTRACTOR for the 

performance of any WORK required by the CONTRACT DOCUMENTS. 
 
2.1.33 SUBSTANTIAL COMPLETION:  The date, more fully described in Section 9.2.1, when 

ENGINEER certifies, in writing, GILBERT may use or occupy the PROJECT or a designated 
portion thereof. 
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2.1.34 WORK:  The word "WORK", "IMPROVEMENTS" or "PROJECT" includes any or all of the 
IMPROVEMENTS mentioned and authorized to be made, and the construction, reconstruction, 
and repair of all or any portion of such IMPROVEMENTS, and all labor, services, incidental 
expenses and material necessary or incidental thereto. 

 
2.1.35 WORK DIRECTIVE:  Supplemental drawings or instructions, which may be issued as 

necessary from time to time to make clear or define in greater detail the intent of the drawings 
and SPECIFICATIONS.  A CHANGE ORDER shall accompany a WORK DIRECTIVE if 
extra cost and/or time are known to be involved. 

 
2.1.36 WORKING DAYS:  Working days are exclusive of Saturday, Sunday and GILBERT 

recognized legal holidays.    In the event of a change, CONTRACTOR shall notify 
ENGINEER. 
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  PART III 
 
 GENERAL CONDITIONS 
 
 AWARD AND EXECUTION OF CONTRACT 
 
3.1 AWARD 
 
3.1.1 As soon as practicable after the date of opening the bids, the GILBERT Town Council will 

AWARD the CONTRACT to the lowest responsible and responsive BIDDER or will reject all 
bids. 

 
3.1.2 A NOTICE OF AWARD will be sent to the successful BIDDER by certified mail and shall be 

considered issued on the day sent. 
 
3.1.3 The low bid will be determined by the lowest net total from a fully qualified and responsible 

BIDDER arrived at by combining the BIDDER'S lump sum and unit price totals or lump sum 
base bid price and the bid prices of the alternates that are selected and accepted by GILBERT.  
GILBERT may accept or reject any or all alternates. 

 
3.2 EXECUTION OF CONTRACT 
 
3.2.1 The successful BIDDER shall, within the time specified in Information for Bidders and Bidding 

Requirements, execute the CONTRACT, and shall file insurance policies and/or certificates of 
insurance as required herein.  If CONTRACTOR fails or refuses to enter into the CONTRACT 
within the time stated, GILBERT may declare a forfeiture of his BID SECURITY as liquidated 
damages for failure to enter into the CONTRACT. 

 
3.2.2 Execution of the CONTRACT by CONTRACTOR is a representation that CONTRACTOR has 

visited the SITE, become familiar with the local conditions under which the WORK is to be 
performed, and has correlated personal observations with the requirements of the CONTRACT 
DOCUMENTS. 

 
3.3 CONTRACTOR'S INSURANCE 
 

3.3.1 General:  CONTRACTOR agrees to comply with all GILBERT ordinances and state and 

federal laws and regulations.  Without limiting any obligations or liabilities of 

CONTRACTOR, CONTRACTOR shall purchase and maintain, at its own expense, hereinafter 

stipulated minimum insurance with insurance companies duly licensed by the State of Arizona 

with an AM Best, Inc. rating of A or above with policies and forms satisfactory to GILBERT.  

Failure to maintain insurance as specified may result in termination of this CONTRACT at 

GILBERT’S option. 

 

3.3.2 No Representation of Coverage Adequacy:  By requiring insurance herein, GILBERT does not 

represent that coverage and limits will be adequate to protect CONTRACTOR.  GILBERT 

reserves the right to review any and all of the insurance policies and/or endorsements cited in 
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this CONTRACT but has no obligation to do so.  Failure to demand such evidence of full 

compliance with the insurance requirements set forth in the CONTRACT DOCUMENTS or 

failure to identify any insurance deficiency shall not relieve CONTRACTOR from, nor be 

construed or deemed a waiver of, its obligation to maintain the required insurance at all times 

during the performance of the CONTRACT. 

 

3.3.3 Additional Insured:  All insurance coverage and self insured retention or deductible portions, 

except Workers Compensation Insurance, shall name, to the fullest extent permitted by law for 

claims arising out of the performance of the CONTRACT, GILBERT, ENGINEER, their 

agents, representatives, officers, directors, officials and employees as Additional Insured as 

specified under the respective coverage sections of this CONTRACT DOCUMENTS. 

 

3.3.4 Coverage Term:  All insurance required herein shall be maintained in full force and effect until 

all WORK or services required to be performed under the terms of subject CONTRACT is 

satisfactorily performed, completed and formally accepted by GILBERT, unless specified 

otherwise in this CONTRACT DOCUMENTS. 

 

3.3.5 Primary Insurance:  CONTRACTOR’S insurance shall be primary insurance as respects 

performance of subject CONTRACT and in the protection of GILBERT as an Additional 

Insured. 

 

3.3.6 Occurrence Basis:  All insurance coverage shall be on an occurrence basis and not a claims 

made basis. 

 

3.3.7 Waiver:  All policies, including Workers’ Compensation insurance, shall contain a waiver of 

rights of recovery (subrogation) against GILBERT, its agents, representatives, officers, 

directors, officials and employees for any claims arising out of the WORK.  CONTRACTOR 

shall arrange to have such subrogation waivers incorporated into each policy via formal written 

endorsement thereto. 

 

3.3.8 Policy Deductibles and or Self Insured Retentions:  The policies set forth in these requirements 

may provide coverage which contain deductibles or self-insured retention amounts.  Such 

deductibles or self-insured retention shall not be applicable with respect to the policy limits 

provided to GILBERT.  CONTRACTOR shall be solely responsible for any such deductible or 

self-insured retention amount.  GILBERT, at its option, may require CONTRACTOR to secure 

payment or such deductible or self-insured retention by a surety bond or irrevocable and 

unconditional Letter of Credit. 

 

3.3.9 Use of Subcontractors:  If any WORK under the CONTRACT DOCUMENTS is subcontracted 

in any way, CONTRACTOR shall execute a written agreement with SUBCONTRACTOR 

containing the same Indemnification Clause and Insurance Requirements set forth herein 

protecting GILBERT and CONTRACTOR.  CONTRACTOR shall be responsible for executing 

the agreement with SUBCONTRACTOR and obtaining Certificates of Insurance verifying the 

insurance requirements. 
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3.3.10 Evidence of Insurance:  Prior to commencing any WORK under the CONTRACT 

DOCUMENTS, CONTRACTOR shall furnish GILBERT with Certificate(s) of Insurance, or 

formal endorsements as required by the CONTRACT DOCUMENTS, issued by 

CONTRACTOR’S insurer(s) as evidence that policies are placed with acceptable insurers as 

specified herein and provide the required coverage, conditions, and limits of coverage specified 

in the CONTRACT DOCUMENTS and that such coverage and provisions are in full force and 

effect.  If a Certificate of Insurance is submitted as evidence of coverage, GILBERT shall 

reasonably rely upon the Certificate of Insurance as evidence of coverage but such acceptance 

and reliance shall not waive or alter in any way the insurance requirements or obligations of this 

CONTRACT.  Such certificates shall identify the PROJECT.  If any of the above-cited policies 

expire during the life of the CONTRACT, it shall be CONTRACTOR’S responsibility to 

forward renewal Certificates within ten (10) days after the renewal date containing all the 

aforementioned insurance provisions.  Certificates shall specifically cite the following 

provisions: 

 

3.3.10.1 GILBERT, and ENGINEER, their agents, representatives, officers, directors, 

officials and employees are Additional Insured’s as follows: 

 

A. Commercial General Liability – Under ISO Form CG 20 10 11 85 or 

equivalent. 

B. Auto Liability – Under ISO Form CA 20 48 or equivalent. 

C. Excess Liability – Follow Form to underlying insurance as required. 

 

3.3.10.2 CONTRACTOR’S insurance shall be primary insurance as respects performance of 

CONTRACT. 

 3.3.10.3 All policies, including Workers Compensation, waive rights of recovery 

(subrogation) against GILBERT, its agents, representatives, officers, directors, 

officials and employees for any claims arising out of WORK performed by 

CONTRACTOR under the CONTRACT DOCUMENTS. 

3.3.10.4 Certificate shall cite 30 day advance notice cancellation provision.   

 3.3.10.5 Project descriptive information including: 

 

A. CIP Project Name 

B. CIP Project Number 

C. Contract Number 

 

3.3.11 REQUIRED COVERAGE: 

 

3.3.11.1 Commercial General Liability:  CONTRACTOR shall maintain “occurrence” form 

Commercial General Liability insurance with an unimpaired limit of not less than 

$3,000,000 for each occurrence, $3,000,000 Products and Completed Operations 

Annual Aggregate, and a $3,000,000 General Aggregate Limit on a per project 

basis endorsed by means of ISO Endorsement CC-2503 1185 or equivalent.  The 
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policy shall cover liability arising from premises, operations, independent 

contractors, products-completed operations, personal injury and advertising injury.  

Coverage under the policy will be at least as broad as Insurance Services Offices, 

Inc. policy form CG 00 010 93 or equivalent thereof, including but not limited to, 

separation of insured’s clause.  To the fullest extent allowed by law, for claims 

arising out of the performance of this CONTRACT, GILBERT, ENGINEER, their 

agents, representatives, officers, directors, officials and employees shall be cited as 

an Additional Insured under Insurance Service Offices, Inc.  Commercial General 

Liability Additional Insured Endorsement form CG 20 10 11 85, or equivalent, 

which shall read “Who is an Insured (Section II) is amended to include as an 

insured the person or organization shown in GILBERT, but only with respect to 

liability arising out of “your work” for that insured by or for you.”  

CONTRACTOR, its successors and or assigns, is required to maintain Commercial 

General Liability insurance as specified hereunder for a minimum period of three 

(3) years following completion and acceptance of subject WORK.  

CONTRACTOR shall submit Certificate of Insurance evidencing such Commercial 

General Liability insurance during said three year period containing all of the 

insurance requirements set forth herein including naming GILBERT, ENGINEER, 

their agents, representatives, officers, directors, officials and employees as 

Additional Insured as required.  If any excess insurance is utilized to fulfill the 

requirements of this paragraph, such excess insurance shall be “follow form” equal 

or broader in coverage scope than underlying insurance. 

3.3.11.2 Vehicle Liability:  CONTRACTOR shall maintain Business Automobile Liability 

insurance with a limit of $3,000,000 each occurrence on CONTRACTOR’S 

owned, hired, and non-owned vehicles assigned to or used in the performance of 

the WORK.  Coverage will be at least as broad as Insurance Services Office, Inc. 

coverage code “1” “any auto” policy form CA 00 01 12 93 or equivalent thereof.  If 

any hazardous material, as defined by any local, state or federal authority, is the 

subject, or transported, in the performance of the WORK, an MCS 90 endorsement 

is required providing $5,000,000 per occurrence limits of liability for bodily injury 

and property damage.  To the fullest extent allowed by law, for claims arising out 

of the performance of this CONTRACT, GILBERT, ENGINEER, their agents, 

representatives, officers, directors, officials and employees shall be cited as an 

Additional Insured under the Insurance Service Officers, Inc.  Business Auto policy 

Designated Insured Endorsement form CA 20 48 or equivalent.  If any excess 

insurance is utilized to fulfill the requirements of this paragraph, such excess 

insurance shall be “follow form” equal or broader in coverage scope than 

underlying insurance. 

3.3.11.3 Worker’s Compensation Insurance:  CONTRACTOR shall maintain Worker 

Compensation Insurance to cover obligations imposed by federal and state statutes 

having jurisdiction of CONTRACTOR’S employees engaged in the performance of 

the WORK and shall also maintain Employers Liability Insurance of not less than 

$1,000,000 for each accident, $1,000,000 disease for each employee and 

$1,000,000 disease policy limit. 
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3.3.11.4 Builder’s “All Risk”:  CONTRACTOR shall maintain Builder’s “All Risk” 

Insurance in an amount not less than one hundred percent (100%) of the 

CONTRACT price.  Such policy shall include coverage for fire, lightening, 

vandalism, malicious mischief, riot, civil commotion, smoke, sprinkler leakage, 

water damage, windstorm, hail, earthquake, landslide, flood and collapse or loss 

due to the results of faulty workmanship during the CONTRACT TIME and until 

Final Acceptance of the WORK by GILBERT.  On pipeline and similar Projects 

where fire hazard is negligible or nonexistent, GILBERT may waive the 

requirement for fire insurance and/or accept the installation waiver. 

3.3.11.5 Railroad Protection Liability:  If the WORK involves a railroad right-of-way (as 

described in the SUPPLEMENTAL CONDITIONS) Railroad Protective Liability 

Insurance coverage is required in the amounts set forth in the SUPPLEMENTAL 

CONDITIONS. 

 
3.4 REQUIREMENT OF CONTRACT BONDS 
 
3.4.1 Concurrently with the execution of the CONTRACT, CONTRACTOR shall furnish GILBERT 

the following bonds, which shall become binding upon the AWARD of the CONTRACT to 
CONTRACTOR: 

 
3.4.1.1 A PERFORMANCE BOND in conformance with Section 1.12 and in an amount 

equal to the full CONTRACT SUM conditioned upon the faithful performance of 
the CONTRACT in accordance with PLANS, SPECIFICATIONS and Conditions 
thereof.  Such bond shall be solely for the protection of GILBERT.  The 
Performance Bond shall remain in force the greater of (a) two years after FINAL 
COMPLETION of the WORK, or (b) until the expiration of all warranties and 
guarantees as required by the CONTRACT. 

3.4.1.2 A PAYMENT BOND in conformance with Section 1.12 and in an amount equal to 
the full CONTRACT SUM solely for the protection of the claimants supplying 
labor or MATERIALS to CONTRACTOR or his SUBCONTRACTORS in the 
prosecution of the WORK provided for in such CONTRACT.  The Payment Bond 
shall remain in effect for at least one year after FINAL COMPLETION of the 
WORK. 

 
3.4.2 Each such bond shall include a provision allowing the prevailing party in a suit on such bond to 

recover as a part of this judgment such reasonable attorney's fees as may be fixed by a judge of 
the court. 

 
3.4.3 Each such bond shall be executed by a surety company or companies holding a certificate of 

authority to transact surety business in the State of Arizona issued by the Director of the 
Department of Insurance pursuant to Title 20, Chapter 2, Article 1 of the Arizona Revised 
Statutes and any amendments thereto.  The bonds shall be made payable and acceptable to 
GILBERT.  The bonds shall be written or countersigned by an authorized representative of the 
surety who is either a resident of the State of Arizona or whose principal office is maintained in 
this State and the bonds shall have attached thereto a certified copy of the Power of Attorney of 
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the signing official. 
 
3.5 INDEMNIFICATION OF GILBERT AGAINST LIABILITY 
 
3.5.1 To the fullest extent permitted by law, CONTRACTOR, its successors and assigns shall 

indemnify and hold harmless GILBERT, its officers and employees from and against all 
liabilities, damages, losses and costs (including reasonable attorney fees and court costs) to the 
extent caused by the negligence, recklessness or intentional wrongful conduct of 
CONTRACTOR or other persons employed or used by the CONTRACTOR in the performance 
of this Agreement.  CONTRACTOR’s duty to indemnify and hold harmless GILBERT, its 
officers and employees shall arise in connection with any claim, damage, loss or expense that is 
attributable to bodily injury, sickness, disease, death, or injury to, impairment, or destruction of 
property including loss of use of resulting there from, caused by CONTRACTOR’s negligence, 
recklessness or intentional wrongful conduct in the performance of this Agreement and the 
negligence, recklessness or intentional wrongful conduct of any person employed by 
CONTRACTOR or used by CONTRACTOR in the performance of this Agreement. 

 
3.5.2 Insurance provisions set forth in this Agreement are separate and independent from the 

indemnity provisions of this paragraph and shall not be construed in any way to limit the scope 
and magnitude of the indemnity provisions.  The indemnity provisions of this paragraph shall 
not be construed in any way to limit the scope and magnitude and applicability of the insurance 
provisions. 

 
3.6 SAFETY WARRANTY 

 

3.6.1 CONTRACTOR shall provide and maintain in a neat, sanitary condition such accommodations 

for the use of his employees as may be necessary to comply with the requirements and 

regulations of the Arizona State Department of Health or as specified by the Maricopa County 

Health Department, Sanitary Code.  CONTRACTOR shall provide all safeguards, safety 

devices and protective equipment and take any other needed actions, on his own responsibility 

or as ENGINEER may determine, reasonably necessary to protect the life and the health of 

employees on the job, the safety of the public and to protect property in connection with the 

performance of the WORK.  Precaution shall be exercised by CONTRACTOR at all times for 

the protection of persons (including employees and GILBERT representatives) and property.  

CONTRACTOR shall comply with the provisions of all applicable laws, pertaining to such 

protection including all Federal and State occupational safety and health acts, and standards and 

regulations promulgated hereunder. 

 

3.6.2 CONTRACTOR warrants that CONTRACTOR is aware of and understands the hazards 

presented to persons, property and the environment relating to and arising out of the WORK.  In 

the event CONTRACTOR or any of CONTRACTOR’S SUBCONTRACTORS are working or 

operating in an unsafe manner, CONTRACTOR shall immediately take full and appropriate 

steps to assure the safety of those working in the job site.  CONTRACTOR acknowledges 

GILBERT’S right under this CONTRACT to stop work if GILBERT determines the WORK is 

not proceeding in a safe manner and may result in injury to persons or property.  GILBERT and 

ENGINEER shall not be liable for the costs incurred by CONTRACTOR if the WORK is 
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stopped for safety reasons.  The ENGINEER, with GILBERT approval, shall issue a stop work 

order until the violation ceases.  The ENGINEER shall immediately notify CONTRACTOR in 

writing of the reasons WORK was stopped. 

 
3.7 NOTICE TO PROCEED 
 
 CONTRACTOR or SUBCONTRACTORS shall not start WORK on any part of the PROJECT 

until NOTICE TO PROCEED has been issued by GILBERT.  The NOTICE TO PROCEED 
will be sent to CONTRACTOR by certified mail or delivered to him in person.  The date for the 
official start of the CONTRACT will be set forth in the NOTICE TO PROCEED.  The 
NOTICE TO PROCEED shall not be issued until the CONTRACT has been executed and all 
insurance, bonds and other required documents have been submitted to GILBERT. 
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PART IV 
 

GENERAL CONDITIONS 
 

COMMENCEMENT, PROSECUTION AND PROGRESS 
 
4.1 COMMENCEMENT 
 
4.1.1 Within ten (10) working days after the NOTICE OF AWARD, a pre-construction conference 

will be held to establish a working understanding among the parties as to the WORK and to 
discuss the schedules referred to in Section 5.1, procedures for handling submittals, processing 
Applications for Payment, and maintaining required records. 

 
4.1.1.1 The conference shall be attended by:  CONTRACTOR and his superintendent, 

Principal SUBCONTRACTORS, Representatives of principal suppliers and 
manufacturers as appropriate, ENGINEER, Representatives of GILBERT, Others 
as requested by CONTRACTOR, GILBERT, or ENGINEER.  

4.1.1.2 The purpose of the conference is to designate responsible personnel and establish a 
working relationship.  Matters requiring coordination will be discussed and 
procedures for handling such matters established.  The agenda will include but not 
be limited to: 

 
A. Discussion of CONTRACTOR'S INITIAL CONTRACT SCHEDULE (See 

Section 5.1). 

B. Transmittal, review, and distribution of CONTRACTOR'S submittals. 

C. Processing applications for payment. 

D. Maintaining record documents. 

E. Critical work sequencing. 

F. ENGINEER’S INSTRUCTION BULLETINS and CHANGE ORDERS. 

G. Use of premises, office and storage areas, security, housekeeping, and 
GILBERT'S needs. 

H. Major equipment deliveries and priorities. 

I. CONTRACTOR'S Safety Program. 
 

4.1.1.3 ENGINEER will preside at the conference and will arrange for keeping the minutes 
and distributing the minutes to all persons in attendance. 

 
4.1.2 CONTRACTOR shall commence WORK on or before the tenth (10th) day after the date set 

forth in the NOTICE TO PROCEED, and shall complete all WORK under the CONTRACT 
within the CONTRACT TIME.  The NOTICE TO PROCEED will be issued no later than thirty 
(30) DAYS after the NOTICE OF AWARD unless otherwise agreed upon in writing, or as may 
be specified in the SUPPLEMENTAL CONDITIONS. 
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4.2 SUBCONTRACTORS 
 
4.2.1 Subcontracts shall be in accordance with, and CONTRACTOR shall be bound by, the following 

provisions: 
 

4.2.1.1 All subcontracts shall be subject to review and acceptance by GILBERT. 

4.2.1.2 All subcontracts shall be in writing and shall provide that all WORK 
to be performed hereunder shall be performed in accordance with 
the terms of the CONTRACT. 

4.2.1.3 True copies of any and all subcontracts shall be furnished to 
GILBERT; however, prices may be omitted. 

4.2.1.4 The subcontracting of any part of the WORK will in no way relieve 
CONTRACTOR of his responsibility or liability or obligation under 
the CONTRACT. 

4.2.1.5 All subcontracts and purchase orders for equipment shall state 
guaranteed delivery dates, at such times as determined by 
CONTRACTOR, which will allow CONTRACTOR to complete the 
PROJECT within the CONTRACT TIME. 

 
4.2.2 If GILBERT or ENGINEER has reasonable objection to any proposed SUBCONTRACTOR, 

CONTRACTOR shall submit a substitute to whom GILBERT and ENGINEER have no 
reasonable objection, and the CONTRACT SUM shall be increased or decreased by the 
difference in cost occasioned by such substitution and an appropriate CHANGE ORDER shall 
be issued. 

 
4.2.3 CONTRACTOR shall make no substitution for any SUBCONTRACTOR, person or entity 

previously selected if GILBERT or ENGINEER make reasonable objection to such 
substitution. 

 
4.3 CONTRACTOR'S REPRESENTATIVE AND EMERGENCIES 
 
4.3.1 CONTRACTOR shall at all times be present at the WORK in person or represented by a 

competent superintendent who shall supervise and direct the WORK and shall be authorized by 
CONTRACTOR to receive and fulfill instructions from ENGINEER.  

 
4.3.2 CONTRACTOR shall supervise and direct the WORK.  He shall be solely responsible for the 

means, methods, techniques, sequences and procedures of construction.  CONTRACTOR shall 
employ and maintain on the SITE a qualified supervisor or superintendent who shall be 
designated in writing by CONTRACTOR as CONTRACTOR'S representative at the site.  The 
supervisor shall have full authority to act on behalf of CONTRACTOR and all communications 
given to the supervisor shall be as binding as if given to CONTRACTOR.  The supervisor shall 
be present on the SITE at all times as required to perform adequate supervision and 
coordination of the WORK. 
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4.3.3 Emergencies that may arise during the progress of the WORK may require special effort or 
require extra shifts of men to continue the WORK beyond normal working hours.  
CONTRACTOR shall be prepared in case of such emergencies from whatever cause, to do all 
necessary WORK promptly. 

 
4.4 CONTRACT DOCUMENTS 
 
4.4.1 CONTRACTOR shall keep at the SITE a copy of the CONTRACT DOCUMENTS and shall at 

all times give ENGINEER access thereto. 
 
4.4.2 The documents that make up the CONTRACT DOCUMENTS are intended to be complete and 

complementary, and to prescribe a complete WORK which CONTRACTOR shall perform in a 
manner acceptable to ENGINEER and in full compliance with the terms of the CONTRACT.  
CONTRACTOR shall provide GILBERT with a complete and operable WORK, even though 
the PLANS and SPECIFICATIONS may not specifically call out all items or items of work 
required of CONTRACTOR to complete his task.  If any omissions are made of information 
necessary to carry out the full intent and meaning of the CONTRACT DOCUMENTS, 
CONTRACTOR shall immediately notify ENGINEER, who shall immediately notify 
GILBERT.  ENGINEER will make the necessary corrections for furnishing of detailed 
instructions.  In case of discrepancies, the more stringent requirement shall govern. 

 
4.4.3 Any drawings or PLANS listed anywhere in the SPECIFICATIONS or ADDENDA thereto 

shall be regarded as a part thereof and of the CONTRACT.  Anything mentioned in these 
SPECIFICATIONS and not indicated on the PLANS and not mentioned in these 
SPECIFICATIONS shall be of the same force and effect as if indicated or mentioned in both. 

 
4.4.4 CONTRACTOR shall perform the WORK in accordance with the lines, grades, cross sections, 

and dimensions indicated on the PLANS and detailed drawings. 
 
4.4.5 Unless otherwise specified in the SUPPLEMENTAL CONDITIONS, CONTRACTOR shall 

furnish all MATERIALS, labor, tools, equipment, water, light, power, transportation, 
superintendence, temporary construction of every nature, and incidentals, including, but not 
limited to, dust and traffic control measures, and to perform all WORK involved in executing 
the CONTRACT in a satisfactory and workmanlike manner within the CONTRACT TIME. 

 
4.4.6 Anything in the CONTRACT DOCUMENTS notwithstanding, CONTRACTOR accepts the 

responsibility of constructing a watertight, weathertight PROJECT. 
 
4.5 ERRORS AND OMISSIONS 
 
 The PLANS are presumed to be correct, but CONTRACTOR shall be required to check 

carefully all dimensions before beginning the WORK.  If any errors or omissions are 
discovered, ENGINEER shall be so notified in writing.  ENGINEER shall immediately notify 
GILBERT who will then make such corrections, and interpretations as may be deemed 
necessary for fulfilling the intent of the PLANS and SPECIFICATIONS and shall issue 
appropriate ENGINEER’S INSTRUCTION BULLETINS.  Any such adjustments made by 

40 of 444



Project Name: Park Village FY16 Landscape  Improvements 
Contract No.: 2015-8003-0673 

 
 

 
Form No. CIP2.4.1 24 
Construction General Conditions without CM for DBB Projects 
Revised March 27, 2015 

CONTRACTOR without prior review and acceptance shall be at his own risk.  The settlement 
of any complication or disputed expenses arising from such adjustment shall be made by 
CONTRACTOR at his own expense. 

 
4.6 QUALIFICATIONS FOR EMPLOYMENT 
 
4.6.1 No person under the age of sixteen (16) years for normal occupations, no person under the age 

of eighteen (18) years in hazardous occupations and no person currently serving a sentence in a 
penal or correctional institution shall be employed to perform any WORK under this 
CONTRACT.  Each person working must provide proof of United States citizenship or legal 
work identification. 

 
4.6.2 Immigration Law Compliance Warranty   

 
4.6.2.1 As required by A.R.S. § 41-4401, Contractor hereby warrants its compliance with 

all federal immigration laws and regulations that relate to its employees and A.R.S. 
§ 23-214(A). Contractor further warrants that after hiring an employee, Contractor 
verifies the employment eligibility of the employee through the E-Verify program.   

4.6.2.2 If  Contractor uses any subcontractors in performance of the Work, subcontractors 
shall warrant their compliance with all federal immigration laws and regulations 
that relate to its employees and A.R.S. § 23-214(A), and subcontractors shall 
further warrant that after hiring an employee, such subcontractor verifies the 
employment eligibility of the employee through the E-Verify program.   

4.6.2.3 A breach of this warranty shall be deemed a material breach of the Contract that is 
subject to penalties up to and including termination of the Contract.  Contractor is 
subject to a penalty of $100 per day for the first violation, $500 per day for the 
second violation, and $1,000 per day for the third violation.  Gilbert at its option 
may terminate the Contract after the third violation.  Contractor shall not be 
deemed in material breach of this Contract if the Contractor and/or subcontractors 
establish compliance with the employment verification provisions of Sections 
274A and 274B of the federal Immigration and Nationality Act and the E-Verify 
requirements contained in A.R.S. § 23-214(A).   

4.6.2.4 Gilbert retains the legal right to inspect the papers of any Contractor or 
subcontractor employee who works on the Contract to ensure that the Contractor or 
subcontractor is complying with the warranty.   Any inspection will be conducted 
after reasonable notice and at reasonable times.    

4.6.2.5 If state law is amended, the parties may modify this paragraph consistent with state 
law. 

 
4.6.3 Equal Treatment of Workers 
 

4.6.3.1 CONTRACTOR shall keep fully informed of all federal and state laws, county and 
local ordinances, regulations, codes and all orders and decrees of bodies or 
tribunals having any jurisdiction or authority, which in any way affect the conduct 
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of the WORK.  CONTRACTOR shall at all times observe and comply with all 
such laws, ordinances, regulations, codes, orders and decrees; this includes, but is 
not limited to laws and regulations ensuring equal treatment for all employees and 
against unfair employment practices, including the Occupational Safety and Health 
Administration (“OSHA”) and the Fair Labor Standards Act (“FLSA”).  
CONTRACTOR shall protect and indemnify GILBERT and its representatives 
against any claim or liability arising form or based on the violation of such, whether 
by CONTRACTOR or its employees. 

 
4.7 CHARACTER OF WORKERS 
 
4.7.1 CONTRACTOR shall have in place and enforce a drug-free workplace policy which complies 

with the requirements of the Drug-Free Workplace Act. 
 
4.7.2 CONTRACTOR shall at all times employ sufficient labor and equipment for prosecuting the 

several classes of WORK to full completion in the manner and time required by the 
CONTRACT DOCUMENTS. 

 
4.7.3 All workmen shall be competent and have sufficient skill, knowledge and experience in their 

class of work and in the operation of equipment required to perform all WORK properly and 
satisfactorily. 

 
4.7.4 CONTRACTOR shall at all times enforce strict discipline and good order among its workmen 

and shall not permit the use of alcohol or controlled substances (without a medical 
authorization) at the SITE. 

 
4.7.5 Any person employed by CONTRACTOR or any SUBCONTRACTOR who, in the opinion of 

ENGINEER does not perform his work in a proper and skillful manner or is intemperate or 
disorderly shall, at the written request of ENGINEER be removed from the WORK by 
CONTRACTOR or SUBCONTRACTOR employing such persons, and shall not be employed 
again in any portion of the WORK without the approval of ENGINEER.  CONTRACTOR or 
SUBCONTRACTOR shall hold GILBERT harmless from damages or claims for compensation 
that may occur in the enforcement of this section. 

 
4.7.6 Should CONTRACTOR or SUBCONTRACTOR fail to remove such person as required above, 

or fail to furnish suitable and sufficient personnel for the proper prosecution of the WORK, 
GILBERT may suspend the WORK by written notice until such orders are complied with. 

 
4.8 MAINTENANCE OF TRAFFIC 
 
4.8.1 CONTRACTOR shall submit a Traffic Control Plan to GILBERT’S traffic engineer in 

accordance with Section 10-5(b) of the Gilbert Municipal Code.  No work shall begin until a 
Traffic Control Plan has been approved, unless authorized in writing by the ENGINEER.  
CONTRACTOR shall coordinate with the various agencies both commercial and public, 
involved in the collection and removal of trash and garbage, so that adequate services are 
maintained. 
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4.8.2 The CONTRACTOR will coordinate and schedule off-duty police officers with the Town of 
Gilbert as a part of the CONTRACTOR’s traffic control work.  GILBERT will pay for the 
officers directly with no payment to the CONTRACTOR for this item.  The CONTRACTOR 
will be required to present an overall estimate of off duty officer hours required with the 
submission of his master schedule for the project.  Officers charge a minimum of four hours to 
the project if scheduled.  In the event that the CONTRACTOR fails to prosecute the work in a 
timely and orderly fashion, GILBERT shall notify the CONTRACTOR and reserves the right to 
negotiate a corresponding deductive change order with the CONTRACTOR based upon the 
cost of $65/hour/officer that GILBERT will incur for the off duty officers.    

 
4.8.3 Safe and adequate pedestrian and vehicular access shall be provided and maintained to fire 

hydrants, commercial and industrial establishments, churches, schools, parking lots, motels, 
hospitals, fire stations, police stations, residential properties and establishments of a similar 
nature. 

 
4.8.4 Grading operations, roadway excavation and fill construction shall be conducted and 

maintained in such a manner as to provide a reasonably satisfactory and safe surface for 
vehicular and pedestrian traffic.  When rough grading is completed, the roadbed shall be 
brought to and maintained in a reasonably smooth condition, satisfactory and safe for vehicular 
traffic at the posted speed limit.  Pedestrian walkways shall be provided and maintained in a 
like manner.  CONTRACTOR shall accomplish any additional grading operations and/or 
repairs, including barricade replacement or repairs during working and non-working periods 
which, in the opinion of ENGINEER, are required. 

 
4.8.5 In the event of abnormal weather conditions, such as windstorms and rainstorms, 

CONTRACTOR shall immediately inspect his WORK area and take all necessary actions to 
insure that public access and safety are maintained. 

 
4.8.6 CONTRACTOR shall provide ENGINEER with the emergency phone number of his 

representatives. 
 
4.9 CLEANUP AND DUST CONTROL 

 
4.9.1 Throughout all phases of construction, including suspension of WORK, and until final 

acceptance of the PROJECT, CONTRACTOR shall keep the WORK area clean and free from 
rubbish, excess material and debris generated by construction activities. 

 
4.9.2 CONTRACTOR shall take whatever steps, procedures or means required to prevent any dust 

nuisance due to his construction operations.  The dust control measures shall be maintained at 
all times to the satisfaction of ENGINEER and in accordance with the requirements of the 
Maricopa County Bureau of Air Control Rules and Regulations. 

 
4.9.3 Failure of CONTRACTOR to comply with ENGINEER'S cleanup orders may result in an order 

to suspend WORK until the condition is corrected.  No additional compensation or time will be 
allowed as a result of such suspension and ENGINEER has the authority to take such other 
measures as may be necessary to remedy the situation. 
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4.10 SANITATION 
 
4.10.1 CONTRACTOR shall provide suitable and adequate sanitary conveniences for the use of all 

persons employed on the PROJECT.  All sanitary conveniences shall conform to the regulations 
of the public authority having jurisdiction over such matters.  At the completion of the 
PROJECT, all such sanitary conveniences shall be removed and the premises left in a sanitary 
condition. 

 
4.10.2 CONTRACTOR shall cooperate with and follow directions of the Arizona Department of 

Public Health Services and the Maricopa County Health Department with respect to sanitation 
facilities.  State and County Public Health Service representatives shall have access to the 
WORK wherever it is in preparation or progress, and CONTRACTOR shall provide proper 
facilities for such access and inspection. 

 
4.11 WATER 
 
4.11.1 CONTRACTOR and each SUBCONTRACTOR shall supply adequate pure cool drinking 

water with individual drinking cups for the use of employees on this construction.  The quality 
of drinking water shall meet all applicable federal, state and local standards for drinking water. 

 
4.11.2 It shall be the responsibility of CONTRACTOR to provide and maintain, at his own expense, 

an adequate supply of water for his use for construction and to install and maintain necessary 
supply connections and piping for same.  Before final acceptance of the completed PROJECT, 
all temporary connections and piping installed by CONTRACTOR shall be removed. 

 
4.11.3 CONTRACTOR shall apply for a fire hydrant meter and pay for all construction water used at 

the current rates charged by GILBERT, if CONTRACTOR desires to obtain water from the 
distribution system at any point. 

 
 
4.12 CONSTRUCTION STAKING 
 
4.12.1 Construction staking will be made by CONTRACTOR in accordance with the technical 

requirements of Section 105.8 of the MAG Specifications unless otherwise provided in the 
SUPPLEMENTAL CONDITIONS.  CONTRACTOR shall provide and pay for all building 
layout staking, including elevations and all other PROJECT staking. 

 
4.12.2 Replacement of construction stakes that have been knocked out due to CONTRACTOR'S 

WORK or lack of WORK, weather conditions, traffic, vandalism or utility contractors will be 
done at CONTRACTOR'S expense. 

 
4.13 BLUE STAKE 
 
 CONTRACTOR is required to notify Blue Stake (263-1100) prior to the excavation of any 

material in accordance with A.R.S. § 40-360.22.  CONTRACTOR shall directly contact 
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GILBERT for marking of electrical for traffic signals, sprinkler and irrigation facilities. 
 
4.14 UTILITIES SHOWN ON THE PLANS 
 
4.14.1 Regardless of what utilities are shown on the PLANS, it shall be CONTRACTOR'S 

responsibility to verify these locations and any additional lines which may exist through 
consulting with GILBERT, utility companies and/or "Blue Stake." 

 
4.14.2 Existing utilities are indicated on PROJECT PLANS in accordance with the best information 

available.  CONTRACTOR shall notify all owners of utilities when his WORK is in progress 
and shall make such arrangements as are necessary to make any emergency repair to any utility, 
in a manner satisfactory to GILBERT of a damaged utility line, including individual or house 
service utility lines. 

 
4.14.3 No extra compensation will be made for the repair of any individual or house service utility or 

utility lines damaged by CONTRACTOR'S labor forces or equipment, nor for any damage 
incurred through neglect or failure to provide protective barriers, lights and other devices or 
means required to protect such existing utilities. 

 
4.14.4 CONTRACTOR shall expose all sanitary and storm sewers, water, gas, electric, telephone 

utility lines, and other underground structures that might interfere with the WORK, in order to 
permit survey location prior to construction. 

 
4.14.5 CONTRACTOR shall assume full responsibility for damages to any underground facility/utility 

properly shown on the Plans or properly located by the Utility owner, as a result of failing to 
obtain information as to its location, failing to excavate in a careful and prudent manner (as 
defined in MAG Spec’s), or failing to take measures for protection of the facilities/utilities. The 
Contractor is liable to the owner of the Underground Facility/Utility for the total cost of the 
repair. 

 
 
4.15 UTILITIES NOT SHOWN ON THE PLANS 
 
4.15.1 If utility lines are encountered which are not shown on the PLANS, and not located, or 

incorrectly located by the Utility owner, other than individual or house service utility lines, and 
these lines are damaged or work is required to clear same, then MAG Spec Section 109.8 and 
A.R.S. § 40-360 shall apply.   

 
4.15.2 The work necessary for the raising, lowering, or relocating of any such utility shall be at the 

Utility owner’s expense.  The necessary WORK may be done by the Utility owner or by 
CONTRACTOR, or as a collaborative effort, at the option of the Utility owner.  All WORK 
shall be in accordance with the standards of GILBERT and the Utility owner. 

 
4.15.3 In most cases, individual or house service utility lines are not shown on the PLANS.  It shall be 

CONTRACTOR’S responsibility to locate and protect these individual or house services.  If, 
due to CONTRACTOR’S operations, any of these lines are damaged, he shall repair or replace 
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these lines in a manner satisfactory to the owner of the utility at no extra cost to GILBERT.  In 
addition, the cost of location, protection, and working around these individual or house service 
utility lines shall be included in CONTRACTOR’S bid for the WORK under this CONTRACT. 

 
4.16 DRIVEWAYS AND WALKS 
 
4.16.1 Inconvenience caused by digging across driveways and sidewalks shall be kept to a minimum 

by restoring the serviceability of the drive or sidewalk as soon as possible.  At least 24 hours in 
advance of blocking driveways, CONTRACTOR shall notify the property owner.  
CONTRACTOR shall replace or repair any damage done to driveways and walks to not less 
than the condition existing prior to CONTRACTOR'S WORK.  If it is necessary to leave an 
excavation open across driveways or sidewalks, CONTRACTOR shall provide temporary relief 
in the form of steel plates over the excavation. 

 
4.16.2 Temporary paving replacement in front of business establishments shall be placed immediately 

following backfill and shall remain in place until the condition of the backfill is suitable for 
permanent pavement replacement. 

 
4.16.3 Direct access shall be provided at all times to fire engine hoses, fire hydrants, hospitals, police 

stations, and at all other agencies or services where emergencies may require immediate access 
to same. 

 
4.17 TREES AND SHRUBBERY 
 
4.17.1 All trees and shrubbery within the right-of-way or easements shall be protected by 

CONTRACTOR insofar as practicable.  No trees or shrubbery shall be removed without the 
prior approval of GILBERT. 

 
4.17.2 In the event shrubbery or trees must be trimmed or removed, CONTRACTOR shall notify the 

property owner to do so within a reasonable time prior to construction.  All shrubbery or trees 
not removed by the property owner shall be trimmed or removed by CONTRACTOR and 
hauled from the job at CONTRACTOR'S expense. 

 
4.17.3 All trees, shrubs, hedges, brush, etc., designated on the PLANS, or by ENGINEER for removal, 

shall be completely removed and disposed of as indicated on the PLANS or specified. 
 
4.18 IRRIGATION DITCHES AND STRUCTURES 
 
 CONTRACTOR shall contact the owners of any ditches, irrigation lines, and appurtenances 

which interfere with the WORK and shall make arrangements for dry-up or scheduling of water 
deliveries.  CONTRACTOR shall be liable for any damage due to irrigation facilities damaged 
by his operations and shall repair such damaged facilities to an "equal or better than" original 
condition. 

 
4.19 ROADS AND FENCES 
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4.19.1 Streets and roads subjected to interference by the prosecution of this WORK shall be kept open 
in compliance with Section 4.9 and maintained by CONTRACTOR until the WORK is 
completed. 

 
4.19.2 All fences located in easements, when damaged or temporarily removed, shall be restored to a 

condition equal to or better than the original condition.  Such fences shall be restored at 
CONTRACTOR'S expense. 

 
4.20 PROTECTION OF WORK AND CLEANING UP 
 
4.20.1 CONTRACTOR shall be responsible for the protection of all WORK until its completion and 

final acceptance, and he shall at his own expense, replace damaged or lost material, or repair 
damaged parts of the WORK, and CONTRACTOR and his Sureties shall be liable therefore. 

 
4.20.2 CONTRACTOR shall remove from the vicinity of the completed WORK all plant, surplus 

material or equipment belonging to him or used under his direction during construction.  All 
surplus excavated material, concrete, plaster and debris of all kinds shall be removed from 
GILBERT'S premises, streets or portions of building or property at or adjacent to the site of the 
WORK excepting that select material which may be required for refilling or grading the 
surface.  Salvage material shall be stored at areas designated by ENGINEER.  Where an area is 
indicated to be "cleared", all the weeds, vegetation, shrubs and trees shall be removed unless 
they are specifically noted not to be removed. 

 
4.21 METHODS AND EQUIPMENT 
 
4.21.1 The methods and equipment adopted by CONTRACTOR shall be such as will secure a 

satisfactory quality of WORK and will enable CONTRACTOR to complete the WORK in the 
time agreed upon.  The selection and use of these methods and equipment is the responsibility 
of CONTRACTOR. 

 
4.21.2 When the SPECIFICATIONS state the construction shall be performed by the use of certain 

methods and equipment, such methods and equipment shall be used unless others are 
authorized by ENGINEER.  If CONTRACTOR desires to use a method or type of equipment 
other than those specified, he may make that request to GILBERT, who shall immediately 
forward the request to ENGINEER.  The request shall be in writing and shall include a full 
description of the methods and equipment proposed to be used and an explanation of the 
reasons for desiring to make the change.  If approval is given, it will be on the condition that 
CONTRACTOR will be fully responsible for producing construction work that performs the 
equivalent or better function as the original specifications..  Approval by GILBERT does not 
guarantee acceptance of the final Work, which will be determined by ENGINEER after 
evaluating whether equivalent or better function as the original specifications was or will be 
achieved.  If, after trial use of the substituted methods or equipment, ENGINEER determines 
that the WORK produced does not meet the SPECIFICATIONS, CONTRACTOR shall 
discontinue the use of the substitute method or equipment and shall complete the remaining 
construction with the specified methods, equipment and quality, or take such other corrective 
action as ENGINEER may direct.  No change will be made in basis of payment of the 
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construction items involved nor in the CONTRACT TIME as result of authorizing a change in 
methods or equipment under these provisions.  CONTRACTOR may appeal a decision of 
ENGINEER under this Section to the   GILBERT’S REPRESENTATIVE.  Any such appeal 
must be made in writing within forty-eight (48) hours of ENGINEER'S decision or the right to 
appeal is waived. 

 
4.22 SUSPENSION OF WORK 
 
 In case of suspension of WORK from any cause whatever, CONTRACTOR shall be 

responsible for the protection of all MATERIALS and equipment.  CONTRACTOR shall 
provide suitable drainage and erect temporary structures where necessary to protect the 
MATERIALS and equipment. 

 
4.23 DELAYS AND EXTENSION OF TIME 
 
4.23.1 If CONTRACTOR finds it impossible for reasons beyond his control to complete the WORK 

within the CONTRACT TIME as specified or as extended, he shall immediately submit a 
written request to ENGINEER for an extension of time setting forth therein the reasons that he 
believes will justify the granting of his request.  CONTRACTOR'S plea that insufficient time 
was specified is not a valid reason for extension of time.  If ENGINEER finds that the WORK 
was delayed because of conditions beyond the control and through no fault of CONTRACTOR, 
he may extend the CONTRACT TIME in such amount as the conditions justify.  The extended 
CONTRACT TIME shall be non-compensable and shall be in full force and affect the same as 
though it were the original CONTRACT TIME. 

 
4.23.2 In setting the CONTRACT TIME, it has been assumed that up to 3 WORKING DAYS may be 

lost as a result of weather conditions which will slow down the normal progress of WORK; 
therefore, no extensions in CONTRACT TIME will be allowed for the first 3 WORKING 
DAYS lost due to bad weather conditions. Attention is directed to the nearest weather bureau 
station in the vicinity of the WORK for determining the extremes of temperature, wind 
velocities and the amount and intensity of precipitation that can be expected. 

 
4.23.3 To receive consideration, a request for extension of time must be made in writing to 

ENGINEER stating the reason for said request, and such request must be received by 
ENGINEER within forty-eight (48) hours following the end of the delay-causing condition. 

 
4.23.4 ENGINEER shall ascertain the facts and extent of the delay, and its findings of the facts thereon 

shall be final and conclusive.   
4.23.5 An extension of time may be granted by GILBERT after the expiration of the time originally 

fixed in the CONTRACT or as previously extended, and the extension so granted shall be 
deemed to commence and be effective from the date of such expiration.  Any extension of time 
shall not release the sureties upon any bond required under the CONTRACT. 

 
4.23.6 GILBERT'S or ENGINEER’S liability for delay from any cause shall be limited to granting a 

time extension to CONTRACTOR and there is no other obligation, expressed or implied, on 
the part of GILBERT or ENGINEER to CONTRACTOR for delay from any cause.  An 
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extension of CONTRACT TIME shall not release the sureties of their obligations, which shall 
remain in full force until the discharge of the CONTRACT. 

 
4.24 GILBERT'S RIGHT TO CARRY OUT THE WORK 
 
 If CONTRACTOR defaults or neglects to carry out the WORK in accordance with the 

CONTRACT DOCUMENTS, and fails within ten (10) working days after receipt of written 
notice from GILBERT to commence and continue correction of such default or neglect with 
diligence and promptness, GILBERT may without prejudice to any other remedy GILBERT 
may have, make good such deficiencies.  In such case an appropriate CHANGE ORDER shall 
be issued deducting from the payments then or thereafter due CONTRACTOR the cost of 
correcting such deficiencies, including compensation for ENGINEER’S additional services 
made necessary by such default, neglect or failure.  If the payment then or thereafter due 
CONTRACTOR is not sufficient to cover such amount, CONTRACTOR shall pay the 
difference to GILBERT. 

 
4.25 TERMINATION FOR BREACH OF CONTRACT 
 
4.25.1 If CONTRACTOR refuses or fails to prosecute the WORK or any separable part thereof in 

accordance with the PLANS AND SPECIFICATIONS or with such diligence as will ensure its 
completion within the time specified herein, or an extension thereof, or fails to complete such 
WORK within time, or if he or any of his SUBCONTRACTOR(S) should violate any of the 
provisions of the CONTRACT, GILBERT may terminate this CONTRACT. 

 
4.25.2 In the event of any such termination, GILBERT shall immediately serve written notice thereof 

upon the Surety and CONTRACTOR, and the Surety shall have the right to take over and 
perform the CONTRACT; provided however, that if the Surety within fifteen (15) DAYS after 
the serving upon it of a notice of termination does not give GILBERT written notice of its 
intention to take over and perform the CONTRACT and does not commence performance 
thereof within thirty (30) DAYS from the date of serving said notice, GILBERT may take over 
the WORK and prosecute the same to completion by CONTRACT or by any other method 
GILBERT may deem advisable.  GILBERT may, without liability for so doing, take possession 
of and utilize in completing the WORK such MATERIALS, appliances, plants and other 
property belonging to CONTRACTOR that may be on the site of the WORK and be necessary 
therefore.  For any portion of such WORK that GILBERT elects to complete by furnishing 
employees, MATERIALS, tools and equipment, GILBERT shall be compensated for such in 
accordance with the schedule of compensation for force account work in the section on 
payment for changes in the WORK. 

 
4.25.3 The foregoing provisions are in addition to and not in limitation of any other rights or remedies 

available to GILBERT. 
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PART V 
 

GENERAL CONDITIONS 
 

CONTROL OF WORK 
 
5.1  TIME OF WORK 
 
5.1.1 Initial Contract Schedule 
 

5.1.1.1 Prior to the preconstruction meeting, CONTRACTOR shall furnish to ENGINEER 
one hard copy and one copy in electronic format of an INITIAL CONTRACT 
SCHEDULE. 

5.1.1.2  The INITIAL CONTRACT SCHEDULE shall be based on and incorporate the 
CONTRACT Milestone and Completion Dates specified in the CONTRACT 
DOCUMENTS. 

5.1.1.3  The INITIAL CONTRACT SCHEDULE shall indicate the detailed plan for the 
work to be completed in the first ninety (90) days of the CONTRACT; details of 
planned mobilization of plant and equipment; sequence of early operations; and 
procurement of MATERIALS and equipment. WORK beyond ninety (90) days 
shall be shown in summary form. 

5.1.1.4  The INITIAL CONTRACT SCHEDULE shall be a time-scaled, resource loaded 
Critical Path Method (CPM) type schedule, prepared in a Primavera compatible 
software. 

5.1.1.5  VERTICAL PROJECTS - The INITIAL CONTRACT SCHEDULE shall be cost 
loaded. The accepted cost loaded schedule will be used as a basis for monthly 
progress payments until acceptance of the CONTRACT SCHEDULE. Use of the 
INITIAL CONTRACT SCHEDULE for progress payments shall not exceed 30 
days. 

5.1.1.6  HORIZONTAL PROJECTS – The Bid Schedule will be used as a basis for 
monthly progress payments.   

5.1.1.7   Overall time of completion and time of completion for each milestone shown on 
the INITIAL CONTRACT SCHEDULE shall adhere to the times in the 
SUPPLEMENTAL CONDITIONS, unless an earlier (advanced) initial time of 
completion is requested by CONTRACTOR and agreed to by ENGINEER. Any 
such agreement shall be formalized by a CHANGE ORDER. 

5.1.1.8  ENGINEER will review the INITIAL CONTRACT SCHEDULE for conformance 
with the requirements of the CONTRACT DOCUMENTS. ENGINEER will return 
the INITIAL CONTRACT SCHEDULE with comments within five (5) working 
days after receiving it from CONTRACTOR. 
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5.1.2   Contract Schedule Development 
 

5.1.2.1  Within fifteen (15) working days after receiving the NOTICE TO PROCEED, 
CONTRACTOR shall submit a detailed proposed CONTRACT SCHEDULE 
presenting an orderly and realistic plan for completion of the WORK, in 
conformance with the requirements of the CONTRACT DOCUMENTS. 

5.1.2.2  The proposed CONTRACT SCHEDULE shall furnish or comply with the 
following requirements: 

 
    VERTICAL PROJECTS 
 

A.       A time scaled cost loaded CPM type schedule. 

B.       No activity on the schedule shall have a duration longer than ten (10) 
working days, with the exception of fabrication and procurement activities, 
unless otherwise approved by ENGINEER if the PROJECT is a horizontal 
project (road, sewer, water improvements). Activity durations shall be the 
total number of actual days required to perform that activity including 
consideration of weather impact on completion of that activity. 

C.       Procurement of major equipment, through receipt and inspection at the SITE, 
identified as a separate activity. 

D.       GILBERT furnished MATERIALS and equipment if any, identified as 
separate activities. 

E.       Dependencies (or relationships) between activities. 

F.       Processing/approval of submittals and shop drawings for major equipment. 
Activities that are dependent on submittal acceptance and/or MATERIAL 
delivery shall not be scheduled to start earlier than the expected acceptance 
or delivery dates. 

G.      The total cost of performing each activity. This cost shall be the total of 
labor, material, equipment, including overhead and profit. The sum of the 
cost for activities shall equal the total contract value. 

H.       Ten (10) working days for developing punch list(s), completion of punch list 
items, and final clean up for the WORK or any designated portion thereof.  
No other critical activities shall be scheduled during this period. 

I.         Interface with the WORK of other contractors (or entities). 
 

HORIZONTAL PROJECTS   
 

A.       A time scaled cost loaded CPM type schedule. 

B. No activity on the schedule shall have a duration longer than ten (10) 
working days, with the exception of fabrication and procurement activities, 
unless otherwise approved by ENGINEER.  Activity durations shall be the 
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total number of actual days required to perform that activity including 
consideration of weather impact on completion of that activity. 

C. Procurement of major equipment, through receipt and inspection at the SITE, 
identified as a separate activity. 

D. GILBERT furnished MATERIALS and equipment if any, identified as 
separate activities. 

E. Dependencies (or relationships) between activities. 

F. Processing/approval of submittals and shop drawings for major equipment.  
Activities that are dependent on submittal acceptance and/or MATERIAL 
delivery shall not be scheduled to start earlier than the expected acceptance 
or delivery dates. 

G. Ten (10) working days for developing punch list(s), completion of punch list 
items, and final clean up for the WORK or any designated portion thereof.  
No other critical activities shall be scheduled during this period. 

H.  Interface with the WORK of other contractors (or entities). 
 

5.1.2.3  CONTRACTOR shall submit to ENGINEER one hard copy and one copy in 
electronic format of the CONTRACT SCHEDULE. 

5.1.2.4  ENGINEER will review the proposed CONTRACT SCHEDULE for conformance 
with the requirements of the CONTRACT DOCUMENTS. Within five (5) working 
days after receipt, ENGINEER will accept the CONTRACT SCHEDULE or will 
return it with comments. If the proposed CONTRACT SCHEDULE is not 
accepted, CONTRACTOR shall revise the schedule to incorporate comments and 
resubmit the schedule for acceptance within five (5) working days after receiving it. 
The accepted schedule shall become the CONTRACT SCHEDULE.  Schedules 
showing a completion date earlier than the contract date will not be accepted. 

5.1.2.5  The CONTRACT SCHEDULE shall be the basis for evaluating job progress, 
payment requests, and time extension requests. The responsibility for developing 
the CONTRACT SCHEDULE and monitoring actual progress as compared to the 
schedule rests with CONTRACTOR. 

5.1.2.6  Failure of the CONTRACT SCHEDULE to include any element of the WORK or 
any inaccuracy in the CONTRACT SCHEDULE will not relieve CONTRACTOR 
from responsibility for accomplishing all the WORK in accordance with the 
CONTRACT 

5.1.2.7  Acceptance of the CONTRACT SCHEDULE will not relieve CONTRACTOR of 
the responsibility for accomplishing the WORK in accordance with the 
CONTRACT. 

 
5.1.3 Monthly Updates 
 

5.1.3.1  CONTRACTOR shall submit to ENGINEER each month an up-to-date status 
report of the work. The status report shall include: 

52 of 444



Project Name: Park Village FY16 Landscape  Improvements 
Contract No.: 2015-8003-0673 

 
 

 
Form No. CIP2.4.1 36 
Construction General Conditions without CM for DBB Projects 
Revised March 27, 2015 

 
A.      CONTRACTOR'S estimated percentage complete for each activity not yet 

complete. 

B.      Actual start/finish dates for activities as appropriate. 

C.      Identification of processing errors, if any on the previous update reports. 

D.      Revisions, if any, to the assumed activity durations including revisions for 
weather impact for any activities due to the effect of the previous update on 
the schedule. 

E.      Identification of activities that are affected by proposed CHANGE ORDERS 
issued during the update period.  

F.       Resolution of conflict between actual work progress and schedule logic. 
When out of sequence activities develop in the CONTRACT SCHEDULE 
because of actual construction progress, CONTRACTOR shall submit 
revision to schedule logic to conform to current status and direction. 

 
5.1.3.2  ENGINEER will review the updated information and meet with CONTRACTOR 

each week at the SITE to determine the status of the WORK. If agreement cannot 
be reached on any issue, CONTRACTOR will use ENGINEER’S determination in 
the processing of the update. 

5.1.3.3  CONTRACTOR will incorporate ENGINEER’S review comments and submit two 
(2) copies of the report. 

5.1.3.4  Progress payments pursuant to the CONTRACT will be based on the update of the 
CONTRACT SCHEDULE. 

 
5.1.4   Schedule Revisions 
 

5.1.4.1  If the sequence of construction differs significantly, as determined by ENGINEER, 
from the CONTRACT SCHEDULE, CONTRACTOR shall submit within five (5) 
working days a revised schedule to ENGINEER for acceptance. 

5.1.4.2  When a proposed CHANGE ORDER is issued which has the potential to impact 
specified completion dates, the CHANGE ORDER request shall include a description 
of the impact of such changes.  If approved, it shall be incorporated into the 
CONTRACT SCHEDULE. Time extensions will be considered only to the extent 
there is insufficient remaining float to accommodate these changes, and pursuant to 
Section 6 of the CONTRACT DOCUMENTS. 

5.1.4.3  Should CONTRACTOR, after acceptance of the CONTRACT SCHEDULE, intend 
to change its plan of construction, it shall submit its requested revisions to 
ENGINEER, along with a written statement of the revision, including a description 
of the logic for rescheduling the work, methods of maintaining adherence to 
intermediate milestones and other specific dates and the reasons for the revisions. If 
the requested changes are acceptable to ENGINEER, they will be incorporated into 
the CONTRACT SCHEDULE in the next reporting period. 
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5.1.4.4  Schedule revisions shall be submitted at least five (5) working days prior to the 
date of submission of update information. ENGINEER will have five (5) working 
days to review the revisions. 

 
5.1.5   Contract Schedule Reports 
 

CONTRACTOR shall submit two (2) copies of the following reports for the proposed 
CONTRACT SCHEDULE, CONTRACT SCHEDULE monthly updates, CONTRACT 
SCHEDULE revisions and recovery schedules: 

 
5.1.5.1  VERTICAL PROJECTS 

 
A.       Schedule Logic Report listing the activities, their early/late and actual start 

and finish dates, duration, float and the logic relationship of activities sorted 
by early start. 

B.       A Cost Report listing each activity and its associated cost, percentage of 
work accomplished, earned value to date, previous payments and amount 
earned for the update period. 

C.       A narrative report with the updated progress analysis, which shall include a 
description of problem areas, current and anticipated delaying factors and 
their impact, an explanation of corrective action taken and proposed 
revisions for recovery. Narrative report on proposed CONTRACT 
SCHEDULE will outline CONTRACTOR’S overall plan, strategy, crew 
movement and utilization, and other considerations in developing the 
schedule. 

 
5.1.5.2  HORIZONTAL PROJECTS 
 

A.  CPM Schedule Report listing the activities, their early/late and actual start 
finish dates, duration, float and the logic relationship of activities sorted by 
early start. 

B.  CONTRACTOR shall provide all the schedule files in Primavera compatible 
format on CD. 

 
5.1.6   Short Interval Schedules 
 

CONTRACTOR shall prepare a Short Interval Schedule (SIS) to be used throughout the duration 
of WORK. The SIS shall include all current activities and projected activities for the succeeding 
two (2) weeks. The SIS shall include actual start/finish dates for the preceding one (1) week.  
Eight copies of the SIS shall be submitted to ENGINEER at the weekly construction meeting. 
CONTRACTOR shall participate in short interval scheduling coordination during the weekly 
construction meetings. 
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5.1.7   Time of Essence 
 

Time is of the essence of this CONTRACT.  CONTRACTOR shall, to the fullest extent possible, 
carry on the various classes or parts of the WORK concurrently, and shall not defer construction 
of any portion of the Work in favor of any other portion of the WORK, without the express 
approval of ENGINEER. 

 
5.1.8   Date of Completion 
 

CONTRACTOR shall fully and satisfactorily complete the WORK within the CONTRACT 
TIME.  The date of completion is defined in Section 9.2. 

 
5.1.9   Responsibility for Completion 
 

5.1.9.1  CONTRACTOR shall furnish sufficient manpower, MATERIALS, facilities and 
equipment and shall work sufficient hours, including night shifts, overtime 
operations, Saturdays, Sundays and holidays as may be necessary to insure the 
prosecution and completion of the WORK in accordance with the accepted 
CONTRACT SCHEDULE.  If work on the critical path is seven days or more behind 
the currently updated CONTRACT SCHEDULE and it becomes apparent that the 
WORK will not be completed within the CONTRACT TIME, CONTRACTOR will 
implement whatever steps it deems necessary to make up all lost time.  If 
CONTRACTOR’S solution is not successful, it will make further attempts using the 
following sequence of events: 

 
A. Reschedule activities to achieve maximum practical concurrence of 

accomplishment of activities. 

B. If the above cannot be achieved then: 
 

 CONTRACTOR shall increase manpower in such quantities and crafts as 
will substantially eliminate, in the judgment of the ENGINEER, the 
backlog of work; or increase the number of working hours, shifts per 
working day, working days per week or the amount of equipment or any 
combination of the foregoing sufficiently to substantially eliminate in the 
judgment of the ENGINEER the backlog of work. 

 In addition, ENGINEER may require the CONTRACTOR to submit a 
recovery schedule demonstrating its program and proposed plan to make 
up a lag in scheduled progress and to ensure completion of the WORK 
within the CONTRACT TIME. If the ENGINEER finds the proposed 
recovery schedule unacceptable, it may require CONTRACTOR to submit 
a new plan.  If the actions taken by CONTRACTOR or the second plan 
proposed are unsatisfactory, ENGINEER may require the CONTRACTOR 
to take any of the actions set forth in the previous paragraph without 
additional cost to GILBERT to make up the lag in scheduled progress. 
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5.1.9.2  Failure of CONTRACTOR to comply with the requirements of this Section 5.1.9 
shall be considered grounds for a determination by GILBERT, that CONTRACTOR 
is failing to prosecute the WORK with such diligence as will ensure its completion 
within the time specified. 

 
5.1.10  Daily Reports 
 

CONTRACTOR shall submit a Daily Activity Report no later than 9:00 a.m. the following 
work day to ENGINEER for each workday including weekends and holidays, when worked. 

 
5.1.11  Payments Withheld 
 

Progress Payments may be withheld in whole or in part should CONTRACTOR fail to comply 
with the requirements of this Section 5.1. 

 
5.2 ENGINEER TO INTERPRET CONTRACT DOCUMENTS 
 
 ENGINEER will decide all questions which may arise as to the interpretation of the PLANS 

AND SPECIFICATIONS.  CONTRACTOR may appeal a decision of ENGINEER made 
pursuant to this paragraph to GILBERT’S REPRESENTATIVE.  Such appeal must be made in 
writing within forty-eight (48) hours of ENGINEER'S decision or the right to appeal is waived. 

 
5.3 FORMAL PROTEST 
 
5.3.1 If CONTRACTOR considers any WORK demanded of him to be outside the requirements of 

the CONTRACT, or if he considers any instruction, ruling, or decision of ENGINEER to be 
unfair, he shall, within forty-eight (48) hours after any such demand is made, or instruction, 
ruling or decision is given, file a written protest stating clearly and in detail his objections and 
the reasons therefore.  Except for such protests as are made of record in the manner and within 
the time above stated, CONTRACTOR shall be deemed to have waived and does hereby waive 
all claims for extra WORK, damages and extensions of time resulting from demands, 
instructions, rulings and decisions of ENGINEER.  If the protest is against a demand, 
instruction, ruling or decision of ENGINEER, it shall be filed with GILBERT’S 
REPRESENTATIVE.  

 
5.3.2 Upon receipt of a protest from CONTRACTOR of a decision of ENGINEER, GILBERT’S 

REPRESENTATIVE shall review the demands, instructions, rulings, or decisions objected to 
and shall promptly advise CONTRACTOR in writing of his final decision, which shall be 
binding.  Upon receipt of a protest from CONTRACTOR of a decision of GILBERT’S 
REPRESENTATIVE, the Town Manager shall review the demands, instructions, rulings, or 
decisions objected to and shall promptly advise CONTRACTOR in writing of his final 
decision, which shall be binding. 

 
5.3.3 CONTRACTOR shall continue work on the Project during the review of the formal protest. 
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5.4 PLANS 
 
5.4.1 The CONTRACT PLANS consist of general drawings.  These indicate such details as are 

necessary to give a comprehensive idea of the construction contemplated.  All authorized 
alterations affecting the requirements and information given on the CONTRACT PLANS shall 
be in writing.  The CONTRACT PLANS shall be supplemented by such working or shop 
drawings prepared by CONTRACTOR as are necessary to adequately control the WORK.  No 
change shall be made by CONTRACTOR in any working or shop drawing after it has been 
accepted by ENGINEER. 

 
5.4.2 CONTRACTOR shall keep a current copy of the PLANS and SPECIFICATIONS at the jobsite, 

and shall at all times give ENGINEER access thereto.  A current copy of PLANS and 
SPECIFICATIONS shall include red-line drawings, all ADDENDA, CHANGE ORDERS, 
ENGINEER INSTRUCTION BULLETINS, and any other approved change made to the 
PLANS and SPECIFICATIONS.  Any drawings or PLANS listed in the SPECIFICATIONS 
shall be regarded as a part thereof and ENGINEER will furnish from time to time such 
additional drawings, PLANS, profiles, and information as he may consider necessary for 
CONTRACTOR'S guidance. 

 
5.4.3 All authorized alterations affecting the requirements and information given on the accepted 

PLANS shall be in writing.  No changes shall be made of any plan or drawing after the same 
has been accepted by ENGINEER except by consent of ENGINEER in writing. 

 
5.5 CONFORMITY WITH PLANS AND ALLOWABLE DEVIATIONS 
 
 Finished surfaces in all cases shall conform with lines, grades, cross sections, and dimensions 

shown on the accepted PLANS.  Allowable deviations, other than specified tolerances, from the 
accepted PLANS and working drawings will in all cases be determined by ENGINEER. 

 
5.6 COORDINATION AND INTERPRETATION OF PLANS AND SPECIFICATIONS 
 
5.6.1 The documents which make up the CONTRACT DOCUMENTS are essential parts of the 

CONTRACT, and a requirement occurring in one is as binding as though occurring in all.  They 
are intended to be coordinated and to describe and provide for a complete WORK.  

 
5.6.2 Should it appear that the WORK to be done or any of the matters relative thereto are not 

sufficiently detailed or explained in these CONTRACT DOCUMENTS, CONTRACTOR shall 
promptly notify ENGINEER.  ENGINEER shall follow the procedures set forth in Section 
4.5.1.  In the event of any discrepancy between any drawing and the figures written thereon, the 
figures shall be taken as correct. 

 
5.6.3 In the event of there being a conflict between one CONTRACT DOCUMENT and any of the 

other CONTRACT DOCUMENTS, the more stringent requirement shall apply. 
 
5.6.4 CONTRACTOR shall not take advantage of any apparent error or omission in the PLANS or 

57 of 444



Project Name: Park Village FY16 Landscape  Improvements 
Contract No.: 2015-8003-0673 

 
 

 
Form No. CIP2.4.1 41 
Construction General Conditions without CM for DBB Projects 
Revised March 27, 2015 

SPECIFICATIONS.  In the event CONTRACTOR discovers such an error or omission, he shall 
immediately notify ENGINEER.  ENGINEER shall proceed as prescribed in Section 4.5.1 of 
the CONTRACT DOCUMENTS. 

 
5.7 ORDER OF WORK 
 
5.7.1 When required by the CONTRACT DOCUMENTS, CONTRACTOR shall follow the 

sequence of operations as set forth therein.  Full compensation for conforming with such 
requirements will be considered as included in the prices paid for CONTRACT items of 
WORK and no additional compensation will be allowed there for. 

 
5.7.2 The organization of the SPECIFICATIONS into divisions and articles and the arrangement of 

drawings shall not control CONTRACTOR in dividing the WORK among 
SUBCONTRACTORS or in establishing the extent of WORK to be performed by any trade. 

 
5.8 COOPERATION BETWEEN CONTRACTORS 
 
5.8.1 GILBERT reserves the right to CONTRACT for and perform other or additional WORK on or 

near the WORK covered by the CONTRACT.   
 
5.8.2 When separate contracts are let within the limits of any one PROJECT, each CONTRACTOR 

shall conduct his work so as not to interfere with or hinder the progress or completion of the 
WORK being performed by other CONTRACTORS.  CONTRACTORS working on the same 
PROJECT shall cooperate with each other as directed. 

 
5.8.3 Each CONTRACTOR involved shall assume all liability, financial or otherwise, in connection 

with his CONTRACT and shall protect and save harmless GILBERT from any and all damages 
or claims that may arise because of inconvenience, delay, or loss experienced by him because of 
the presence and operations of other CONTRACTORS working within the limits of the same 
PROJECT. 

 
5.8.4 CONTRACTOR shall arrange his WORK and shall place and dispose of the MATERIALS 

being used so as not to interfere with the operations of the other CONTRACTORS within the 
limits of the same PROJECT.  He shall join his WORK with that of others in an acceptable 
manner and shall perform it in proper sequence to that of the others. 

 
5.8.5 GILBERT will not honor any claim for extra compensation due to delays, extra WORK, or 

extension of time caused by any other CONTRACTORS working within the limits of the same 
PROJECT. 

 
5.9 INSPECTION 
 
5.9.1 CONTRACTOR shall furnish ENGINEER with every reasonable facility for ascertaining 

whether the WORK as performed is in accordance with the requirements and intent of the 
SPECIFICATIONS and CONTRACT. ENGINEER shall be permitted to inspect all 
MATERIALS and each part or detail of the WORK at any time for the purpose of expediting 
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and facilitating the progress of the WORK.  ENGINEER shall be furnished with such 
information and assistance by CONTRACTOR as required to make a complete and detailed 
inspection.  Should any WORK be covered up before acceptance or consent of ENGINEER, it 
must, if required by ENGINEER, uncovered for examination at CONTRACTOR'S expense.   
The direct control shall be solely the responsibility of CONTRACTOR'S foremen and 
superintendent. 

 
5.9.2 When the United States government is to pay a portion of the cost of the WORK covered by the 

CONTRACT, the WORK shall be subject to the inspection of the representatives of the U.S. 
government.  Such inspection shall in no sense make the U.S. government a party to this 
CONTRACT and will in no way interfere with the rights of either party under this 
CONTRACT. 

 
5.9.3 The inspection of the WORK shall not relieve CONTRACTOR of any of his obligations to 

fulfill his CONTRACT as herein provided.  Any unsuitable or defective MATERIALS and 
WORK may be rejected notwithstanding that such WORK and MATERIALS may have been 
previously overlooked and accepted or estimated for payment.  Unsuitable or defective 
MATERIALS shall be removed from the site within three (3) days of such rejection. 

 
5.10 LINES AND GRADES 
 
 Profiles and elevations are indicated on the PLANS.  All WORK under this CONTRACT shall 

be built in accordance with the lines and grades indicated on the PLANS.  These lines and 
grades may be modified as provided in Part VI (Changes in the Work) in the CONTRACT.  
The establishment of the lines and grades shall be set forth under these GENERAL 
CONDITIONS, as modified by the SUPPLEMENTAL CONDITIONS.  CONTRACTOR shall 
verify all vertical and horizontal controls using the nearest benchmark. 

 
5.11 USE OF SITE 
 
5.11.1 CONTRACTOR shall confine operations at the site to areas permitted by law, ordinances, 

permits and the CONTRACT DOCUMENTS, and shall not unreasonably encumber the site 
with any MATERIALS or equipment. 

 
5.11.2 CONTRACTOR shall coordinate all of the CONTRACT'S operations with, and secure 

approval from, ENGINEER before using any portion of the site. 
 
5.12 SEPARATE CONTRACTS TO GILBERT 
 
5.12.1 If any part of CONTRACTOR'S WORK depends on proper execution or results of WORK 

performed by GILBERT or any separate CONTRACTOR, CONTRACTOR shall, prior to 
proceeding with the WORK, promptly report to ENGINEER any apparent discrepancies or 
defects in such other WORK that render it unsuitable for such proper execution and results.  
Failure of CONTRACTOR so to report shall constitute an acceptance of GILBERT'S or 
separate CONTRACTOR'S WORK as fit and proper to receive the WORK, except as to defects 
which may subsequently become apparent in such WORK by others. 
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5.12.2 Should CONTRACTOR wrongfully cause damage to the WORK or property of GILBERT, or 

to other WORK or property on the site, CONTRACTOR shall promptly remedy such damage. 
 
5.12.3 Should CONTRACTOR wrongfully delay or cause damage to the WORK or property of any 

separate CONTRACTOR, CONTRACTOR shall, upon due notice, promptly attempt to settle 
with such other CONTRACTOR by agreement, or otherwise to resolve the dispute. 

 
5.13 TESTS 
 
5.13.1 If the CONTRACT DOCUMENTS, laws, ordinances, rules, regulations or orders of any public 

authority having jurisdiction require any portion of the WORK to be inspected, tested or 
approved, CONTRACTOR shall give ENGINEER timely notice of its readiness so ENGINEER 
may observe such inspection, testing or approval.  CONTRACTOR shall bear all costs of such 
inspections, test or approvals conducted by public authorities.  GILBERT shall reserve the right 
to conduct additional tests and inspections, and, unless otherwise provided, GILBERT shall 
bear all costs of other inspections, tests or approvals. 

 
5.13.2 Required certificates of inspection, testing or approval shall be secured by CONTRACTOR and 

CONTRACTOR shall promptly deliver them to ENGINEER. 
 
 

60 of 444



Project Name: Park Village FY16 Landscape  Improvements 
Contract No.: 2015-8003-0673 

 
 

 
Form No. CIP2.4.1 44 
Construction General Conditions without CM for DBB Projects 
Revised March 27, 2015 

PART VI 
 

GENERAL CONDITIONS 
 

CHANGES IN THE WORK 
 
6.1 CHANGES IN THE WORK 
 
6.1.1 GILBERT, without invalidating the CONTRACT and without notification of sureties, may 

order extra WORK, make changes by altering, or delete any portion of the WORK as specified 
herein, or as deemed necessary or desirable by GILBERT.  All such WORK shall be executed 
under the conditions of the original CONTRACT except that any claim for extension of time 
and additional cost caused thereby shall be adjusted at the time of ordering such change or extra 
WORK. 

 
6.1.2 In giving instructions, ENGINEER shall have authority to make minor changes in the WORK, 

not involving extra cost, and not inconsistent with the purposes of the WORK.  No extra 
WORK or change shall be made unless in pursuance of a written order by GILBERT.  Any 
claim for an addition to the CONTRACT SUM shall not be valid unless the change was so 
ordered, except in an emergency endangering life or property.  If CONTRACTOR claims that 
any instructions involve extra cost under the CONTRACT, he shall within forty-eight (48) 
hours after the receipt of such instructions, provide notice to ENGINEER of such claim, and 
before proceeding to execute the WORK, except in an emergency endangering life or property, 
and the procedure shall then be as provided to approve CHANGE ORDERS. 

 
6.1.3 It is mutually understood that it is inherent in the nature of municipal construction that some 

changes in the PLANS and SPECIFICATIONS may be necessary during the course of 
construction to adjust them to field conditions, and that it is of the essence of the CONTRACT 
to recognize a normal and expected margin of change.  GILBERT shall have the right to make 
such changes in the PLANS and the character of the WORK as may be necessary or desirable to 
insure the completion of the WORK in the most satisfactory manner without invalidating the 
CONTRACT. 

 
6.1.4 Changes shall be incorporated in the written CHANGE ORDER issued by GILBERT, which 

shall be written so as to indicate acceptance on the part of CONTRACTOR as evidenced by his 
signature.   

   
6.2 PRICING OF CHANGES 
 
6.2.1 If a CHANGE ORDER provides for an adjustment to the CONTRACT SUM, the adjustment 

shall be based on one of the following methods: 
   

6.2.1.1 Where the WORK involved is covered by unit prices contained in the Bid 
Schedule, by application of the unit prices to the quantities of the items involved, as 
mutually agreed to by the CONTRACTOR and the ENGINEER. 
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6.2.1.2 By mutual acceptance of a unit price not contained in the Bid Schedule, or mutual 
acceptance of a lump sum price.  The CONTRACTOR shall furnish ENGINEER 
with an itemized cost breakdown together with supporting data including the 
quantities used in computing the unit price and/or lump sum price of the WORK. 

6.2.1.3 Only when methods A and B above are exhausted, then on the basis of the Cost of 
Work plus a CONTRACTOR’S Fee for overhead and profit, as described below.  
(Cost Plus Basis). 

6.2.1.4 Whenever the cost of any work is to be determined on a Cost Plus Basis, 
CONTRACTOR will submit on forms acceptable to the ENGINEER, daily work 
sheets showing an itemized breakdown together with supporting data used to arrive 
at a final cost for the WORK.  No payment will be made for work not verified by 
the ENGINEER.  Final cost for the Change in the WORK shall be reflected and 
formalized in a Change Order. 

 
6.2.2 Allowable costs for any CHANGE ORDER shall be limited to the following: 
 

6.2.2.1 Costs of labor, including social security, Medicare and unemployment insurance, 
fringe benefits available to CONTRACTOR’S employees generally. 

6.2.2.2 Costs of first line supervision labor, including labor burden as described in 
Section6.2.2 A.  “First Line Supervision” shall mean a working foreman or lead 
craft worker other than the PROJECT superintendent. 

6.2.2.3 Actual cost of the PROJECT superintendent associated with any period of 
compensable delay caused by issuance of the CHANGE ORDER.  In the absence of 
a compensable delay, all of the PROJECT superintendent’s time is considered to 
have been paid for as part of the overhead. 

6.2.2.4 Actual costs of MATERIALS, including sales tax and delivery. 

6.2.2.5 Rental costs of machinery and equipment, based on the latest “schedule of 
equipment rates” used by the Arizona Department of Transportation, exclusive of 
small tools, whether rented from CONTRACTOR or others. 

6.2.2.6 Overhead and profit as specified below.  “Overhead” shall include the following:  
Preparation of all paperwork related to changes in the WORK, including field 
review, estimating and cost breakdown; coordination and supervision, both office 
and field, including the PROJECT superintendent; vehicles, including gas and 
maintenance; small tools, incidentals and consumables; engineering, detailing, and 
revisions to shop drawings and record drawings; general office expense; extended 
and unabsorbed home office overhead; warranty; costs of bonds, liability insurance, 
and all taxes;  and all other expenses not specifically included in Section 6.2.2.1 

 
6.2.3 Upon receipt of a proposed CHANGE ORDER, CONTRACTOR shall promptly proceed with 

the change in the WORK and advise ENGINEER within five (5) working days of 
CONTRACTOR’S agreement or disagreement with the method, if any, provided in the 
proposed CHANGE ORDER for determining the proposed adjustment in the CONTRACT 
SUM or CONTRACT TIME.  Failure to return the CHANGE ORDER to ENGINEER within 
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five (5) working days indicates CONTRACTOR’S AGREEMENT therewith, including 
adjustment in CONTRACT SUM and CONTRACT TIME or the method for determining them. 
 Such agreement shall be effective immediately and shall be recorded as a CHANGE ORDER. 

 
6.2.4 If CONTRACTOR disagrees with the method for adjustment in the CONTRACT SUM, the 

adjustment shall be determined by ENGINEER on the basis of any of the methods described in 
Sections 6.2.1.1 through 6.2.1.4. 

 
6.2.5 Overhead and Profit for actual cost of work performed by the Contractor and/or his Sub-

Contractor, shall be determined in accordance with MAG Section 109.5.  Cumulative total 
markup for all tiers of CONTRACTORS and SUBCONTRACTORS shall not exceed thirty 
percent (30%). 

 
6.2.6 If the net value of a change results in a credit from CONTRACTOR or SUBCONTRACTOR, 

the credit shall be the actual net cost, plus five percent (5%) for overhead and profit.  When 
both additions and credits covering related work or substitutions are involved in any one 
change, the allowance for overhead and profit shall be figured on the basis of the net increase or 
decrease, if any, with respect to the change.  

 
6.3 COST PLUS ADJUSTMENT 
 
6.3.1 Record Keeping.  In the event that the pricing method selected is the “cost plus” method 

described in Sections 6.2.1.3 and 6.2.1.4, CONTRACTOR shall keep and present daily, in such 
form as ENGINEER may prescribe, an itemized accounting together with appropriate 
supporting data of the labor, materials, and equipment used during that DAY.  All labor shall be 
recorded on separate time sheets clearly identified with the CHANGE ORDER number and 
scope of extra work involved.  These time sheets shall be signed daily by ENGINEER.  No 
costs will be allowed for time not recorded and signed the same day the work takes place.  
CONTRACTOR and ENGINEER shall discuss and attempt to resolve any disputed concerning 
CONTRACTOR’S daily records at the time the report is submitted. 

 
6.3.2 Reconciliation.  CONTRACTOR shall on a monthly basis accompanying the progress payment 

request submit a reconciliation for all WORK performed under a cost plus CHANGE ORDER 
during the period of the progress payment.  A final reconciliation shall be submitted within 30 
days after the WORK of the CHANGE ORDER is completed.  The reconciliation shall recap 
all costs and appropriate markups for the period.  No costs will be allowed for work not 
included in a reconciliation within the time periods specified. 

 
6.4 EFFECT ON SURETIES 
 
6.4.1 All changes authorized by the CONTRACT DOCUMENTS may be made without notice to or 

consent of the sureties on the CONTRACT bonds, and shall not reduce the sureties’ liability on 
the bonds. 

 
6.4.2 GILBERT reserves the right to require additional payment or performance bonds to secure a 

CHANGE ORDER. 
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PART VII 
 

GENERAL CONDITIONS 
 

MATERIALS AND WORKMANSHIP 
 

7.1 GENERAL 
 
7.1.1 All equipment, MATERIALS, and articles incorporated in the WORK covered by this 

CONTRACT shall be new and subject to review and acceptance by ENGINEER unless 
otherwise specifically provided for in the CONTRACT DOCUMENTS. 

 
7.1.2 Where equipment, MATERIALS, or articles are referred to in the SPECIFICATIONS as "or 

equal to" any particular standard, ENGINEER shall decide the question of equality. 
 
7.1.3 Wherever any standard published specification is referred to, the latest edition or revision, 

including all amendments, shall be used unless otherwise specified.   MATERIALS of a general 
description shall be the best of their several kinds, free from defects, and adapted to the use for 
which provided.  The physical characteristics of all MATERIALS not particularly specified 
shall conform to the latest standards published by the American Society for Testing and 
Materials, where applicable.  All material shall be new and of the specified quality and equal to 
the accepted samples, if samples have been submitted. 

 
7.1.4 All WORK shall be done and completed in a thorough, workmanlike manner in conformance 

with the CONTRACT DOCUMENTS.  ENGINEER shall have the authority to reject WORK 
not in conformance with the CONTRACT DOCUMENTS. 

 
7.1.5 In the event CONTRACTOR discovers any omission from these SPECIFICATIONS or from 

the PLANS, it shall be the duty of CONTRACTOR to call ENGINEER'S attention to apparent 
errors or omissions and request instructions before proceeding with the WORK.  ENGINEER 
shall, by appropriate instructions, correct errors and/or omissions, which instructions shall be as 
binding upon CONTRACTOR as though contained in the original SPECIFICATIONS or 
PLANS. 

 
7.1.6 CONTRACTOR may appeal a decision of ENGINEER made pursuant to Section 7.1 to 

GILBERT’S REPRESENTATIVE.  Such appeal must be made in writing within forty-eight 
(48) hours of ENGINEER'S decision or the right to appeal is waived. 

 
7.2 SUBSTITUTION OF MATERIAL OR EQUIPMENT 
 
 Substitution of material or equipment shall only be made pursuant to Section 1.8. 
 
7.3 SHOP DRAWINGS, PRODUCT DATA AND SAMPLES 
 
7.3.1 Shop drawings are drawings, diagrams, schedules and other data specially prepared for the 

WORK by CONTRACTOR or any SUBCONTRACTOR, manufacturer, supplier or distributor 
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to illustrate some portion of the WORK. 
 
7.3.2 Product data are illustrations, standard schedules, performance charts, instructions, brochures, 

diagrams and other information furnished by CONTRACTOR to illustrate a material, product 
or system for some portion of the WORK. 

 
7.3.3 Samples are physical examples that illustrate MATERIALS, equipment or workmanship, and 

establish standards by which the WORK will be judged. 
 
7.3.4 All MATERIALS to be incorporated in the WORK shall be subject to sampling, testing and 

acceptance.  Samples furnished by CONTRACTOR shall be representative of the 
MATERIALS to be used.  ENGINEER may select samples or may require that samples be 
delivered to and tested at a laboratory designated by ENGINEER at no additional cost to 
GILBERT. 

 
7.3.5 CONTRACTOR shall prepare, review, approve and submit to ENGINEER, with reasonable 

promptness and in such sequence as to cause no delay in the WORK or in the WORK of 
GILBERT or any separate CONTRACTOR all shop drawings, product data and samples 
required by the CONTRACT DOCUMENTS.   CONTRACTOR shall cooperate with 
ENGINEER in the coordination of the shop drawings, product data and samples with those of 
other separate CONTRACTORS. 

 
7.3.6 By preparing, approving and submitting shop drawings, product data and samples, 

CONTRACTOR represents that CONTRACTOR has determined and verified all 
MATERIALS, field measurements and field construction criteria related thereto, or will do so 
with reasonable promptness, and has checked and coordinated the information contained within 
such submittals with the requirements of the WORK, the PROJECT and the CONTRACT 
DOCUMENTS. 

 
7.3.7 ENGINEER will review and approve or take other appropriate action upon CONTRACTOR'S 

submittals such as shop drawings, product data and samples for conformance with the 
SPECIFICATIONS.  ENGINEER'S approval of the specific item shall not indicate approval of 
an assembly of which the item is a component. 

 
7.3.8 All sampling and testing of MATERIALS shall be done in accordance with the latest 

designated standard methods AASHTO or ASTM, or in accordance with special methods 
designated in the SPECIFICATIONS.  CONTRACTOR shall pay for all material testing 
required.  

 
7.4 MATERIALS FURNISHED BY GILBERT 
 
 All MATERIALS and/or services to be furnished by GILBERT are indicated in the 

SUPPLEMENTAL CONDITIONS.  The cost of CONTRACTOR handling and placing 
GILBERT-furnished MATERIALS shall be included in the CONTRACT price. 
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7.5 STORAGE OF MATERIALS 
 
7.5.1 CONTRACTOR shall provide proper storage facilities and exercise such measures as will 

insure the preservation of the specified quality and fitness of all MATERIALS and equipment 
to be used in the WORK.  Stored MATERIALS shall be located so as to provide reasonable 
access for inspection.  That portion of the right-of-way not required for public travel may be 
used for storage purposes unless prohibited by the other provisions of the PROJECT 
SPECIFICATIONS.  Any additional space required shall be provided by CONTRACTOR at no 
cost to GILBERT.  Protection of MATERIALS and equipment stored on the site shall be the 
responsibility of CONTRACTOR.  GILBERT reserves the right to direct CONTRACTOR to 
provide proper means of protection for MATERIALS if such is deemed advisable by 
ENGINEER; however, the exercise of or failure to exercise this right shall not be deemed to 
relieve CONTRACTOR of his primary responsibility for protecting the material and equipment. 
 CONTRACTOR shall provide suitable warehouses or other adequate means of protection for 
such of the MATERIALS and equipment as require storage or protection.  CONTRACTOR 
shall store and care for the material and equipment in the most suitable manner to protect them 
from distortion, rain, dust, or other damage.  Contractor shall maintain all material and 
equipment in accordance with the manufacturer’s instructions.  The cost of replacing any 
material or equipment damaged in storage shall be borne by CONTRACTOR, and the fact that 
material or equipment has been damaged after partial payment has been made shall not relieve 
CONTRACTOR of his primary responsibility.  No motor shall be left uncovered or 
unprotected. 

 
7.5.2 Payments for MATERIALS or equipment stored off the site shall be conditioned upon 

submission by CONTRACTOR of bills of sale to establish GILBERT'S title to such 
MATERIALS or equipment and certificate of insurance for storage in a bonded warehouse. 

 
7.6 REJECTED MATERIALS AND WORK 
 
 ENGINEER shall have the authority to reject MATERIALS which do not conform to the 

CONTRACT DOCUMENTS.  Rejected MATERIALS shall be removed immediately from the 
site of the WORK unless otherwise permitted by ENGINEER.  No rejected MATERIALS, the 
defects of which have been subsequently corrected, shall be used unless accepted by 
ENGINEER.  If CONTRACTOR fails to remove and replace rejected material, GILBERT has 
authority to do so and to deduct the cost thereof from any monies due or to become due 
CONTRACTOR. 

 
7.7 GUARANTEE OF WORK - WARRANTY 
 
7.7.1 CONTRACTOR warrants to GILBERT that all MATERIALS and equipment furnished under 

this CONTRACT will be new unless otherwise specified and that all WORK will be of good 
quality, free from faults and defects and in conformance with the CONTRACT DOCUMENTS. 
 All WORK not conforming to these requirements, including substitutions not properly 
approved and authorized, may be considered defective.  If required by GILBERT or 
ENGINEER, CONTRACTOR shall furnish satisfactory evidence as to the kind and quality of 
MATERIALS and equipment.  This warranty is not limited by any other provisions of the 
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CONTRACT DOCUMENTS. 
 
7.7.2 CONTRACTOR shall promptly correct all WORK rejected as defective or as failing to 

conform to the CONTRACT DOCUMENTS whether observed before or after acceptance and 
whether or not fabricated, installed or completed.  CONTRACTOR shall bear all costs of 
correcting such rejected WORK, including compensation for the additional services of 
ENGINEER made necessary thereby. 

 
7.7.3 If, within one year after the date of final acceptance by GILBERT of all WORK required by the 

CONTRACT DOCUMENTS or within such longer period of time as may be prescribed by law 
or by the terms of any applicable special warranty required by the CONTRACT 
DOCUMENTS, any of the WORK is found to be defective or not in accordance with the 
CONTRACT DOCUMENTS, CONTRACTOR shall correct it promptly after receipt of written 
notice from GILBERT to do so unless GILBERT has previously given CONTRACTOR a  
written acceptance of such condition.  This obligation shall survive termination of the 
CONTRACT, but it shall in no way limit the warranty set forth in Section 7.7.1.  GILBERT 
shall give the notice required herein promptly after discovery of the condition. 

 
7.7.4 CONTRACTOR shall remove from the site all portions of the WORK which are defective or 

non-conforming and which have not been corrected unless removal is waived by GILBERT. 
 
7.7.5 If CONTRACTOR does not proceed with the correction of such defective or non-conforming 

WORK within a reasonable time fixed by written notice from ENGINEER, GILBERT may 
remove it and may store the MATERIALS or equipment at the expense of CONTRACTOR.  If 
CONTRACTOR does not pay the cost of such removal and storage within ten (10) working 
days thereafter, GILBERT may upon ten (10) additional working days written notice sell such 
MATERIALS and equipment at auction or at private sale and shall account for the net proceeds 
thereof, after deducting all the costs that should have been borne by CONTRACTOR including, 
but not limited to, compensation for ENGINEER'S additional services made necessary thereby. 
 If the proceeds of sale do not cover all such costs, the amount to be paid by GILBERT to 
CONTRACTOR under the CONTRACT shall be reduced by the deficiency.  If payments then 
due to CONTRACTOR are insufficient to cover deficiency, CONTRACTOR shall pay the 
difference to GILBERT. 

 
7.7.6 CONTRACTOR shall bear the costs of making good all WORK of GILBERT or separate 

CONTRACTORS destroyed or damaged by CONTRACTOR'S correction or removal of 
defective WORK. 

 
7.7.7 Nothing contained in this Section 7.7 shall be construed to establish a period of limitation with 

respect to any other obligation that CONTRACTOR might have under the CONTRACT 
DOCUMENTS.  The establishment of the time period of one year after final acceptance or such 
longer period of time as may be prescribed by law or by the terms of any warranty required by 
the CONTRACT DOCUMENTS relates only to the specific obligation of CONTRACTOR to 
correct the WORK and has no relationship to the time within which CONTRACTOR'S 
obligation to comply with the CONTRACT DOCUMENTS may be sought to be enforced.  Nor 
the time within which proceedings may be commenced to establish CONTRACTOR'S liability 
with respect to CONTRACTOR'S obligations other than specifically to correct the WORK. 
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7.7.8 In the event it is necessary for GILBERT to file suit to enforce any liability of CONTRACTOR, 

GILBERT shall be entitled to recover from CONTRACTOR, a reasonable sum as and for costs 
and attorneys fees, in addition to all other amounts found due and owing. 

 
7.8 NO EXERCISE OF AUTHORITY BY ENGINEER 
 
 Neither ENGINEER'S authority to act under this Part VII nor any decision made by him in 

good faith either to exercise or not to exercise such authority shall give rise to any duty or 
responsibility of ENGINEER to CONTRACTOR, any SUBCONTRACTOR, any of their 
agents or employees or any other person performing any of the WORK. 
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PART VIII 
 

GENERAL CONDITIONS 
 

LEGAL RELATIONS AND RESPONSIBILITY 
 
8.1 LAWS TO BE OBSERVED 
 
8.1.1 CONTRACTOR is presumed to know, and at all times shall observe and comply with, all 

federal and state laws and local ordinances, including but not limited to (1) Workers' 
Compensation, occupation diseases, and unemployment compensation laws together with the 
payment of all premiums and taxes therefore; (2) all laws, ordinances, and regulations in any 
manner affecting the conduct of the WORK; and (3) all environmental laws and regulations and 
shall indemnify and save harmless GILBERT and its representatives against any claim arising 
from the violation of such laws, bylaws, ordinances, or regulations by CONTRACTOR, 
SUBCONTRACTORS and their employees and agents.  CONTRACTOR'S particular attention 
is drawn, but not limited to, the laws in paragraphs 8.2, 8.3, 8.4, 8.5 and 8.15. 

 
8.1.2 If CONTRACTOR performs any WORK knowing it to be contrary to such laws, ordinances 

and regulations, CONTRACTOR shall assume full responsibility therefore and shall bear all 
costs attributable thereto. 

 
8.2 HOURS OF LABOR 
 
 All CONTRACTS made by or on behalf of the State of Arizona, or any of its political 

subdivisions, with any person for the performance of any WORK, or the furnishing of any 
material manufactured within the State, shall comply with the Fair Labor Standards Act and 
Section 23-391, Arizona Revised Statutes, as amended. 

 
8.3 ALIEN LABOR 
 
 A person not a legal alien, citizen or ward of the United States shall not be employed upon or in 

connection with any state, county or municipal works or employment; provided that nothing 
herein shall be construed to prevent the working of prisoners by the state or by any county or 
municipality thereof on street or road work or other public work. 

 
8.4 LABOR DISCRIMINATION 
 
8.4.1 Attention is directed to Arizona Revised Statutes, Title 41, Chapter 9, Article 4, as amended, 

entitled "Discrimination in Employment." 
 
8.4.2 When federal funds are to pay a portion of the cost of this PROJECT, then the BIDDER shall 

also comply with applicable paragraphs in the SUPPLEMENTAL CONDITIONS. 
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8.5 PERMITS AND LICENSES 
 
 Except as otherwise provided in the CONTRACT DOCUMENTS, it is the duty of 

CONTRACTOR to procure all permits and licenses.  There will be no charge to 
CONTRACTOR for any necessary GILBERT permits and inspections. 

 
8.6 PATENTED DEVICES, MATERIALS, AND PROCESSES 
 
 CONTRACTOR shall indemnify and save harmless GILBERT and its duly authorized 

representatives from all liabilities, judgments, costs, damages and expenses which may result 
from the infringement of any patents, trademarks or copyrights by reason of the use of any 
proprietary MATERIALS, devices, equipment or processes incorporated in or used in the 
performance of the WORK under this CONTRACT. 

 
8.7 SURVEY LAND MONUMENTS 
 
 Survey land monuments and property marks shall not be moved or otherwise disturbed by 

CONTRACTOR until an authorized agent, of the agency having jurisdiction over the land 
monuments or property marks setting, has witnessed or otherwise referenced their location, and 
only then in accordance with the requirements of the agency having jurisdiction. 

 
8.8 PROTECTION OF PERSON AND PROPERTY 
 
8.8.1 CONTRACTOR shall adopt every practical means and comply with all laws, ordinances and 

regulations in order to minimize interferences to traffic and inconveniences, discomfort and 
damage to the public, including the provision of adequate dust control measures.  All 
obstructions to traffic shall be guarded. 

 
8.8.2 If an unsafe condition arises or exists during the progress of the WORK, or if GILBERT has 

reason to believe that an unsafe condition exists, CONTRACTOR shall suspend the WORK 
wholly or in part for such period as may be necessary to correct the unsafe condition. 

 
8.8.3 Neither CONTRACTOR nor the SUBCONTRACTOR shall trespass upon private property.  

CONTRACTOR shall be responsible for all injury or damage to persons or property, directly or 
indirectly, resulting from operations of CONTRACTOR or SUBCONTRACTORS completing 
this WORK.CONTRACTOR shall ensure that both CONTRACTOR and SUBCONTRACTORS 
comply with the laws and regulations of GILBERT, county and state relating to the safety of 
persons and property.  CONTRACTOR will be held responsible and required to make good any 
injury or damage to persons or property caused by CONTRACTOR or SUBCONTRACTORS or 
any agent or employee of either during the progress of the WORK and until its final acceptance. 

 
8.8.4 CONTRACTOR shall protect against injury or damage to any pipes, sewer conduits, electrical 

conduits, lawns, gardens, shrubbery, trees, fences or other structures or property, public and/or 
private, encountered in this WORK except as stipulated elsewhere herein.  CONTRACTOR 
shall be responsible and liable for any injury or damage or repair to such pipe, structures and 
property. 
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8.9 CONSTRUCTION SAFETY PROGRAM AND REGULATIONS 
 
 The Arizona Occupational Safety and Health Act and the conditions set forth in the Occupation 

Safety and Health Standards (OSHA) shall constitute the outline for the safety program to be 
adhered to during the course of the PROJECT.  CONTRACTOR shall keep a copy of these 
publications available at the jobsite for reference, as well as a copy of CONTRACTOR’S safety 
program. 

 
8.10 PROTECTION OF ANTIQUITIES 
 
8.10.1 Attention is called to state and federal laws pertaining to the protection and preservation of sites 

or objects of archaeological, paleontological or historic interest and endangered species. 
 
8.10.2 It shall be a provision of every CONTRACT that when features of archaeological, 

paleontological or historic interest are encountered or unearthed in the excavation of material 
pits, the roadway prism, or other excavation, CONTRACTOR shall stop work in the immediate 
vicinity of such feature, protect it from damage or disturbance, and report promptly to the 
Director of the Arizona State Museum and ENGINEER.  When a possible endangered or 
threatened species is discovered, CONTRACTOR shall stop work and report promptly to 
ENGINEER. 

 
8.10.3 WORK shall not be resumed in the immediate area until CONTRACTOR is advised by the 

authorities having jurisdiction that study or removal of the feature or features has been 
completed.  CONTRACTOR will be allowed an appropriate CONTRACT time extension as 
provided in these General Conditions for construction time lost. 

 
8.11 CONTINGENCIES 
  
 All loss or damage arising from obstruction or difficulties which may be encountered in the 

prosecution of the WORK, from the action of the elements or from any act or omission on the 
part of CONTRACTOR, SUBCONTRACTOR or any person or agent employed by him shall 
be borne by CONTRACTOR. 

 
8.12 NON-RESPONSIBILITY OF GILBERT 
 
 Indebtedness incurred for any cause in connection with this WORK must be paid by 

CONTRACTOR, and GILBERT is hereby relieved at all times from any indebtedness or claim 
other than payments under terms of the CONTRACT. 

 
8.13 PROPERTY RIGHTS IN MATERIAL 
 
 Nothing in the CONTRACT shall be construed as vesting in CONTRACTOR any right of 

property in the MATERIAL used after they have been attached or affixed to the WORK or the 
soil and accepted.  All such MATERIALS shall become the property of GILBERT upon being 
so attached or affixed. 
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8.14 PROTECTION OF FINISHED OR PARTIALLY FINISHED WORK 
 
 CONTRACTOR shall properly guard and protect all finished or partially finished WORK, and 

shall be responsible for the same until that phase is completed and accepted by GILBERT.  
Estimate or partial payment of WORK so completed shall not release CONTRACTOR from 
such responsibility, but he shall turn over the entire WORK in full in accordance with the 
SPECIFICATIONS before final payment can be made. 

 
8.15 ADMINISTRATIVE CLAIMS 
 
 Prior to the commencement of litigation related to payment, the WORK or the CONTRACT 

DOCUMENTS, CONTRACTOR shall file an Administrative Claim with GILBERT.  Such 
Notice shall be filed within 180 DAYS of the accrual of the cause of action.  Otherwise any 
claim by CONTRACTOR against GILBERT, its officers or employees shall be barred. 
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PART IX 
 

GENERAL CONDITIONS 
 

COMPLETION OF WORK, LIQUIDATED DAMAGES 
AND FINAL ACCEPTANCE 

 
9.1 FAILURE TO COMPLETE WORK WITHIN TIME FOR COMPLETION AND 

LIQUIDATED DAMAGES 
 

9.1.1 It is hereby understood and mutually agreed by and between CONTRACTOR and GILBERT, 
that the date of beginning, rate of progress and the time for completion of the WORK to be 
done hereunder are essential conditions of this CONTRACT; and it is further mutually 
understood and agreed that the WORK embraced in this CONTRACT shall be complete on or 
before the dates set forth in Section 9.2 of this CONTRACT.  CONTRACTOR agrees that said 
WORK shall be prosecuted regularly, diligently and uninterruptedly at such rate of time he 
specified.  It is expressly understood and agreed, by and between CONTRACTOR and 
GILBERT that the time for completion of the WORK shall be in the time as identified in these 
CONTRACT DOCUMENTS. 

 
9.1.2 For each working day that any part of the WORK remains uncompleted after the expiration of 

the time specified and/or allowed for completion of the WORK stipulated in the CONTRACT 
or ordered after the CONTRACT is signed, the sum per day set forth in Section 9.2 shall be 
deducted from any monies due CONTRACTOR, or if no money is due CONTRACTOR, 
GILBERT shall have the right to recover said sum or sums from CONTRACTOR, from the 
Surety, or both. 

 
9.1.3 It shall be understood that the time to complete the PROJECT, beyond the contractual date of 

completion, is in itself prima facie evidence of actual damages incurred, and the amount of 
these deductions are to cover the liquidated damages caused by the loss of use, or limited use, 
of the facility and other additional GILBERT incurred losses, or expenses, due to the failure of 
CONTRACTOR to complete the WORK within the time specified. 

 
9.1.4 The liquidated damages amounts set within Section 9.2 are fixed and agreed upon by and 

between CONTRACTOR and GILBERT because of the impracticability and extreme difficulty 
of fixing and asserting the actual damages GILBERT would in such event sustain, and said 
amounts are agreed to be the amount of damages which GILBERT would sustain, and said 
amounts may be retained from time to time by GILBERT from current periodical estimates. 

 
9.1.5 It is further agreed that time is of the essence of each and every portion of this CONTRACT 

and of the SPECIFICATIONS where a definite and certain length of time is fixed for the 
performance of any act whatsoever; and where under the CONTRACT an additional time is 
allowed as set forth in Section 4.243 of these CONTRACT DOCUMENTS for the completion 
of any WORK, the new time limit fixed by such extension shall be of the essence of this 
CONTRACT. 
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9.1.6 CONTRACTOR shall not be assessed with liquidated damages during any delay in the 
completion of the WORK where an extension of time has been granted by GILBERT pursuant 
to Section 4.243. 

 
9.2 COMPLETION/LIQUIDATED DAMAGES 
 
9.2.1 Substantial Completion:  The date of SUBSTANTIAL COMPLETION of the WORK, or 

designated portion thereof, is the date certified in writing by ENGINEER when construction is 
sufficiently complete, in accordance with the CONTRACT DOCUMENTS as they may have 
been modified by any CHANGE ORDERS agreed to by the parties, so that GILBERT may use 
or occupy the PROJECT, or a designated portion thereof, for the purpose for which it was 
intended.  Certification of a designated portion of the WORK by ENGINEER as being 
Substantially Complete and occupancy of that portion thereafter by GILBERT shall neither 
release or otherwise operate to excuse CONTRACTOR from his duty to complete the 
remainder of the WORK within the CONTRACT TIME including liability for liquidated 
damages. 

 
 Time is of the essence and GILBERT will suffer financial damages due to CONTRACTOR'S 

failure to substantially complete the WORK within thirty (30) DAYS following receipt of the 
NOTICE TO PROCEED.  Liquidated damages of $280 per day will be assessed 
CONTRACTOR for working each day beyond that time that CONTRACTOR fails to achieve 
SUBSTANTIAL COMPLETION. 

 
9.2.2 Final Completion:  The FINAL COMPLETION Date is the date when all items of the WORK 

are completely finished with no items of any scope outstanding or remaining to be completed, 
and all known defective work has been corrected.  This is the date upon which the warranty 
period commences. 

 
 Time is of the essence and GILBERT will suffer financial damages due to CONTRACTOR'S 

failure to reach FINAL COMPLETION of the WORK within ten (10) DAYS after the date of 
SUBSTANTIAL COMPLETION.  Liquidated damages of $280 per day will be assessed 
CONTRACTOR for each working day beyond that time that CONTRACTOR fails to achieve 
FINAL COMPLETION. 

 
9.3 FINAL CLEANING UP 
 
 At completion of the WORK and prior to final acceptance by GILBERT, a thorough cleaning of 

the areas affected shall be carried out by CONTRACTOR.  The following list is not inclusive, 
but to act as a guideline: 

 
9.3.1 VERTICAL PROJECTS 
 

9.3.1.1 Removal of all paint spots, stains, rubbish, debris, tools and equipment from all 
areas and broom clean.  Steam clean all carpets and mop floors. 

9.3.1.2 Cleaning interior and exterior of the buildings, including all windows in any area 
affected by the WORK. 
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9.3.1.3 Brush off, broom sweep, dust and clean ledges, stairs, doors, hardware, and any 
adjoining rooms or areas that were affected by the WORK. 

9.3.1.4 Clear grounds and exterior paved areas and walks of all construction debris, dirt 
and dust and repair any SITE areas damaged during the course of construction. 

 
 Prior to final acceptance, CONTRACTOR shall conduct an inspection of sight-exposed 

surfaces, and all WORK areas, to verify that the entire WORK is clean.  In the event 
CONTRACTOR fails to do so, GILBERT, may cause this WORK to be done at 
CONTRACTOR’S expense. 

 

9.3.2 HORIZONTAL PROJECTS 
 

9.3.2.1 Wash down, brush off, broom sweep, and clean all areas that were affected by the 
WORK.   

9.3.2.2 Clear landscaped areas, paved areas, and walks of all construction debris, dirt and 
dust and repair any and all damaged which occurred during the course of 
construction, and post construction activities. 

 
9.4 RECORD DRAWINGS 
 
 CONTRACTOR shall provide accurate data and field notes on red-line construction record 

drawings as construction progresses, for preparation of the “As-Built” drawings by 
ENGINEER.  

 
9.5 COMPLETION AND INSPECTION 
 
9.5.1 Notice of punch list inspection:  When CONTRACTOR believes that the WORK is complete, 

it shall request in writing a punch list inspection.  Within five (5) working days of the receipt of 
such request, ENGINEER shall make a punch list inspection or inform CONTRACTOR that 
the WORK is not ready for punch list inspection.  Upon completion of the deficient WORK, 
CONTRACTOR shall again request a punch list inspection.  CONTRACTOR shall be present 
at the punch list inspection.  The purpose of the punch list inspection is to determine whether 
the WORK has been completed in accordance with the CONTRACT DOCUMENTS, including 
all CHANGE ORDERS and all interpretations and instructions previously issued.  If 
CONTRACTOR fails to attend any punch list inspection, CONTRACTOR shall be charged for 
the cost of ENGINEER and other design professionals who attended the punch list inspection. 

 
9.5.2 Punch list.  ENGINEER shall notify CONTRACTOR in writing of any deficiencies to be 

remedied prior to final acceptance, by preparing a written list, known in the industry as a punch 
list.  CONTRACTOR shall remedy all items shown on the punch list prior to final acceptance.  
No one is authorized to amend the CONTRACT DOCUMENTS by use of the punch list, which 
is solely for the benefit of CONTRACTOR to enable him to determine what items must be 
corrected before final acceptance will be recommended by the ENGINEER.   GILBERT 
reserves the right to require compliance with the CONTRACT DOCUMENTS, notwithstanding 
the issuance of a punch list or the completion by CONTRACTOR of all items on the punch list. 
    

75 of 444



Project Name: Park Village FY16 Landscape  Improvements 
Contract No.: 2015-8003-0673 

 
 

 
Form No. CIP2.4.1 59 
Construction General Conditions without CM for DBB Projects 
Revised March 27, 2015 

9.6 FINAL ACCEPTANCE 
 
9.6.1 After all WORK under the CONTRACT DOCUMENTS has been completed, as determined by 

ENGINEER, including WORK found to be incomplete pursuant to Section 9.5, ENGINEER 
will recommend in writing to GILBERT that final acceptance of the entire WORK under this 
CONTRACT be made as of the date of ENGINEER'S final inspection.  GILBERT will make 
final acceptance in writing promptly after receiving ENGINEER'S recommendation unless 
GILBERT has reason to believe the WORK in not ready for final acceptance. 

 
9.6.2 Unless otherwise specified in either Section 9.2 or under SUPPLEMENTAL CONDITIONS, no 

partial acceptance of any portion of the WORK will be made and no acceptance other than the 
final acceptance to the overall completed PROJECT will be made.  No inspection or acceptance 
pertaining to specific parts of the WORK shall be construed as final acceptance of any part until 
the overall final acceptance is made by GILBERT.   
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PART X 
 

GENERAL CONDITIONS 
 

PAYMENTS TO CONTRACTORS 
 
10.1 GENERAL 
 
10.1.1 The basis of payment for construction of a PROJECT shall be in full for all WORK actually 

performed in accordance with the PLANS and SPECIFICATIONS, and shall include all labor 
and MATERIALS incorporated in the completed WORK. 

 
10.1.2 Application for payment shall be made on GILBERT approved payment application form and 

accompanied by a cover letter in a format approved by GILBERT. 
 
10.1.3 In the event of a dispute over any amounts owed, GILBERT shall pay the undisputed amount 

and proceed in good faith to resolve the dispute.  Pending final resolution of the dispute, 
CONTRACTOR shall proceed diligently with performance of the CONTRACT and GILBERT 
shall continue to make payments in accordance with the CONTRACT DOCUMENTS to the 
extent such payments are undisputed by GILBERT. 

 
10.2 PARTIAL PAYMENT 
 
10.2.1 Once each month GILBERT will make a partial payment to CONTRACTOR on the basis of a 

duly certified and approved estimate prepared by CONTRACTOR and accepted by ENGINEER 
for WORK completed through the last day of the preceding calendar month.  If requested by the 
ENGINEER, CONTRACTOR shall provide supporting data substantiating its corrections.  The 
estimate will cover the WORK performed by CONTRACTOR during the preceding calendar 
month plus the invoice cost of MATERIAL suitably stored at the site of the PROJECT if 
CONTRACTOR desires payment for MATERIAL stored.  Until final completion and final 
acceptance, retainage from progress payments to CONTRACTOR shall be ten percent (10%) of 
each payment.  After the CONTRACT is fifty percent (50%) complete, however, one-half of 
the amount retained shall be paid to CONTRACTOR and the remaining retention shall be five 
percent (5%) of each payment provided CONTRACTOR is making satisfactory progress on the 
PROJECT as determined by GILBERT; otherwise, retention shall remain at ten percent (10%). 
 The partial payment shall be paid on or before ten (10) working days after the certified and 
approved estimate of the WORK is received by GILBERT. 

 
10.2.2 Cost of MATERIAL properly stored will be based on vendors' invoices that shall be listed by 

CONTRACTOR.  A copy of each such invoice shall accompany the first estimate in which 
payment is requested for MATERIAL covered by the invoice.  This list shall be revised and 
brought up-to-date by CONTRACTOR for each estimate.  The revised list shall show the total 
amount of each invoice, the invoice amount that has been incorporated in the WORK, and the 
remaining invoice amount that is stored for which payment is required that month.  Only those 
MATERIALS that will become an integral part of the final completed PROJECT may be 
included for partial payment as MATERIAL stored.  Partial payments for jobsite delivered 
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material or equipment will in no way reduce CONTRACTOR'S responsibility for such 
MATERIAL or equipment until it has been installed. 

 
10.2.3 VERTICAL PROJECTS Schedule of Values:  Not later than five (5) working days before the 

first Application for Payment, CONTRACTOR shall submit to ENGINEER a schedule of 

values reflecting, as nearly as reasonably possible, the actual values of the various components 

of the WORK.  CONTRACTOR shall provide separate line items for CONTRACTOR’S 

overhead and profit, supervision, insurance, bonds, allowances, and taxes.  CONTRACTOR 

shall prepare the Schedule of Values on a form essentially equal to AIA Document G702/G703, 

or other as approved by the PM/CM.  If requested by ENGINEER, CONTRACTOR shall 

provide supporting data substantiating its correctness.   
 
10.2.4  No partial payment shall be made until updated red-line construction record drawings are 

reviewed and approved by the ENGINEER, through the date for which partial payment is 
requested, reviewed, and determined to reflect actual WORK in place. 

 
10.3 PAYMENT OF ITEMS IN BID 
 
10.3.1 Only those items listed in the Bid are pay items. 
 
10.3.2 Compensation for all WORK necessary for the completion of the PROJECT shall be included 

by the BIDDER in the price bid for the items shown in the Bid. 
 
10.4 PAYMENT FOR "EXTRA WORK" AND FOR "CHANGES IN THE WORK" 
 
 Payment for changes in the WORK and for claims for extra WORK will be made as stated in 

Part VI of these GENERAL CONDITIONS. 
 
10.5 ASSIGNMENT OF PAYMENTS 
 
10.5.1 Claims for monies due or to become due CONTRACTOR may be assigned to a bank, trust 

company, or other financial institution, and may thereafter be further assigned and reassigned to 
any such institution.  Any such assignment or reassignment may be made to one (1) party as 
agent or trustee for two (2) or more parties participating in such financing. 

 
10.5.2 No assignment by CONTRACTOR of any CONTRACT to be entered into hereunder, or of any 

part thereof, or of funds to be received thereunder by CONTRACTOR will be recognized by 
GILBERT unless such assignment has had prior consent of GILBERT and the surety has been 
given notice of such assignment in writing and has consented thereto in writing. 

 
10.6 FINAL PAYMENT AND CONTRACT CLOSEOUT 
 
10.6.1 When CONTRACTOR determines that the CONTRACT is complete and all items on the 

punch list have been satisfied, or contends that such items are not required by the CONTRACT 
DOCUMENTS, CONTRACTOR shall submit a request for final payment.  No final payment 
shall be made until all WORK has been finally accepted. 
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10.6.2 Simultaneously with CONTRACTOR’S request for final payment, CONTRACTOR shall 
submit the following items to ENGINEER: 

 
10.6.2.1 Red-line construction record drawings 

 10.6.2.2  Warranties 

 10.6.2.3 Three sets of documentation completely covering the operation and maintenance 
of the mechanical and electrical installation and all other equipment required by 
the SUPPLEMENTAL CONDITIONS to be furnished with such manuals.  The 
documentation shall include charts, diagrams, performance curves, catalog 
information, lubrication manuals, and details pertaining to the functioning of 
various items of equipment.  The documentation shall be divided logically into 
“systems” on the basis of operation, without respect to trades, subcontractors or 
arbitrary specifications sections.  The relationship of the “systems” shall be 
clearly a concisely detailed. 

 
10.6.3 Other items required by the SUPPLEMENTAL CONDITIONS. 
 
10.6.4 Upon receipt of the submittals required in Section 10.6.2, ENGINEER shall prepare a written 

estimate of the sum due to CONTRACTOR.  This estimate shall take into account the 
CONTRACT SUM, as adjusted by any CHANGE ORDERS, amounts already paid, and sums 
to be retained for incomplete WORK, liquidated damages, and for any other cause under the 
CONTRACT DOCUMENTS.  ENGINEER shall prepare a statement of final inspection, stating 
that the work has been given a final inspection, that CONTRACTOR has submitted the 
required documents, setting forth with detail any deviations in the WORK as completed from 
the CONTRACT DOCUMENTS, and estimating the cost of correction of such deviations.  
ENGINEER’S statement shall be transmitted to GILBERT along with CONTRACTOR’S 
request for final payment.  ENGINEER shall provide a copy of the statement of final inspection 
and ENGINEER’S estimate of the sum due to CONTRACTOR. 

 
10.6.5 If CONTRACTOR contests the estimate of sums due prepared by ENGINEER, within five (5) 

working days following delivery to CONTRACTOR of ENGINEER’S estimate of the sum due, 
CONTRACTOR shall file its protest in writing with the GILBERT Town Clerk, setting forth in 
detail all grounds alleged by him to justify an adjustment to ENGINEER’S final estimate.  
Failure to file a protest within the five (5) working days specified above shall constitute a 
waiver and acceptance by CONTRACTOR of ENGINEER’S estimate.  

 
10.6.6 Neither acceptance of, nor payment for, the WORK or any part thereof, nor any extension of 

time, nor any possession taken by GILBERT shall operate as a waiver of any of the provisions 
of the CONTRACT DOCUMENTS, nor shall a waiver of any breach of the contract be held to 
be a waiver of any other or subsequent breach.  Acceptance by GILBERT shall not be deemed 
an acceptance of latent defects, nor shall it constitute a waiver of any of the provisions of the 
CONTRACT DOCUMENTS. 

 
10.7 USE OF GILBERT’S ALLOWANCE  
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10.7.1 The CONTRACT SUM includes a GILBERT allowance which is not a part of the total bid 
price. This allowance is to be used at the sole discretion of GILBERT for the completion of 
unspecified work not covered by other bid items.  Authorization for work under this bid item 
shall be made by the CONSTRUCTION MANAGER and GILBERT prior to the start of such 
work. The Allowance Authorization Form attached to these General Conditions shall be 
executed by the CONTRACTOR, PM/CM and GILBERT prior to start of such work. 

 
10.7.2 When applicable unit costs from the bid schedule can be used, the CONTRACTOR shall be 

bound by these costs for the additional work compensated through the allowance; otherwise the 
cost of allowance work shall be estimated in the same manner as a change order in accordance 
with Section 6.2 of the General Conditions. 

 
10.7.3 After the additional work is approved, the CONTRACTOR may invoice the cost of such work 

in accordance with the payment process in the General Conditions.   
 

10.7.4 Any unused part of the GILBERT allowance shall be retained by GILBERT at the end of the 
project via a deductive change order. 
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PERFORMANCE BOND 
 

 STATUTORY PERFORMANCE BOND PURSUANT TO 
 TITLE 34, CHAPTER 2, ARTICLE 2, 
 OF THE ARIZONA REVISED STATUTES 
 (Penalty of this bond must be 100% of the CONTRACT amount) 
 
 
  KNOW ALL MEN BY THESE PRESENTS: 
 
  That, ________________________________________________ (hereinafter 
"Principal"), and ___________________________________________, a corporation organized 
and existing under the laws of the State of ________________, duly licensed in and holding a 
certificate of authority to transact surety business in the State of Arizona issued by the Director of 
the department of Insurance pursuant to Title 20, Chapter 2, Article 1, (hereinafter "Surety"), as 
Surety are held and firmly bound unto Town of Gilbert, County of Maricopa, State of Arizona in 
the amount of _____________________________________ Dollars ($______________), for 
the payment of which, the Principal and Surety bind themselves, and their heirs, administrators, 
executors, successors and assigns, jointly and severally, firmly by these presents. 
 
  WHEREAS, the Principal has entered into a certain written CONTRACT with 
Town of Gilbert, entitled __________________________________________.  
 
  NOW THEREFORE, THE CONDITION OF THIS OBLIGATION IS SUCH, that 
if the Principal faithfully performs and fulfills all of the undertakings, covenants, terms, 
conditions and agreements of the CONTRACT during the original term of the CONTRACT and 
any extension of the CONTRACT with or without notice to the Surety, and during the life of the 
guaranty required under the CONTRACT, and also performs and fulfills all of the undertakings, 
covenants, terms, conditions and agreements of all duly authorized modifications of the 
CONTRACT that may hereinafter be made, notice of which modifications to the Surety being 
hereby waived, the above obligation is void.  Otherwise it remains in full force and effect. 
 
  PROVIDED, HOWEVER, that this Bond is executed pursuant to the provisions 
of Title 34, Chapter 2, Article 2, Arizona Revised Statutes, and all liabilities on this Bond shall 
be determined in accordance with the provisions of Title 34, Chapter 2, Article 2, Arizona 
Revised Statutes, to the extent as if it were copied at length in this Agreement. 
 
  The prevailing party in a suit on this Bond shall recover as part of the judgment 
reasonable attorney fees that may be fixed by a judge of the court. 
 
  This Bond shall not be executed by an individual surety or sureties, even if the 
requirements of A.R.S. Section 7-101 are satisfied. 
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  Witness our hands this _____ day of _________________, 20___. 
 
 
             
      __________________________________  
      PRINCIPAL    SEAL 
 
 
      By_________________________________ 
 
 
 
      ____________________________________ 
      SURETY      SEAL  
 
 
      By _________________________________ 
 
 
      Address of Surety: 
 
      ____________________________________ 
 
      ____________________________________ 
 
 
      ____________________________________ 
      AGENT OF RECORD 
 
 
 
      ____________________________________ 
      AGENT ADDRESS 
 
      * attach Power of Attorney
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LABOR AND MATERIALS BOND 

 
 STATUTORY PAYMENT BOND PURSUANT TO 
 TITLE 34, CHAPTER 2, ARTICLE 2, 
 OF THE ARIZONA REVISED STATUTES 
 (Penalty of this bond must be 100% of the CONTRACT amount) 
 
  KNOW ALL MEN BY THESE PRESENTS: 
 
  That, ________________________________________________ (hereinafter 
"Principal"), as Principal and ________________________________________, a corporation 
organized and existing under the laws of the State of ________________, duly licensed in and 
holding a certificate of authority to transact surety business in the State of Arizona issued by the 
Director of the Department of Insurance pursuant to Title 20, Chapter 2, Article 1, (hereinafter 
"Surety"), as Surety are held and firmly bound unto Town of Gilbert, County of Maricopa, State 
of Arizona in the amount of ____________________________________ Dollars 
($______________), for the payment of which the Principal and Surety bind themselves, and 
their heirs, administrators, executors, successors and assigns, jointly and severally, firmly by 
these presents. 
 
  WHEREAS, the Principal has entered into a certain written CONTRACT with 
Town of Gilbert, entitled _____________________________________________________.  
 
  NOW THEREFORE, THE CONDITION OF THIS OBLIGATION IS SUCH, that 
if the Principal promptly pays all monies due to all persons supplying labor or MATERIALS to 
the Principal or the Principal's SUBCONTRACTORS in the prosecution of the WORK provided 
for in the CONTRACT, this obligation is void. Otherwise it remains in full force and effect. 
 
  PROVIDED, HOWEVER, that this Bond is executed pursuant to the provisions 
of Title 34, Chapter 2, Article 2, Arizona Revised Statutes, and all liabilities on this Bond shall 
be determined in accordance with the provisions, conditions and limitations of Title 34, Chapter 
2, Article 2, Arizona Revised Statutes, to the extent as if it were copied at length in this 
Agreement. 
 
  The prevailing party in a suit on this Bond shall recover as part of the judgment 
reasonable attorney fees that may be fixed by a judge of the court. 
 
  This Bond shall not be executed by an individual surety or sureties, even if the 
requirements of A.R.S. Section 7-101 are satisfied. 
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  Witness our hands this _____ day of _________________, 20___. 
 
 
      __________________________________ 
      PRINCIPAL    SEAL 
 
 
      By _______________________________ 
 
 
 
      __________________________________ 
      SURETY    SEAL 
 
      By _______________________________ 
 
      Address of Surety: 
 
      ___________________________________ 
  
      ___________________________________ 
 
 
      __________________________________ 
      AGENT OF RECORD 
 
 
 
      __________________________________ 
      AGENT ADDRESS 
 

* Attach Power of Attorney 
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NOTICE TO PROCEED 
 

DATE: 
 
TO: 
 
Subject:  NOTICE TO PROCEED AND RETURN OF EXECUTED CONTRACT 
Project Name:       
Contract No.:       Project Number: 
Contract Amount:  $     Liquidated Damages: $ __/day 
Effective Date:     Substantial Completion Date: 
P.O. Number:      Final Completion Date: 
Council Approval:     Item Number:  
 
This letter serves as ___________, NOTICE TO PROCEED with performance of the above-
referenced project contract. 
 
A fully executed and approved copy of the contract and the project’s purchase order are enclosed 
for your files.  Also attached is a Notice-to-Proceed CD containing forms required for project 
completion and a Purchase order.  Please indicate the above-referenced contract number and 
project number on all correspondence.  Failure to do so may cause unnecessary delays. 
 
When submitting payment requests, the following information is needed: 

1. Cover Letter transmitting the Pay Application, an updated cash flow, updated schedule 
and a summary of the project status. 

2. A completed “Application and Certification for Payment”, on approved GILBERT 
format. 

3. A clear, detailed billing invoice, indicating the Contract Number, Project Number and 
Purchase Order Number referenced above. 

 
If you have any questions please contact Capital Projects at (480) 503-____. 
 
Sincerely, 
 
Capital Projects Program Manager 
 
 

ACCEPTANCE OF NOTICE 
 
Receipt of the foregoing NOTICE TO PROCEED is hereby acknowledged by _______,  
this ____ day of ___________, 20__. 
 
       By       

       Title       
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CHANGE ORDER NO. __________ 
(Contractor) 

 
PROJECT:    
DATE:     
OWNER:   Town of Gilbert      
PROJECT NO:    
CONTRACT NO:   
CONTRACTOR:   
CONTRACT DATED:   
PM/CM   (Name)  
  
CHANGES:  The CONTRACT is changed as follows:  (Insert brief description) 
______________________________________________________________________________ 
______________________________________________________________________________ 
______________________________________________________________________________ 

 
COST/TIME: Original CONTRACT SUM:    $__________________ 

Previously Authorized CHANGE ORDERS:    $__________________ 

CONTRACT sum prior to this CHANGE ORDER:   $__________________ 

CHANGE ORDER #    Amount:     $__________________ 

New CONTRACT SUM:      $__________________ 

CONTRACT TIME will be increased by: 

SUBSTANTIAL COMPLETION as of this Change Order: 
 
Approved/Accepted by: 

  
PM/CM                  
    (Name)        (Date) 
CONTRACTOR:                 
     (Name)                    (Date) 
GILBERT:                         
    (Name)       (Date) 

 
Not valid until signed by both GILBERT and/or PM/CM.  Signature of CONTRACTOR 
indicates acceptance, including CONTRACT SUM and CONTRACT TIME. 
 
Contractor agrees that the adjustment of the Contract Price and Contract Time reflected in 
this Change Order represents the entire and complete adjustment of the Contract Price and 
Contract Time for the changes set forth in this Change Order.  The adjustment of the Contract 
Price includes all direct costs of labor materials, services and equipment to complete such 
changes as well as any and all indirect costs of impacts, delays, interference or hindrances in 
performing, providing and completing the changes set forth in this Change Order.  The 
adjustment of the Contract Time includes all adjustments of time necessary to perform, 
provide and complete the changes set forth in this Change Order and any and all impacts, 
delays, interference or hindrances in performing, providing and completing the changes. 
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TOWN OF GILBERT, ARIZONA 
CONTRACTOR'S AFFIDAVIT 

REGARDING SETTLEMENT OF CLAIMS 
 

PROJECT  _________________________________________________________ 
     _________________________________________________________ 
 
To Town of Gilbert, Arizona 
Building Department: 
 
  The undersigned hereby certifies that (1) all lawful claims for MATERIALS, 
rental of equipment and labor used in connection with the construction of the above PROJECT, 
whether by SUBCONTRACTOR or claimant in person, have been duly discharged; and (2) to 
the best of undersigned's knowledge, there are not any disputed or unresolved claims of any type 
for MATERIALS, equipment or labor in connection with this PROJECT. 
 
  The undersigned, for the consideration of $___________, as set out in the final 
pay estimate, as full and complete payment under the terms of the CONTRACT, hereby waives 
and relinquishes any and all further claims or right of lien under, in connection with, or as a 
result of the above-described PROJECT.  The undersigned further agrees to indemnify and save 
harmless Town of Gilbert against any and all liens, claims of liens, suits, actions, damages, 
charges and expenses whatsoever, which said GILBERT may suffer arising out of the failure of 
the undersigned to pay for all labor performance and MATERIALS furnished for the 
performance of said installation. 
 
  Signed and dated at _____________________, this _____ day of 
_________________________, 20____. 
 
      ___________________________________ 
      CONTRACTOR 
      By ________________________________ 
STATE OF ARIZONA  ) 
    )  ss. 
County of Maricopa  ) 
 
  The foregoing instrument was subscribed and sworn to before me this ____ day of 
____________________, 20____. 
      __________________________________ 
      Notary Public 
My Commission Expires: 
 
_______________________

111 of 444



Project Name: Park Village FY16 Landscape Improvements 
Contract No.: 2015-8003-0673 

 
 

 
Form No. CIP2.4.1 SC-1  
Construction General Conditions without CM for DBB Projects 
Revised March 27, 2015 

SUPPLEMENTAL CONDITIONS 
 

1. A CONTRACT shall be awarded to the lowest responsible, responsive bidder. 
Contract award is currently scheduled for June 2015. In no case shall a NOTICE 
TO PROCEED be issued before July 1, 2015. Additionally, GILBERT reserves 
the right to issue a NOTICE TO PROCEED such that the PROJECT will begin in 
the fall or spring seasons which are optimal for landscape planting.
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TECHNICAL SPECIFICATIONS 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

113 of 444



Park Village FY15-16 Improvements          March 2015 
Improvements are being installed in phases. Only FY15-16 improvements are included in 
this bid package. Phasing limits in large part are determined by irrigation system layout. 
There may be some overlap in phasing areas depending on locations of water meters and 
controllers, in order to provide irrigation to new improvements while maintaining irrigation 
service to existing areas designated for improvements under future phases. Locations, 
layouts, and condition of existing irrigation systems as it interfaces with FY15-16 work will 
need to be field verified.  
 
Description of FY15-16 work for Park Village (PKID #07-3) follows. 
 
Park Village FY15-16 Landscape and Irrigation Improvements 
General description: Landscape planting, turf and irrigation for the Park/ Basin area on N. 
Emerald Bay Drive as shown on the plans. The Town reserves the right to reduce the 
scope of work or eliminate some items in this contract.  
 
Work includes: 

 Preservation and protection of existing plantings, irrigation system, pavements, 
walls, or other structures to remain. 

 Restoration of all pavements, curbs, walls, structures, landscaping, irrigation, rock 
ground cover and other surfaces or features to remain which are disturbed as a 
result of work under this project phase. 

 Maintaining existing irrigation service to areas improved under other phases and 
existing areas to remain. 

 Removal of the existing volleyball court header, posts and sand. 
 Removal of existing shrubs, trees and stumps not indicated to remain. 
 Grading to expose existing header covered by soil and turf. 
 Fine grading /excavation along the edge of the walk and curb to allow for granite 

installation.  Any excavated material shall be uniformly spread to blend in adjacent 
landscape areas or used for repair of erosion damage as applicable. No import soil 
is required. 

 New tree and shrub plantings as indicated on plans. 
 Provide and install sod mix for volleyball court fill, roll or water settle before sod 

installation. Provide and install sod to be level with adjacent turf area. 
 Providing and installing decomposed granite in all landscape areas to provide a 2” 

minimum depth in landscape planting areas and 1” below curbs or adjacent 
pavement.   

 Abandonment of the portions of the existing irrigation system no longer in use in this 
phase of improvements. At grade or above grade components to be removed/ 
salvaged as noted on plans. Below grade components can be abandoned in place 
providing there is no conflict with new improvements. 

 Maintain/restore connections to portions of the existing irrigation system to remain or 
improved under other phases.  

 Unless otherwise noted or approved, all extra materials, debris, or materials     
removed as part of work under this project and not intended for reuse shall be 
disposed legally offsite.  
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 Using the existing water meter and backflow preventer, existing controller, install new 
irrigation for the landscaping in this FY15-16 phase of work including but not limited to a 
new controller, mainline,  valve assemblies, wiring, lateral piping, drip irrigation emitters 
and turf spray heads as indicated on plans.  

 Restore River Run Rock areas. Includes salvage and reinstallation of existing, 
relocation of existing, and supplementation as required.    

 Remove existing concrete header as per plan and dispose of properly. Replace with 
new as required. Extent of concrete header removal and replacement to be determined 
after grading to expose existing header. Linear feet of header removal and replacement 
to be determined by Town of Gilbert representative. 

 Provide and install new benches and trash receptacle as shown on plans and per 
manufactures specifications. 

 Install Pavestone type retaining wall as per plan. Wall to reduce slope adjacent to 
existing sidewalk with 12” above grade height on the face of each stepped wall. 

 
 
Add Alternate 1 Park Village FY15-16 Lighting Improvements 
General description: Lighting for Park Playground area on the east side of North Emerald 
Bay Drive as shown on the plans. The Town reserves the right to reduce the scope of work 
or eliminate some items in this contract.  
 
Work includes: 

 Preservation and protection of existing plantings, irrigation system, pavements, 
walls, or other structures to remain. 

 Restoration of all pavements, curbs, walls, structures, landscaping, irrigation and 
other surfaces or features to remain which are disturbed as a result of work under 
this project phase. 

 Install new lighting system for the FY15-16 project as indicated. 
 Unless otherwise noted or approved, all extra materials, debris, or materials 

removed as part of work under this project and not intended for reuse shall be 
disposed legally offsite.  
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CONSTRUCTION SERVICES CONTRACT 

FY16 PKID Spring Meadows 
 

 
Project:  Spring Meadows FY16 Landscape Improvements 
Contract No.: 2015-8003-0674 
Date:  March 31, 2015 
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CONSTRUCTION SERVICES CONTRACT 
FOR DESIGN-BID-BUILD (DBB) PROJECT 

 
THIS CONTRACT, made and entered into this _____ day of ______________, 20_____, by and 
between the Town of Gilbert, Arizona, a municipal corporation organized and existing under and by 
virtue of the laws of the State of Arizona, hereinafter designated "GILBERT" and Somerset 
Contracting, a limited liability corporation, hereinafter designated the "CONTRACTOR." 
 
GILBERT and CONTRACTOR, in consideration of the mutual covenants hereinafter set forth, agree 
as follows: 
 
1.0 CONSTRUCTION SERVICES 
 
1.1 CONTRACTOR shall complete all work as specified or indicated in the Contract Documents.  

The work is known as and is hereinafter referred to as the Spring Meadows FY 16 Landscape 
Improvements Project and is generally described as follows:  Landscape and irrigation 
improvements in the Saratoga Street basin in accordance with the Contract Documents.  The 
full scope of work is described in detail in the Contract Documents. 

 
1.2 CONTRACTOR shall complete, provide and perform, or cause to be performed, all work in a 

proper and workmanlike manner, with appropriate consideration for public safety and 
convenience, consistent with the highest standards of professional and construction practices 
and in full compliance with, and as required by or pursuant to, this Contract, and with the 
greatest economy, efficiency, and expediency consistent therewith all as more particularly 
described in the Contract Documents. 

 
2.0 CONTRACT TIME 
 
2.1 CONTRACTOR shall submit to GILBERT, on or before the effective date of this Contract, a 

Critical Path Method (CPM) Construction Progress Schedule in Primavera compatible format, 
resource and cost loaded, indicating the times for starting and completing the various stages of 
the Work, including any Milestones specified in this Contract and as more fully described in the 
General Conditions and other Contract Documents.  Revisions/updates to the CPM schedule 
shall be submitted to accurately reflect plans for completion of the work, but no less frequently 
than monthly. 

 
2.2 Time is of the Essence.  All of the time limits for Milestones, if any, for Substantial Completion 

and for Final Completion and readiness for final payments as stated in the Contract Documents, 
are of the essence for the Contract. 

 
2.3 The Work shall be substantially complete within 40 working days after the date when the 

Contract Times commence to run as provided in the Notice to Proceed, and all Work shall be 
finally completed and ready for final payment in accordance with the Notice to Proceed within 
50 working days after the date when the Contract Times commences to run. 
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2.4 Failure of CONTRACTOR to perform any covenant or condition contained in the Contract 

Documents within the time periods specified herein, shall constitute a material breach of this 
Contract entitling GILBERT to terminate the Contract unless CONTRACTOR applies for and 
receives an extension of time, in accordance with the procedures set forth in the Contract 
Documents. 

 
2.5 Failure of GILBERT to insist upon the performance of any covenant or condition within the 

time periods specified herein, shall not constitute a waiver of CONTRACTOR’S duty to 
perform every other covenant or condition within the designated periods, unless a specific 
waiver is granted in writing for each such covenant or condition. 

 
2.6 GILBERT’s agreement to waive a specific time provision or to extend the time for performance 

shall not constitute a waiver of any other time provisions contained in the Contract Documents. 
 Failure of CONTRACTOR to complete performance promptly within the additional time 
authorized in the waiver or extension of time agreement shall constitute a material breach of 
this Contract entitling GILBERT to all the remedies set forth herein or provided by law. 

 
3.0 LIQUIDATED AND SPECIAL DAMAGES 
 
3.1 It is hereby agreed that the amounts per day set forth herein in paragraph 3.1.1 are reasonable 

estimates of such liquidated damages and that said amounts do in fact bear a reasonable 
relationship to the damage that would be sustained by GILBERT, and CONTRACTOR agrees 
to pay such liquidated damages as herein provided. 

 
3.1.1 GILBERT and CONTRACTOR recognize that time is of the essence for this Contract 

and that GILBERT will suffer financial loss, in addition to and apart from the costs 
described in Paragraph 3.2, if the Work and/or portions of the Work are not performed 
and completed within the times specified, plus any extensions thereof allowed in 
accordance within the Contract Documents.  GILBERT and CONTRACTOR also 
recognize the delays, expense, and difficulties involved in proving, through legal or 
arbitration proceedings, the actual loss suffered by GILBERT if the Work or portion of 
the Work is not completed on time.  Accordingly, instead of requiring any such proof, 
GILBERT and CONTRACTOR agree that as liquidated damages for delay (but not as a 
penalty) CONTRACTOR shall pay GILBERT liquidated damages per MAG Section 
108.9 for each working day that expires after the time specified for substantial 
completion, until the Work is substantially complete.  After Substantial Completion, if 
CONTRACTOR shall neglect, refuse or fail to complete the remaining Work within the 
Contract Time or any proper extension thereof granted by GILBERT, CONTRACTOR 
shall pay GILBERT liquidated damages per MAG Section 108.9 for each working day 
that expires after the time specified for Final Completion and readiness for final 
payment. 
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3.2 Special Damages:  In addition to the amounts provided for liquidated damages, 
CONTRACTOR shall pay GILBERT the actual costs reasonably incurred by GILBERT for 
GILBERT’s PM/CM, if applicable, the Project Engineer and for engineering and inspection 
forces employed on the Work for each working day that expires after the time specified for 
Final Completion, including any extensions thereof made in accordance with the Contract 
Documents, until the Work is finally complete.  The rate for inspection services for this contract 
is $150.00 per hour.  The rate for the work by the Project Engineer for this Contract is $ 150.00 
per hour.  The rate for work by GILBERT PM/CM, if applicable, is $ 150.00 per hour.   Each of 
these hourly rates is calculated at time and one half for work required to be performed during 
other than normal business hours. 

 
3.3 GILBERT may withhold and deduct from any payment due to CONTRACTOR the amount of 

liquidated damages, special damages, and other costs, such as CONTRACTOR’S failed testing 
costs or damages to other GILBERT property, from any moneys due CONTRACTOR under the 
Contract. 

 
4.0 CONTRACT PRICE 
 

GILBERT shall pay CONTRACTOR for completion of the Work in accordance with the 
Contract Documents, an amount in current funds not to exceed the sum of forty two thousand 
twenty three dollars and eighty cents ($42,023.80) as more specifically set forth in 
CONTRACTOR’S bid, and any additional amounts agreed to pursuant to valid CHANGE 
ORDER, approved by GILBERT. 

 
5.0 CONTRACT DOCUMENTS 
 

The following documents are pertinent to the Project: 
 
5.1 This Contract (pages 1 to 7, inclusive). 
 
5.2 Addenda consisting of Numbers N/A to N/A inclusive. 
 
5.3 The project Specifications dated N/A entitled N/A Project. 
 
5.4 The project Drawings comprised of a set entitled Parkway Improvement District 07-04 Spring 

Meadows and dated 2/28/15. 
 
5.5 Performance Bond (page F-1 to F-2) and Payment Bond (page G-1 to G-2). 
 
5.6  The approved CPM Construction Schedule dated N/A. 
 
5.7 The project General Conditions (pages 1 to 102, inclusive). 
 
5.8 The project Supplementary Conditions (pages N/A to N/A) inclusive. 
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5.9 Notice to Proceed dated ___________________________. 
 
5.10 CONTRACTOR’S List of Subcontractors (pages A-6 to A-7) inclusive. 
 
5.11 CONTRACTOR’S Schedule of Manufacturers and Suppliers of Major Equipment and Material  

Items (page A-6). 
 
5.12 The following which may be delivered or issued after the Effective Date of this Contract and 

are not attached hereto: 
 

A. Written Attachments 
 B. Work Change Directives 
 C. Change Order(s) 
 
6.0 MISCELLANEOUS 
 
6.1 This Agreement shall inure to the benefit of, and shall be binding upon GILBERT and 

CONTRACTOR and their respective successors and assigns. 
 
6.2 This Agreement may not be amended or any of its terms modified without the written consent 

of GILBERT and CONTRACTOR. 
 
6.3 This Agreement may be executed in several counterparts, each of which shall be an original and 

all of which shall constitute but one and the same instrument. 
 
6.4 This Agreement shall be governed by and construed in accordance with the laws of the State of 

Arizona. 
 
6.5 CONTRACTOR agrees he is an independent contractor and not an agent or employee of 

GILBERT.  CONTRACTOR shall supervise and direct the WORK to be done, using his best 
skill and attention.  CONTRACTOR shall be solely responsible for all construction means, 
methods, techniques, sequences, procedures and for coordinating all portions of the WORK, 
required by the CONTRACT DOCUMENTS.  CONTRACTOR shall be responsible to 
GILBERT for the acts and omissions of his employees, SUBCONTRACTORS and their agents 
and employees, and other persons performing any of the WORK under any CONTRACT 
DOCUMENTS. 

 
6.6 Should litigation be necessary to enforce any term or provision of this CONTRACT, or to 

collect any damages claimed or portion of the amount payable under this CONTRACT, then all 
litigation and collection expenses, witness fees, court costs, and attorney's fees shall be paid to 
the prevailing party.  Nothing herein shall preclude non-binding arbitration if they so elect in 
the event of a dispute hereunder. 
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6.7 Under Section 38-511, Arizona Revised Statutes, as amended, GILBERT may cancel any 
CONTRACT it is a party to within three years after its execution and without penalty or further 
obligation, if any person significantly involved in initiating, negotiating, securing, drafting or 
creating the CONTRACT on behalf of GILBERT is, at any time while the CONTRACT or any 
extension thereof is in effect, an employee or agent of any other party to the CONTRACT in 
any capacity or a consultant to any other party to the CONTRACT with respect to the subject 
matter of the CONTRACT.  In the event GILBERT elects to exercise its rights under Section 
38-511, Arizona Revised Statutes, as amended, GILBERT agrees to immediately give notice 
thereof to CONTRACTOR. 

 
6.8 All notices and demands required or permitted by this CONTRACT shall be in writing and 

shall be deemed to have been given or properly served when (1) sent by Certified Mail (postage 
fully prepaid) to the respective address below or to such other address as may be furnished by 
either party pursuant to this Section; (2) delivered personally to the authorized representative of 
the parties to this CONTRACT; or (3) if given by telefacsimile, when addressed and 
transmitted to the respective telefacsimile number as specified below or to such other address or 
telefacsimile number as may be furnished by either party to the other pursuant to this Section, 
and the appropriate confirmation of transmittal is received.  Any party giving notice or demand 
by telefacsimile immediately shall send the other party a copy of such notice or demand by 
Certified Mail (postage fully prepaid) to the respective address below or to such other address 
as may be furnished by either party pursuant to this Section. 

 
 GILBERT:      CONTRACTOR: 
  
 Kenneth Morgan, P.E.     Michael Ricci 
 Public Works Director/Interim Town Engineer Project Manager    
 Town of Gilbert     Somerset Contracting 
 50 East Civic Center Drive    19051 South Arizona Avenue 
 Gilbert, Arizona  85296    Chandler, Arizona 85286 
 
6.9 No amendment or waiver of any provision of these CONTRACT DOCUMENTS nor consent to 

any departure by GILBERT shall be effective unless the same shall be in writing and signed by 
GILBERT.  Such waiver or consent shall be effective only in the specific instance and for the 
specific purpose for which given. 

 
6.10 No waiver by GILBERT of any default or breach by CONTRACTOR shall be deemed to be or 

constitute a waiver of any other or subsequent default or breach.  GILBERT specifically 
reserves and shall have all rights and remedies available to it under the provisions of the 
CONTRACT DOCUMENTS. 

 
6.11 Immigration Law Compliance Warranty: 

 
6.11.1    As required by A.R.S. § 41-4401, Contractor hereby warrants its compliance with all 

federal immigration laws and regulations that relate to its employees and A.R.S. § 23-
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214(A). Contractor further warrants that after hiring an employee, Contractor verifies 
the employment eligibility of the employee through the E-Verify program.  

6.11.2 If Contractor uses any subcontractors in performance of the Work, subcontractors 
shall warrant their compliance with all federal immigration laws and regulations that 
relate to its employees and A.R.S. § 23-214(A), and subcontractors shall further 
warrant that after hiring an employee, such subcontractor verifies the employment 
eligibility of the employee through the E-Verify program. 

6.11.3 A breach of this warranty shall be deemed a material breach of the Contract that is 
subject to penalties up to and including termination of the Contract.  Contractor is 
subject to a penalty of $100 per day for the first violation, $500 per day for the second 
violation, and $1,000 per day for the third violation.  Gilbert at its option may 
terminate the Contract after the third violation.  Contractor shall not be deemed in 
material breach of this Contract if the Contractor and/or subcontractors establish 
compliance with the employment verification provisions of Sections 274A and 274B 
of the federal Immigration and Nationality Act and the E-Verify requirements 
contained in A.R.S. § 23-214(A).   

6.11.4 Gilbert retains the legal right to inspect the papers of any Contractor or subcontractor 
employee who works on the Contract to ensure that the Contractor or subcontractor is 
complying with the warranty.   Any inspection will be conducted after reasonable 
notice and at reasonable times.    

6.11.5 If state law is amended, the parties may modify this paragraph consistent with state 
law. 

 
6.12 Equal Treatment of Workers:  CONTRACTOR shall keep fully informed of all federal and 

state laws, county and local ordinances, regulations, codes and all orders and decrees of bodies 
or tribunals having any jurisdiction or authority, which in any way affect the conduct of the 
WORK.  CONTRACTOR shall at all times observe and comply with all such laws, ordinances, 
regulations, codes, orders and decrees; this includes, but is not limited to laws and regulations 
ensuring equal treatment for all employees and against unfair employment practices, including 
the Occupational Safety and Health Administration (“OSHA”) and the Fair Labor Standards 
Act (“FLSA”).  CONTRACTOR shall protect and indemnify GILBERT and its representatives 
against any claim or liability arising form or based on the violation of such, whether by 
CONTRACTOR or its employees. 
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IN WITNESS WHEREOF, the parties hereto have executed this Contract on the day and year first 
written above. 
 
 TOWN OF GILBERT 
 
 By: _________________________________ 
  Doug Boyer, CPM 
                Purchasing Administrator 
ATTEST: 
 
______________________________ 
Catherine A. Templeton, CMC 
Town Clerk 
 
APPROVED AS TO FORM: 
 
_______________________________ 
Susan Goodwin 
Curtis, Goodwin, Sullivan, Udall & Schwab, PLC 
Special Counsel 

      
CONTRACTOR 

    
 _________________________________ 

 By:______________________________ 

 Title:_____________________________ 
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PART I 
 

 GENERAL CONDITIONS 
 

INFORMATION FOR BIDDERS AND BIDDING REQUIREMENTS 
 
1.1 ELIGIBILITY AND PREFERENCE 
 
 Contracting with CONTRACTORS and SUBCONTRACTORS under the CONTRACT 

DOCUMENTS shall be governed by the provisions of Title 34 of the Arizona Revised Statutes, 
as amended. 

 
1.1.2 Eligibility of CONTRACTOR  
 

1.1.2.1 The BIDDER must have a minimum of five (5) years’ experience in similar 
projects.  A “similar project” is one that is similar in both nature and scope to this 
PROJECT.  At least two (2) of the BIDDER’S Key Personnel must have a 
minimum of three (3) years’ experience in similar projects.  The BIDDER must 
demonstrate successful completion of at least two (2) similar projects, one of which 
must have a dollar value of at least seventy-five percent (75%) of the  total bid for 
this PROJECT as set forth in the Bid Schedule, both within the past five (5) years.  
Total bid price does not include any GILBERT allowances identified.   The 
BIDDER must demonstrate that it has an experienced employee who will serve as 
the scheduler, who is dedicated to this PROJECT, and who has successfully 
employed scheduling techniques appropriate for this PROJECT.  “Key Personnel” 
is defined as individuals who will be directly assigned to this PROJECT and 
includes, but is not limited to, the owner, the Principals of the BIDDER, the Project 
Manager, the Project Superintendent, the scheduler, the BIDDER’S construction 
engineer, and supervisory personnel such as the foremen who will be directly 
assigned to this PROJECT.  Resumes of Key Personnel shall be submitted upon 
request by GILBERT.  “Successful completion” means completion of a project 
within the established schedule and budget.  

1.1.2.2 If requested by GILBERT, the three apparent lowest BIDDERS shall submit the 
following documentation for GILBERT’S review and GILBERT may base its 
award of a CONTRACT on the information submitted: 

 
A.   Evidence of loss history and underwriting criteria 

B.   BIDDER’S safety program, including Experience Modifier (EMR) 

C.   List of SUBCONTRACTORS 

D.   CPA certified audits for the past three fiscal years of operations 

E.   List of references 

F.   Similar documents deemed necessary by GILBERT 
 

The documents shall be submitted to GILBERT no later than 72 hours 
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following the request of GILBERT. 

1.1.2.3   GILBERT may also conduct any investigation it deems necessary to determine the 
BIDDER’S ability to perform the WORK required by the CONTRACT 
DOCUMENTS.  The purpose for requiring these documents is to assist GILBERT 
in evaluating the ability of a potential CONTRACTOR to perform the WORK in 
accordance with the CONTRACT DOCUMENTS in a safe manner. 

1.1.2.4 References provided by CONTRACTOR are an integral part of BIDDER’S 
qualifications.  References must be accurate.  BIDDER authorizes GILBERT’S 
representative to verify any and all information from references contained herein 
and hereby releases all those concerned providing information as a reference from 
any liability in connection with any information they give. 

 
1.2 PRE-BID CONFERENCE 
  
 A pre-bid conference will be held on April 13, 2015 at 4:00 p.m. in Room 300, Gilbert 

Municipal Center, 50 East Civic Center Drive, Gilbert, Arizona 85296.  It is highly 
recommended that BIDDERS, CONTRACTORS, and other interested parties attend this 
conference that will be conducted by GILBERT to answer questions.  BIDDER responsibility 
issues will be discussed, along with PROJECT requirements. 

 
1.3 SUBMITTING BIDS 
 
 Bids to receive consideration shall be made in accordance with the following instructions: 
 
1.3.1 Before submitting a bid, BIDDERS shall carefully examine the PLANS, read the 

SPECIFICATIONS and all other CONTRACT DOCUMENTS, visit the site of the WORK, 
fully inform themselves as to all existing conditions and limitations, and shall include sums in 
the bid covering the cost of each item included in the CONTRACT. 

 
1.3.2 BIDDER shall include in the CONTRACT SUM all applicable taxes, permit fees and other 

costs to BIDDER. 
 
1.3.3 BIDDER shall include in the total bid price all CONTRACTOR’s allowances stated in the BID 

SCHEDULE of the CONTRACT DOCUMENTS.   
 
 Any required allowances are set forth in the BID SCHEDULE.  Unless otherwise provided in 

the CONTRACT DOCUMENTS: 
 

1.3.3.1 Allowances shall cover the cost to the CONTRACTOR  (less any applicable trade 
discount) of the MATERIALS including equipment required by the allowance, 
delivered at the site, and all applicable taxes, overhead, profit handling and other 
General Condition costs, unless Bid Unit Rates are available in the Bid Schedule.  
Unit Bid Rates from the Bid Schedule shall be used to determine the cost of a 
change to be paid from an Allowance, when applicable. 

1.3.3.2 Any remaining Allowance Amount shall be returned to GILBERT at the end of the 
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project by deductive change order. 

1.3.3.3 Whenever the cost is more or less than the allowance, the CONTRACT PRICE 
shall be adjusted accordingly by CHANGE ORDER, the amount of which will 
recognize changes, if any, overhead, profit and other expenses. 

 
1.3.4 Lump Sum and Unit Prices bid shall include overhead, profit, taxes, handling and other General 

Condition costs. 
 
1.3.5 No bid will be considered unless it is made upon the bid forms contained in the book of 

CONTRACT DOCUMENTS.  No bid shall be considered which is deemed as an irregular bid 
or which fails to conform in all material respects to the PLANS, SPECIFICATIONS and 
CONTRACT DOCUMENTS.  Bids may be deemed irregular and may be considered non-
responsive for any of the following reasons: 

 
1.3.5.1 If the bid is on a form other than that furnished by GILBERT or if the form is 

altered. 

1.3.5.2 If the BIDDER does not supply, or has improper or inadequate state contractor’s 
license(s), to perform the WORK. 

1.3.5.3 If there are unauthorized additions, statements, interlineations, alterations, 
conditional or alternate bids or other irregularities of any kind. 

1.3.5.4 If the BIDDER adds any provisions reserving the right to accept or reject an 
AWARD or to enter into a CONTRACT pursuant to an AWARD. 

1.3.5.5 If the BIDDER fails to submit any document listed in Section 1.3.1.10 or, when 
requested, the BIDDER fails to submit any documents or information pursuant to 
Sections 1.1.2 and 1.1.2.2. 

1.3.5.6 If numbers are not stated both in writing and in figures where so required.  In case 
of a difference in written words and figures in a bid, the amount stated in written 
words shall govern unless obviously in error. 

1.3.5.7 If the bid contains a summary or restatement of the WORK to be done. 
 

1.3.6 No oral or telephonic bids will be considered. 
 
1.3.7 Bids shall be delivered to the office of Town Clerk, 50 East Civic Center Drive, Gilbert, 

Arizona on or before the day and hour set for the opening of bids in the Notice and Call for 
Bids as published.  Bids shall be submitted in a sealed envelope, which shall be marked as 
indicated in the Notice and Call for Bids.  It is the sole responsibility of the BIDDER to see that 
his bid is received in proper time. Any bids received after the scheduled closing time for receipt 
of bids will be returned to the BIDDER unopened. 

 
1.3.8 Each and every provision of law and clause required by law to be inserted in the CONTRACT 

shall be deemed to be inserted so that the CONTRACT shall be read and enforced as though it 
were included therein. 

 
1.3.9 BIDDERS shall familiarize themselves with the provisions of the laws, codes and regulations 
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of the State of Arizona, Maricopa County, local agencies and municipalities that have 
jurisdiction at the location of the SITE.  CONTRACTORS shall comply with, and require all 
SUBCONTRACTORS to comply with, all state and local contractor’s license laws. 

 

1.3.10  BID SUBMITTAL:  The following documents shall be submitted with the bid: 
 

A.   Completed and signed Bid Forms 

B.   Bid Bond 

C.   No Collusion Affidavit 

D. Authorized Signature Form 

E.   Bidder’s Questionnaire 

F.   Copy(s) of Bidder’s State of Arizona Contractor’s License(s).  
 
1.3.11 Bids must remain valid for 120 days following bid opening. 
 
1.4 BID SECURITY 
 
 Each bid shall be accompanied by a certified check, cashier's check or bid bond from a surety 

company holding a certificate of authority to transact surety business in the State of Arizona 
issued by the Director of the Department of Insurance pursuant to Title 20, Chapter 2, Article 1 
of the Arizona Revised Statutes, and any amendments thereto.  The bonds shall be made 
payable and acceptable to GILBERT.  The bid bond shall be for an amount equal to at least ten 
percent (10%) of the bid, payable without condition to GILBERT as a guarantee that the 
BIDDER, if awarded the CONTRACT, will promptly execute such CONTRACT in accordance 
with the bid and in manner and form required by these CONTRACT DOCUMENTS and will 
furnish good and sufficient bond for the faithful performance of the same.  The surety bond 
shall not be executed by an individual surety or sureties.  The check or bid bond of the 
successful BIDDER will be retained until the CONTRACT is signed and satisfactory bonds and 
certificates of insurance furnished, or other disposition made thereof.  The check or bid bond of 
the BIDDERS whose proposal are not accepted by the Town of Gilbert Council will be returned 
promptly. 

 

1.5 SPECIAL NOTICE 
 
 BIDDERS are required to inform themselves fully of the conditions relating to construction and 

labor under which the WORK will be or is now being performed.   
 
1.6 WITHDRAWAL OF BID 
 
 Any BIDDER may withdraw or revise his bid by telegraphic or written request (but not 

electronic mail), at any time prior to the expiration of the time for the opening of bids as set 
forth in the Notice and Call for Bids.  Any withdrawal or revision must be done on a copy of 
the bid form and must be signed by the person indicated on the Authorized Signature Form. 

 
1.7 INTERPRETATION OF PLANS AND DOCUMENTS 
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1.7.1 If any person contemplating submitting a bid for the proposed WORK is in doubt as to the true 

meaning of any part of the PLANS, SPECIFICATIONS or other CONTRACT DOCUMENTS, 
or finds discrepancies in or omissions from the PLANS or SPECIFICATIONS, he may submit 
to Brian Border via email (Brian.Border@gilbertaz.gov) a written request for an interpretation 
or correction thereof.  The request must be made via email and delivered to Brian Border by 
6:00 pm on April 15, 2015.  Any interpretation or correction of the CONTRACT 
DOCUMENTS will be made only by ADDENDUM.  A copy of such ADDENDUM will be 
posted on the Town of Gilbert website.  CONTRACTOR is responsible for acknowledging all 
ADDENDA in his bid. GILBERT will not be responsible for any other explanations or 
interpretations of the CONTRACT DOCUMENTS. 

 
1.7.2 Should conflicts occur in or between Drawings and SPECIFICATIONS, CONTRACTOR is 

deemed to have estimated the more expensive of the two unless he has asked for and obtained a 
written decision as required in Section 1.7.1 before submission of his bid as to which method or 
MATERIALS will be required. 

 
1.8 SUBSTITUTION OF MATERIAL OR EQUIPMENT 
 
1.8.1 Where an item or MATERIAL is specified by a trade or manufacturer's name, it is done for the 

purpose of establishing a basis of quality, and not for the purpose of limiting competition.  
ENGINEER’S intent is to consider alternative products which have the desired essential 
characteristics.  ENGINEER will consider any such product offered.  Requests for approval of 
alternative products shall be made through BIDDERS bidding as prime contractors.  No 
approvals for substitutions will be granted directly to suppliers, distributors, or subcontractors.  
Pursuant to A.R.S. § 34-104-C, the following procedures will be used: 

 
1.8.1.2 BIDDERS desiring to submit alternative product proposals for prior approval of 

ENGINEER shall submit such proposals to ENGINEER at least eight (8) working 
days prior to the original deadline for receiving bids, or any published extension 
thereof.  Each such request shall include the name of the material or equipment for 
which it is to be substituted and a complete description of the proposed substitute, 
including drawings, cuts, performance and test data, and any other information 
necessary for an evaluation.  A statement setting forth any changes in other 
MATERIALS, equipment or other work that incorporation of the substitute would 
require shall be included.  ENGINEER will consider such request and either 
approve or reject all alternative product proposals submitted. 

 If, by the close of the fifth day prior to the deadline for receiving bids, ENGINEER 
has approved any alternative product proposals, the BIDDING DOCUMENTS shall 
be modified to include the alternative products.  ENGINEER shall publish the 
modification in the same manner as the original BIDDING DOCUMENTS at least 
five days prior to the deadline for receiving bids.  ENGINEER’S decision of 
approval or disapproval of a proposed substitute shall be final.  After the AWARD 
of CONTRACT, the equivalency evaluations conducted during the bidding period 
may be reviewed by appointment with ENGINEER. 
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1.8.2 Whenever an item of MATERIAL or piece of equipment is specified with at least two named 
manufactures and is followed by the words “No other manufacturers will be considered”, only 
the listed manufacturers will be considered by GILBERT and ENGINEER. 

 
1.8.3 Whenever an item of MATERIAL or piece of equipment is specified with a named 

manufacturer, an “or equal” manufacturer shall apply whether the term “or equal” is listed or 
not listed within the SPECIFICATIONS. 

 
1.9 ADDENDA 
 
 Any ADDENDA issued during the time of bidding, shall become a part of the documents used 

by the BIDDER for the preparation of his bid, shall be covered by the bid and shall be made a 
part of the CONTRACT DOCUMENTS.  It is the sole responsibility of the BIDDER to ensure 
that they have received and reviewed all ADDENDA, and that receipt of such ADDENDA is 
duly acknowledged on the Bid Form. 

 
1.10 AWARD OR REJECTION OF BIDS 
 
1.10.1 The CONTRACT will be awarded to the lowest responsible BIDDER determined from the 

Base Bid, plus any combination of Bid Alternates that GILBERT may select, which comply 
with these instructions and with the Notice and Call for Bids.  GILBERT, however, reserves the 
right to accept or reject any or all bids, to waive any informality or irregularity in the bids 
received or to withhold the AWARD for any reason GILBERT determines.  Bids will be 
received until the time and date designated in the Notice and Call for Bids.  Bids received after 
the designated time set will be returned to the BIDDERS unopened. 

1.10.2 Bids shall be opened in public and the amount of the bid read aloud.  After the bid opening, 
GILBERT shall analyze the bids and notify all BIDDERS of the name of the apparent low 
bidder or (2) if the analysis results in a recommendation to award the CONTRACT to a 
BIDDER other than the apparent low BIDDER, the BIDDER who’s recommended for award of 
the CONTRACT.  This will be done by issuing a Notice of Apparent Lowest Responsible 
Bidder.  Such notice shall be given at least four (4) days prior to the date set for the AWARD of 
the CONTRACT.   

 
1.11 BIDDERS INTERESTED IN MORE THAN ONE BID 
 
 No person, firm, or corporation shall be allowed to make, file or to be interested in more than 

one (1) bid for the same WORK unless alternate bids are called for.  A person, firm, or 
corporation who has submitted a subproposal to a BIDDER, or who quoted prices on 
MATERIALS to a BIDDER, is not thereby disqualified from submitting a subproposal or 
quoting prices to other BIDDERS, but must quote the same subproposal or price to all 
BIDDERS. 

 
 
1.12 CONTRACT AND BONDS 
 
1.12.1 The successful BIDDER shall execute and deliver a CONTRACT in the prescribed form and 
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shall furnish the required bonds within ten (10) days after issuance of a written Notice of Award 
or his BID SECURITY shall be forfeited as provided elsewhere herein. 

 
1.12.2 The successful BIDDER, simultaneously with the execution of the CONTRACT, will be 

required to furnish a PAYMENT BOND in an amount equal to one hundred percent (100%) of 
the CONTRACT SUM and a PERFORMANCE BOND in an amount equal to one hundred 
percent (100%) of the CONTRACT SUM.   

 
1.12.3 The form of CONTRACT that the successful BIDDER as CONTRACTOR will be required to 

execute and the forms of bonds which he will be required to furnish along with a form of 
insurance certificate are included in the CONTRACT DOCUMENTS.  The CONTRACT, the 
bonds and the insurance certificate will be executed in five (5) original counterparts. 

 
1.12.4 Bonding companies and insurance carriers shall be "Best Rated A" or better by the A.M. Best 

Company or comparable rating as determined at the sole discretion of GILBERT.  Each bond 
shall be executed by a surety (bonding company) duly licensed in and possessing a certificate of 
authority to transact surety business in the State of Arizona issued by the Director of the 
Department of Insurance, pursuant to Title 20, Chapter 2, Article 11 and acceptable to 
GILBERT.  The Surety Bond shall not be executed by an individual surety or sureties.  The 
bonds shall be written or countersigned by an authorized representative of the surety who is 
either a resident of the State of Arizona or whose principal office is maintained in the State of 
Arizona.  The Bonds shall have attached thereto a certified copy of Power of Attorney for the 
signed official executing the bonds. 

 
1.13 ASSIGNMENT OF CONTRACT 
 
 No assignment by CONTRACTOR of any CONTRACT to be entered into hereunder, or any 

part thereof, or of funds to be received there under by CONTRACTOR, will be recognized by 
GILBERT unless such assignment has had prior approval of GILBERT and the Surety has been 
given due notice of such assignment in writing and has consented thereto in writing. 

 
1.14 PLANS AND SPECIFICATIONS TO SUCCESSFUL BIDDER 
 
 The successful BIDDER may obtain five (5) sets of PLANS and SPECIFICATIONS for this 

PROJECT at no extra cost. 
 
1.15 CONTRACT TIME 
 
 CONTRACTOR shall commence WORK under the CONTRACT on the day indicated in the 

NOTICE TO PROCEED or within ten (10) working days thereafter and shall fully complete all 
WORK under the CONTRACT within 50 consecutive working days in accordance with Section 
9.2. CONTRACTOR shall achieve SUBSTANTIAL COMPLETION within 40 working days 
after the date of the NOTICE TO PROCEED and FINAL COMPLETION within 50 working 
days in accordance with Section 9.2.  No WORK shall commence prior to issuance of a 
NOTICE TO PROCEED, including mobilization on site.  CONTRACTOR shall at all times 
during the continuance of the CONTRACT prosecute the WORK with such force and 
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equipment as are sufficient to complete it within the time specified. 
 
1.16 NOTICE OF REQUIREMENT OF COMPLIANCE WITH PERMIT CONDITIONS 
  
 This PROJECT includes work that will affect facilities of various agencies, including Town of 

Gilbert.  Applicable licenses, permits and specifications are bound herein and CONTRACTOR 
shall comply with all such specifications and permit conditions. 

 
1.17 ENGINEER 
 
1.17.1 This PROJECT will be coordinated by an ENGINEER, who will report the progress of the 

WORK and compliance with the CONTRACT DOCUMENTS to GILBERT.  Generally, 
ENGINEER will (1) oversee the progress of the WORK, (2) receive submittals, requests for 
information and other information from CONTRACTOR, (3) make recommendations to 
GILBERT regarding CHANGE ORDERS and request for extensions of time, (4) make 
recommendations to GILBERT regarding requests for payment, (5) maintain PROJECT 
records, (6) determine SUBSTANTIAL and FINAL COMPLETION of the PROJECT, and (7) 
do other tasks related to the coordination of the WORK.  

  
1.17.2 ENGINEER will review and approve shop drawings, make interpretations of the CONTRACT 

DOCUMENTS and make determinations regarding substitution of methods and MATERIALS. 
Other duties are set forth in the CONTRACT DOCUMENTS.  Drawings and 
SPECIFICATIONS and copies thereof furnished by ENGINEER are and shall remain the 
property of GILBERT.  They are to be used only with respect to this PROJECT and are not to 
be used on any other PROJECT. 

 
1.17.3 ENGINEER will be GILBERT’S REPRESENTATIVE during the construction and until final 

payment to the CONTRACTOR is made.  ENGINEER will advise and consult with GILBERT. 
All instructions to CONTRACTOR shall be forwarded through ENGINEER.  ENGINEER will 
have the authority to act on behalf of GILBERT only to the extent provided in the CONTRACT 
DOCUMENTS.  CONTRACTOR shall not be relieved from CONTRACTOR'S obligations to 
perform the WORK in accordance with the CONTRACT DOCUMENTS either by the 
activities or duties of ENGINEER MANAGER in its administration of the CONTRACT, or by 
inspections, tests or approvals required.   

 
1.18 SEPARATE CONTRACTS   
 
 Separate CONTRACTS may be let by GILBERT to perform other or additional work on or near 

the WORK covered by this CONTRACT.  CONTRACTOR shall be responsible for 
coordinating the sequencing of the WORK under those separate CONTRACT’S 
identified/listed in the SUPPLEMENTAL CONDITIONS of the CONTRACT DOCUMENTS. 
 The bid shall include an amount for the administration of the sequencing of these 
CONTRACTS.  The requirements of Section 5.8 shall apply. 
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1.19 BID PROTESTS 
 

The protest policy of the Town of Gilbert is available at the Town Clerk’s office at 50 E. 
Civic Center Drive, Gilbert, Arizona  85296. 
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PART II 
 

GENERAL CONDITIONS 
 

DEFINITIONS 
 
Wherever in these SPECIFICATIONS, or in other CONTRACT DOCUMENTS, the following terms 
are used, the intent and meaning shall be interpreted as shown below.  Additional definitions and 
abbreviations pertaining to this PROJECT will be found in the SUPPLEMENTAL CONDITIONS. 
 
2.1 DEFINITIONS 
 
2.1.1 ADDENDUM:  A written and/or graphic supplement to any of the CONTRACT 

DOCUMENTS issued, in writing, after ADVERTISEMENT of but prior to the opening of the 
bids for a CONTRACT. 

 
2.1.2 ADVERTISEMENT:  The public announcement, as required by law, inviting bids for WORK 

to be performed or MATERIALS to be furnished. 
 
2.1.3 AWARD:  The formal action of GILBERT Town Council in accepting a bid. 
 
2.1.4 BID SECURITY:  Refers to the certified check, cashier's check or surety bond which is 

required to be submitted with the bid to insure execution of the CONTRACT and the furnishing 
of the required bonds and insurance certificates.   

 
2.1.5 BIDDER:  Any individual, firm, partnership, or corporation submitting a bid for the work 

contemplated, acting directly or through a duly authorized agent. 
 
2.1.6 CHANGE ORDER:  A written order issued by GILBERT directing CONTRACTOR to make 

changes in the WORK or to perform extra work, and setting forth conditions for payment and 
adjustment in time of completion. 

 
2.1.7 CLERK:  The duly authorized person who performs the duties of Clerk of the Town of 

GILBERT. 
 
2.1.8 CONTRACT:  The written instrument executed by CONTRACTOR and GILBERT by which 

CONTRACTOR is bound to furnish all labor, equipment and MATERIALS, to perform the 
WORK specified and by which GILBERT is obligated to compensate CONTRACTOR 
therefore at the prices set forth therein.  The CONTRACT DOCUMENTS are herewith by 
reference made a part of the CONTRACT as if fully set forth therein. 

 
2.1.9 CONTRACT DOCUMENTS:  The words "CONTRACT DOCUMENTS" include the Notice 

and Call for Bids, Information for BIDDERS and Bidding Requirements, General Conditions, 
SUPPLEMENTAL CONDITIONS, SPECIFICATIONS, Bid, CONTRACT, 
CONSTRUCTION SCHEDULE, PAYMENT BOND, PERFORMANCE BOND, PLANS, 
ENGINEER’S INSTRUCTION BULLETINS and all ADDENDA and Modifications thereto.  
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A Modification is (1) a written amendment to the CONTRACT signed by both parties, (2) a 
CHANGE ORDER, (3) a written interpretation issued by ENGINEER, or (4) a written order for 
a minor change in the WORK issued by ENGINEER. 

 
2.1.10 CONTRACT SCHEDULE:  The schedule produced by CONTRACTOR in response to the 

requirements of Section 5.1. 
 
2.1.11 CONTRACT SUM:  The total amount payable by GILBERT to CONTRACTOR for the 

performance of the WORK under the CONTRACT DOCUMENTS.  The CONTRACT SUM is 
the amount stated in the CONTRACT and adjusted by any CHANGE ORDER issued pursuant 
to the CONTRACT DOCUMENTS. 

 
2.1.12 CONTRACT TIME:  The time set forth in the CONTRACT for completion of the WORK 

required by the CONTRACT DOCUMENTS. 
 
2.1.13 CONTRACTOR:  The individual, firm, partnership or corporation that has entered into a 

CONTRACT with GILBERT for the WORK.  CONTRACTOR is required by law to be 
licensed in the classification of the WORK to be performed and will perform work or render 
services as a prime contractor. 

 
2.1.14 DAYS:  Unless otherwise designated, days will be understood to mean calendar days. 
 
2.1.15 ENGINEER:  The Architectural or Engineering firm designated by GILBERT to prepare 

PLANS and SPECIFICATIONS for the WORK, to make interpretations of the CONTRACT 
DOCUMENTS, to review and approve shop drawings and to perform other duties as set forth 
in the CONTRACT between GILBERT and ENGINEER.  ENGINEER shall oversee the 
construction of the PROJECT. 

  
2.1.16 FINAL COMPLETION:  The date, more fully described in Section 9.2.2, when all items of the 

WORK are completely finished with no items of any scope outstanding or remaining to be 
completed, and all known defective work has been corrected.  This is the date that initiates the 
Warranty period. 

 
2.1.17 GILBERT:  Town of Gilbert, Arizona. 
 
2.1.18 GILBERT'S REPRESENTATIVE OR GILBERT'S AGENT:  The authorized representative of 

GILBERT, assigned to the PROJECT WORK, the PROJECT Site or any part thereof during the 
performance of the WORK by CONTRACTOR and until final acceptance. 

 
2.1.19 IMPROVEMENTS:  Means the same as "WORK."  
 
2.1.20 INITIAL CONTRACT SCHEDULE:  The schedule prepared by CONTRACTOR in 

accordance with Section 5.1 and which includes the MILESTONE AND COMPLETION 
DATES specified in the CONTRACT DOCUMENTS. 
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2.1.21 MATERIALS:  The word "MATERIALS" includes, in addition to material incorporated in the 
PROJECT, equipment and other supplies used in the performance of the WORK. 

   
2.1.22 NOTICE OF APPARENT LOWEST RESPONSIBLE BIDDER:  The notice given to inform all 

bidders of GILBERT staff’s determination of the lowest responsible BIDDER and its 
recommendation for AWARD of the CONTRACT.  

 
2.1.23 NOTICE OF AWARD:  The notice given to inform the successful BIDDER of the AWARD of 

the CONTRACT. 
 
2.1.24 NOTICE TO PROCEED:  A directive issued by GILBERT authorizing CONTRACTOR to 

start the WORK or IMPROVEMENTS required in the CONTRACT. 
 
2.1.25 PAYMENT BOND:  A bond furnished by CONTRACTOR and an acceptable surety, in 

compliance with the requirements set forth in the CONTRACT DOCUMENTS, for the purpose 
of guaranteeing that CONTRACTOR promptly pays all monies due persons supplying labor or 
material to be used in prosecution of the CONTRACT. 

 
2.1.26 PERFORMANCE BOND:  A bond furnished by CONTRACTOR and an acceptable surety, in 

compliance with the requirements set forth in the CONTRACT DOCUMENTS, for the purpose 
of guaranteeing the faithful performance and completion of the WORK covered by the 
CONTRACT. 

 
2.1.27 PLANS:  All approved drawings or reproductions thereof pertaining to details of the WORK 

and which are made a part of the CONTRACT DOCUMENTS. 
 
2.1.28 PROJECT:  Means the same as "WORK" as defined below. 
 
2.1.29 SITE:  The area on which WORK is to be done as described in the CONTRACT 

DOCUMENTS. 
 
2.1.30 SUPPLEMENTAL CONDITIONS:  Those terms and conditions applicable to the WORK 

which are specifically set forth in the SUPPLEMENTAL CONDITIONS section of the 
CONTRACT DOCUMENTS. 

 
2.1.31 SPECIFICATIONS:  The descriptions, directions, provisions and requirements for performing 

the WORK as contained in the CONTRACT DOCUMENTS. 
 
2.1.32 SUBCONTRACTOR:  Those having a CONTRACT with CONTRACTOR for the 

performance of any WORK required by the CONTRACT DOCUMENTS. 
 
2.1.33 SUBSTANTIAL COMPLETION:  The date, more fully described in Section 9.2.1, when 

ENGINEER certifies, in writing, GILBERT may use or occupy the PROJECT or a designated 
portion thereof. 
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2.1.34 WORK:  The word "WORK", "IMPROVEMENTS" or "PROJECT" includes any or all of the 
IMPROVEMENTS mentioned and authorized to be made, and the construction, reconstruction, 
and repair of all or any portion of such IMPROVEMENTS, and all labor, services, incidental 
expenses and material necessary or incidental thereto. 

 
2.1.35 WORK DIRECTIVE:  Supplemental drawings or instructions, which may be issued as 

necessary from time to time to make clear or define in greater detail the intent of the drawings 
and SPECIFICATIONS.  A CHANGE ORDER shall accompany a WORK DIRECTIVE if 
extra cost and/or time are known to be involved. 

 
2.1.36 WORKING DAYS:  Working days are exclusive of Saturday, Sunday and GILBERT 

recognized legal holidays.    In the event of a change, CONTRACTOR shall notify 
ENGINEER. 
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  PART III 
 
 GENERAL CONDITIONS 
 
 AWARD AND EXECUTION OF CONTRACT 
 
3.1 AWARD 
 
3.1.1 As soon as practicable after the date of opening the bids, the GILBERT Town Council will 

AWARD the CONTRACT to the lowest responsible and responsive BIDDER or will reject all 
bids. 

 
3.1.2 A NOTICE OF AWARD will be sent to the successful BIDDER by certified mail and shall be 

considered issued on the day sent. 
 
3.1.3 The low bid will be determined by the lowest net total from a fully qualified and responsible 

BIDDER arrived at by combining the BIDDER'S lump sum and unit price totals or lump sum 
base bid price and the bid prices of the alternates that are selected and accepted by GILBERT.  
GILBERT may accept or reject any or all alternates. 

 
3.2 EXECUTION OF CONTRACT 
 
3.2.1 The successful BIDDER shall, within the time specified in Information for Bidders and Bidding 

Requirements, execute the CONTRACT, and shall file insurance policies and/or certificates of 
insurance as required herein.  If CONTRACTOR fails or refuses to enter into the CONTRACT 
within the time stated, GILBERT may declare a forfeiture of his BID SECURITY as liquidated 
damages for failure to enter into the CONTRACT. 

 
3.2.2 Execution of the CONTRACT by CONTRACTOR is a representation that CONTRACTOR has 

visited the SITE, become familiar with the local conditions under which the WORK is to be 
performed, and has correlated personal observations with the requirements of the CONTRACT 
DOCUMENTS. 

 
3.3 CONTRACTOR'S INSURANCE 
 

3.3.1 General:  CONTRACTOR agrees to comply with all GILBERT ordinances and state and 

federal laws and regulations.  Without limiting any obligations or liabilities of 

CONTRACTOR, CONTRACTOR shall purchase and maintain, at its own expense, hereinafter 

stipulated minimum insurance with insurance companies duly licensed by the State of Arizona 

with an AM Best, Inc. rating of A or above with policies and forms satisfactory to GILBERT.  

Failure to maintain insurance as specified may result in termination of this CONTRACT at 

GILBERT’S option. 

 

3.3.2 No Representation of Coverage Adequacy:  By requiring insurance herein, GILBERT does not 

represent that coverage and limits will be adequate to protect CONTRACTOR.  GILBERT 

reserves the right to review any and all of the insurance policies and/or endorsements cited in 
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this CONTRACT but has no obligation to do so.  Failure to demand such evidence of full 

compliance with the insurance requirements set forth in the CONTRACT DOCUMENTS or 

failure to identify any insurance deficiency shall not relieve CONTRACTOR from, nor be 

construed or deemed a waiver of, its obligation to maintain the required insurance at all times 

during the performance of the CONTRACT. 

 

3.3.3 Additional Insured:  All insurance coverage and self insured retention or deductible portions, 

except Workers Compensation Insurance, shall name, to the fullest extent permitted by law for 

claims arising out of the performance of the CONTRACT, GILBERT, ENGINEER, their 

agents, representatives, officers, directors, officials and employees as Additional Insured as 

specified under the respective coverage sections of this CONTRACT DOCUMENTS. 

 

3.3.4 Coverage Term:  All insurance required herein shall be maintained in full force and effect until 

all WORK or services required to be performed under the terms of subject CONTRACT is 

satisfactorily performed, completed and formally accepted by GILBERT, unless specified 

otherwise in this CONTRACT DOCUMENTS. 

 

3.3.5 Primary Insurance:  CONTRACTOR’S insurance shall be primary insurance as respects 

performance of subject CONTRACT and in the protection of GILBERT as an Additional 

Insured. 

 

3.3.6 Occurrence Basis:  All insurance coverage shall be on an occurrence basis and not a claims 

made basis. 

 

3.3.7 Waiver:  All policies, including Workers’ Compensation insurance, shall contain a waiver of 

rights of recovery (subrogation) against GILBERT, its agents, representatives, officers, 

directors, officials and employees for any claims arising out of the WORK.  CONTRACTOR 

shall arrange to have such subrogation waivers incorporated into each policy via formal written 

endorsement thereto. 

 

3.3.8 Policy Deductibles and or Self Insured Retentions:  The policies set forth in these requirements 

may provide coverage which contain deductibles or self-insured retention amounts.  Such 

deductibles or self-insured retention shall not be applicable with respect to the policy limits 

provided to GILBERT.  CONTRACTOR shall be solely responsible for any such deductible or 

self-insured retention amount.  GILBERT, at its option, may require CONTRACTOR to secure 

payment or such deductible or self-insured retention by a surety bond or irrevocable and 

unconditional Letter of Credit. 

 

3.3.9 Use of Subcontractors:  If any WORK under the CONTRACT DOCUMENTS is subcontracted 

in any way, CONTRACTOR shall execute a written agreement with SUBCONTRACTOR 

containing the same Indemnification Clause and Insurance Requirements set forth herein 

protecting GILBERT and CONTRACTOR.  CONTRACTOR shall be responsible for executing 

the agreement with SUBCONTRACTOR and obtaining Certificates of Insurance verifying the 

insurance requirements. 
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3.3.10 Evidence of Insurance:  Prior to commencing any WORK under the CONTRACT 

DOCUMENTS, CONTRACTOR shall furnish GILBERT with Certificate(s) of Insurance, or 

formal endorsements as required by the CONTRACT DOCUMENTS, issued by 

CONTRACTOR’S insurer(s) as evidence that policies are placed with acceptable insurers as 

specified herein and provide the required coverage, conditions, and limits of coverage specified 

in the CONTRACT DOCUMENTS and that such coverage and provisions are in full force and 

effect.  If a Certificate of Insurance is submitted as evidence of coverage, GILBERT shall 

reasonably rely upon the Certificate of Insurance as evidence of coverage but such acceptance 

and reliance shall not waive or alter in any way the insurance requirements or obligations of this 

CONTRACT.  Such certificates shall identify the PROJECT.  If any of the above-cited policies 

expire during the life of the CONTRACT, it shall be CONTRACTOR’S responsibility to 

forward renewal Certificates within ten (10) days after the renewal date containing all the 

aforementioned insurance provisions.  Certificates shall specifically cite the following 

provisions: 

 

3.3.10.1 GILBERT, and ENGINEER, their agents, representatives, officers, directors, 

officials and employees are Additional Insured’s as follows: 

 

A. Commercial General Liability – Under ISO Form CG 20 10 11 85 or 

equivalent. 

B. Auto Liability – Under ISO Form CA 20 48 or equivalent. 

C. Excess Liability – Follow Form to underlying insurance as required. 

 

3.3.10.2 CONTRACTOR’S insurance shall be primary insurance as respects performance of 

CONTRACT. 

 3.3.10.3 All policies, including Workers Compensation, waive rights of recovery 

(subrogation) against GILBERT, its agents, representatives, officers, directors, 

officials and employees for any claims arising out of WORK performed by 

CONTRACTOR under the CONTRACT DOCUMENTS. 

3.3.10.4 Certificate shall cite 30 day advance notice cancellation provision.   

 3.3.10.5 Project descriptive information including: 

 

A. CIP Project Name 

B. CIP Project Number 

C. Contract Number 

 

3.3.11 REQUIRED COVERAGE: 

 

3.3.11.1 Commercial General Liability:  CONTRACTOR shall maintain “occurrence” form 

Commercial General Liability insurance with an unimpaired limit of not less than 

$3,000,000 for each occurrence, $3,000,000 Products and Completed Operations 

Annual Aggregate, and a $3,000,000 General Aggregate Limit on a per project 

basis endorsed by means of ISO Endorsement CC-2503 1185 or equivalent.  The 
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policy shall cover liability arising from premises, operations, independent 

contractors, products-completed operations, personal injury and advertising injury.  

Coverage under the policy will be at least as broad as Insurance Services Offices, 

Inc. policy form CG 00 010 93 or equivalent thereof, including but not limited to, 

separation of insured’s clause.  To the fullest extent allowed by law, for claims 

arising out of the performance of this CONTRACT, GILBERT, ENGINEER, their 

agents, representatives, officers, directors, officials and employees shall be cited as 

an Additional Insured under Insurance Service Offices, Inc.  Commercial General 

Liability Additional Insured Endorsement form CG 20 10 11 85, or equivalent, 

which shall read “Who is an Insured (Section II) is amended to include as an 

insured the person or organization shown in GILBERT, but only with respect to 

liability arising out of “your work” for that insured by or for you.”  

CONTRACTOR, its successors and or assigns, is required to maintain Commercial 

General Liability insurance as specified hereunder for a minimum period of three 

(3) years following completion and acceptance of subject WORK.  

CONTRACTOR shall submit Certificate of Insurance evidencing such Commercial 

General Liability insurance during said three year period containing all of the 

insurance requirements set forth herein including naming GILBERT, ENGINEER, 

their agents, representatives, officers, directors, officials and employees as 

Additional Insured as required.  If any excess insurance is utilized to fulfill the 

requirements of this paragraph, such excess insurance shall be “follow form” equal 

or broader in coverage scope than underlying insurance. 

3.3.11.2 Vehicle Liability:  CONTRACTOR shall maintain Business Automobile Liability 

insurance with a limit of $3,000,000 each occurrence on CONTRACTOR’S 

owned, hired, and non-owned vehicles assigned to or used in the performance of 

the WORK.  Coverage will be at least as broad as Insurance Services Office, Inc. 

coverage code “1” “any auto” policy form CA 00 01 12 93 or equivalent thereof.  If 

any hazardous material, as defined by any local, state or federal authority, is the 

subject, or transported, in the performance of the WORK, an MCS 90 endorsement 

is required providing $5,000,000 per occurrence limits of liability for bodily injury 

and property damage.  To the fullest extent allowed by law, for claims arising out 

of the performance of this CONTRACT, GILBERT, ENGINEER, their agents, 

representatives, officers, directors, officials and employees shall be cited as an 

Additional Insured under the Insurance Service Officers, Inc.  Business Auto policy 

Designated Insured Endorsement form CA 20 48 or equivalent.  If any excess 

insurance is utilized to fulfill the requirements of this paragraph, such excess 

insurance shall be “follow form” equal or broader in coverage scope than 

underlying insurance. 

3.3.11.3 Worker’s Compensation Insurance:  CONTRACTOR shall maintain Worker 

Compensation Insurance to cover obligations imposed by federal and state statutes 

having jurisdiction of CONTRACTOR’S employees engaged in the performance of 

the WORK and shall also maintain Employers Liability Insurance of not less than 

$1,000,000 for each accident, $1,000,000 disease for each employee and 

$1,000,000 disease policy limit. 

 

145 of 444



Project Name: Spring Meadows FY16 Landscape Improvements 
Contract No.: 2015-8003-0674 

 
 

 
Form No. CIP2.4.1 18 
Construction General Conditions without CM for DBB Projects 
Revised March 27, 2015 

3.3.11.4 Builder’s “All Risk”:  CONTRACTOR shall maintain Builder’s “All Risk” 

Insurance in an amount not less than one hundred percent (100%) of the 

CONTRACT price.  Such policy shall include coverage for fire, lightening, 

vandalism, malicious mischief, riot, civil commotion, smoke, sprinkler leakage, 

water damage, windstorm, hail, earthquake, landslide, flood and collapse or loss 

due to the results of faulty workmanship during the CONTRACT TIME and until 

Final Acceptance of the WORK by GILBERT.  On pipeline and similar Projects 

where fire hazard is negligible or nonexistent, GILBERT may waive the 

requirement for fire insurance and/or accept the installation waiver. 

3.3.11.5 Railroad Protection Liability:  If the WORK involves a railroad right-of-way (as 

described in the SUPPLEMENTAL CONDITIONS) Railroad Protective Liability 

Insurance coverage is required in the amounts set forth in the SUPPLEMENTAL 

CONDITIONS. 

 
3.4 REQUIREMENT OF CONTRACT BONDS 
 
3.4.1 Concurrently with the execution of the CONTRACT, CONTRACTOR shall furnish GILBERT 

the following bonds, which shall become binding upon the AWARD of the CONTRACT to 
CONTRACTOR: 

 
3.4.1.1 A PERFORMANCE BOND in conformance with Section 1.12 and in an amount 

equal to the full CONTRACT SUM conditioned upon the faithful performance of 
the CONTRACT in accordance with PLANS, SPECIFICATIONS and Conditions 
thereof.  Such bond shall be solely for the protection of GILBERT.  The 
Performance Bond shall remain in force the greater of (a) two years after FINAL 
COMPLETION of the WORK, or (b) until the expiration of all warranties and 
guarantees as required by the CONTRACT. 

3.4.1.2 A PAYMENT BOND in conformance with Section 1.12 and in an amount equal to 
the full CONTRACT SUM solely for the protection of the claimants supplying 
labor or MATERIALS to CONTRACTOR or his SUBCONTRACTORS in the 
prosecution of the WORK provided for in such CONTRACT.  The Payment Bond 
shall remain in effect for at least one year after FINAL COMPLETION of the 
WORK. 

 
3.4.2 Each such bond shall include a provision allowing the prevailing party in a suit on such bond to 

recover as a part of this judgment such reasonable attorney's fees as may be fixed by a judge of 
the court. 

 
3.4.3 Each such bond shall be executed by a surety company or companies holding a certificate of 

authority to transact surety business in the State of Arizona issued by the Director of the 
Department of Insurance pursuant to Title 20, Chapter 2, Article 1 of the Arizona Revised 
Statutes and any amendments thereto.  The bonds shall be made payable and acceptable to 
GILBERT.  The bonds shall be written or countersigned by an authorized representative of the 
surety who is either a resident of the State of Arizona or whose principal office is maintained in 
this State and the bonds shall have attached thereto a certified copy of the Power of Attorney of 
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the signing official. 
 
3.5 INDEMNIFICATION OF GILBERT AGAINST LIABILITY 
 
3.5.1 To the fullest extent permitted by law, CONTRACTOR, its successors and assigns shall 

indemnify and hold harmless GILBERT, its officers and employees from and against all 
liabilities, damages, losses and costs (including reasonable attorney fees and court costs) to the 
extent caused by the negligence, recklessness or intentional wrongful conduct of 
CONTRACTOR or other persons employed or used by the CONTRACTOR in the performance 
of this Agreement.  CONTRACTOR’s duty to indemnify and hold harmless GILBERT, its 
officers and employees shall arise in connection with any claim, damage, loss or expense that is 
attributable to bodily injury, sickness, disease, death, or injury to, impairment, or destruction of 
property including loss of use of resulting there from, caused by CONTRACTOR’s negligence, 
recklessness or intentional wrongful conduct in the performance of this Agreement and the 
negligence, recklessness or intentional wrongful conduct of any person employed by 
CONTRACTOR or used by CONTRACTOR in the performance of this Agreement. 

 
3.5.2 Insurance provisions set forth in this Agreement are separate and independent from the 

indemnity provisions of this paragraph and shall not be construed in any way to limit the scope 
and magnitude of the indemnity provisions.  The indemnity provisions of this paragraph shall 
not be construed in any way to limit the scope and magnitude and applicability of the insurance 
provisions. 

 
3.6 SAFETY WARRANTY 

 

3.6.1 CONTRACTOR shall provide and maintain in a neat, sanitary condition such accommodations 

for the use of his employees as may be necessary to comply with the requirements and 

regulations of the Arizona State Department of Health or as specified by the Maricopa County 

Health Department, Sanitary Code.  CONTRACTOR shall provide all safeguards, safety 

devices and protective equipment and take any other needed actions, on his own responsibility 

or as ENGINEER may determine, reasonably necessary to protect the life and the health of 

employees on the job, the safety of the public and to protect property in connection with the 

performance of the WORK.  Precaution shall be exercised by CONTRACTOR at all times for 

the protection of persons (including employees and GILBERT representatives) and property.  

CONTRACTOR shall comply with the provisions of all applicable laws, pertaining to such 

protection including all Federal and State occupational safety and health acts, and standards and 

regulations promulgated hereunder. 

 

3.6.2 CONTRACTOR warrants that CONTRACTOR is aware of and understands the hazards 

presented to persons, property and the environment relating to and arising out of the WORK.  In 

the event CONTRACTOR or any of CONTRACTOR’S SUBCONTRACTORS are working or 

operating in an unsafe manner, CONTRACTOR shall immediately take full and appropriate 

steps to assure the safety of those working in the job site.  CONTRACTOR acknowledges 

GILBERT’S right under this CONTRACT to stop work if GILBERT determines the WORK is 

not proceeding in a safe manner and may result in injury to persons or property.  GILBERT and 

ENGINEER shall not be liable for the costs incurred by CONTRACTOR if the WORK is 
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stopped for safety reasons.  The ENGINEER, with GILBERT approval, shall issue a stop work 

order until the violation ceases.  The ENGINEER shall immediately notify CONTRACTOR in 

writing of the reasons WORK was stopped. 

 
3.7 NOTICE TO PROCEED 
 
 CONTRACTOR or SUBCONTRACTORS shall not start WORK on any part of the PROJECT 

until NOTICE TO PROCEED has been issued by GILBERT.  The NOTICE TO PROCEED 
will be sent to CONTRACTOR by certified mail or delivered to him in person.  The date for the 
official start of the CONTRACT will be set forth in the NOTICE TO PROCEED.  The 
NOTICE TO PROCEED shall not be issued until the CONTRACT has been executed and all 
insurance, bonds and other required documents have been submitted to GILBERT. 
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PART IV 
 

GENERAL CONDITIONS 
 

COMMENCEMENT, PROSECUTION AND PROGRESS 
 
4.1 COMMENCEMENT 
 
4.1.1 Within ten (10) working days after the NOTICE OF AWARD, a pre-construction conference 

will be held to establish a working understanding among the parties as to the WORK and to 
discuss the schedules referred to in Section 5.1, procedures for handling submittals, processing 
Applications for Payment, and maintaining required records. 

 
4.1.1.1 The conference shall be attended by:  CONTRACTOR and his superintendent, 

Principal SUBCONTRACTORS, Representatives of principal suppliers and 
manufacturers as appropriate, ENGINEER, Representatives of GILBERT, Others 
as requested by CONTRACTOR, GILBERT, or ENGINEER.  

4.1.1.2 The purpose of the conference is to designate responsible personnel and establish a 
working relationship.  Matters requiring coordination will be discussed and 
procedures for handling such matters established.  The agenda will include but not 
be limited to: 

 
A. Discussion of CONTRACTOR'S INITIAL CONTRACT SCHEDULE (See 

Section 5.1). 

B. Transmittal, review, and distribution of CONTRACTOR'S submittals. 

C. Processing applications for payment. 

D. Maintaining record documents. 

E. Critical work sequencing. 

F. ENGINEER’S INSTRUCTION BULLETINS and CHANGE ORDERS. 

G. Use of premises, office and storage areas, security, housekeeping, and 
GILBERT'S needs. 

H. Major equipment deliveries and priorities. 

I. CONTRACTOR'S Safety Program. 
 

4.1.1.3 ENGINEER will preside at the conference and will arrange for keeping the minutes 
and distributing the minutes to all persons in attendance. 

 
4.1.2 CONTRACTOR shall commence WORK on or before the tenth (10th) day after the date set 

forth in the NOTICE TO PROCEED, and shall complete all WORK under the CONTRACT 
within the CONTRACT TIME.  The NOTICE TO PROCEED will be issued no later than thirty 
(30) DAYS after the NOTICE OF AWARD unless otherwise agreed upon in writing, or as may 
be specified in the SUPPLEMENTAL CONDITIONS. 
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4.2 SUBCONTRACTORS 
 
4.2.1 Subcontracts shall be in accordance with, and CONTRACTOR shall be bound by, the following 

provisions: 
 

4.2.1.1 All subcontracts shall be subject to review and acceptance by GILBERT. 

4.2.1.2 All subcontracts shall be in writing and shall provide that all WORK 
to be performed hereunder shall be performed in accordance with 
the terms of the CONTRACT. 

4.2.1.3 True copies of any and all subcontracts shall be furnished to 
GILBERT; however, prices may be omitted. 

4.2.1.4 The subcontracting of any part of the WORK will in no way relieve 
CONTRACTOR of his responsibility or liability or obligation under 
the CONTRACT. 

4.2.1.5 All subcontracts and purchase orders for equipment shall state 
guaranteed delivery dates, at such times as determined by 
CONTRACTOR, which will allow CONTRACTOR to complete the 
PROJECT within the CONTRACT TIME. 

 
4.2.2 If GILBERT or ENGINEER has reasonable objection to any proposed SUBCONTRACTOR, 

CONTRACTOR shall submit a substitute to whom GILBERT and ENGINEER have no 
reasonable objection, and the CONTRACT SUM shall be increased or decreased by the 
difference in cost occasioned by such substitution and an appropriate CHANGE ORDER shall 
be issued. 

 
4.2.3 CONTRACTOR shall make no substitution for any SUBCONTRACTOR, person or entity 

previously selected if GILBERT or ENGINEER make reasonable objection to such 
substitution. 

 
4.3 CONTRACTOR'S REPRESENTATIVE AND EMERGENCIES 
 
4.3.1 CONTRACTOR shall at all times be present at the WORK in person or represented by a 

competent superintendent who shall supervise and direct the WORK and shall be authorized by 
CONTRACTOR to receive and fulfill instructions from ENGINEER.  

 
4.3.2 CONTRACTOR shall supervise and direct the WORK.  He shall be solely responsible for the 

means, methods, techniques, sequences and procedures of construction.  CONTRACTOR shall 
employ and maintain on the SITE a qualified supervisor or superintendent who shall be 
designated in writing by CONTRACTOR as CONTRACTOR'S representative at the site.  The 
supervisor shall have full authority to act on behalf of CONTRACTOR and all communications 
given to the supervisor shall be as binding as if given to CONTRACTOR.  The supervisor shall 
be present on the SITE at all times as required to perform adequate supervision and 
coordination of the WORK. 
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4.3.3 Emergencies that may arise during the progress of the WORK may require special effort or 
require extra shifts of men to continue the WORK beyond normal working hours.  
CONTRACTOR shall be prepared in case of such emergencies from whatever cause, to do all 
necessary WORK promptly. 

 
4.4 CONTRACT DOCUMENTS 
 
4.4.1 CONTRACTOR shall keep at the SITE a copy of the CONTRACT DOCUMENTS and shall at 

all times give ENGINEER access thereto. 
 
4.4.2 The documents that make up the CONTRACT DOCUMENTS are intended to be complete and 

complementary, and to prescribe a complete WORK which CONTRACTOR shall perform in a 
manner acceptable to ENGINEER and in full compliance with the terms of the CONTRACT.  
CONTRACTOR shall provide GILBERT with a complete and operable WORK, even though 
the PLANS and SPECIFICATIONS may not specifically call out all items or items of work 
required of CONTRACTOR to complete his task.  If any omissions are made of information 
necessary to carry out the full intent and meaning of the CONTRACT DOCUMENTS, 
CONTRACTOR shall immediately notify ENGINEER, who shall immediately notify 
GILBERT.  ENGINEER will make the necessary corrections for furnishing of detailed 
instructions.  In case of discrepancies, the more stringent requirement shall govern. 

 
4.4.3 Any drawings or PLANS listed anywhere in the SPECIFICATIONS or ADDENDA thereto 

shall be regarded as a part thereof and of the CONTRACT.  Anything mentioned in these 
SPECIFICATIONS and not indicated on the PLANS and not mentioned in these 
SPECIFICATIONS shall be of the same force and effect as if indicated or mentioned in both. 

 
4.4.4 CONTRACTOR shall perform the WORK in accordance with the lines, grades, cross sections, 

and dimensions indicated on the PLANS and detailed drawings. 
 
4.4.5 Unless otherwise specified in the SUPPLEMENTAL CONDITIONS, CONTRACTOR shall 

furnish all MATERIALS, labor, tools, equipment, water, light, power, transportation, 
superintendence, temporary construction of every nature, and incidentals, including, but not 
limited to, dust and traffic control measures, and to perform all WORK involved in executing 
the CONTRACT in a satisfactory and workmanlike manner within the CONTRACT TIME. 

 
4.4.6 Anything in the CONTRACT DOCUMENTS notwithstanding, CONTRACTOR accepts the 

responsibility of constructing a watertight, weathertight PROJECT. 
 
4.5 ERRORS AND OMISSIONS 
 
 The PLANS are presumed to be correct, but CONTRACTOR shall be required to check 

carefully all dimensions before beginning the WORK.  If any errors or omissions are 
discovered, ENGINEER shall be so notified in writing.  ENGINEER shall immediately notify 
GILBERT who will then make such corrections, and interpretations as may be deemed 
necessary for fulfilling the intent of the PLANS and SPECIFICATIONS and shall issue 
appropriate ENGINEER’S INSTRUCTION BULLETINS.  Any such adjustments made by 
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CONTRACTOR without prior review and acceptance shall be at his own risk.  The settlement 
of any complication or disputed expenses arising from such adjustment shall be made by 
CONTRACTOR at his own expense. 

 
4.6 QUALIFICATIONS FOR EMPLOYMENT 
 
4.6.1 No person under the age of sixteen (16) years for normal occupations, no person under the age 

of eighteen (18) years in hazardous occupations and no person currently serving a sentence in a 
penal or correctional institution shall be employed to perform any WORK under this 
CONTRACT.  Each person working must provide proof of United States citizenship or legal 
work identification. 

 
4.6.2 Immigration Law Compliance Warranty   

 
4.6.2.1 As required by A.R.S. § 41-4401, Contractor hereby warrants its compliance with 

all federal immigration laws and regulations that relate to its employees and A.R.S. 
§ 23-214(A). Contractor further warrants that after hiring an employee, Contractor 
verifies the employment eligibility of the employee through the E-Verify program.   

4.6.2.2 If  Contractor uses any subcontractors in performance of the Work, subcontractors 
shall warrant their compliance with all federal immigration laws and regulations 
that relate to its employees and A.R.S. § 23-214(A), and subcontractors shall 
further warrant that after hiring an employee, such subcontractor verifies the 
employment eligibility of the employee through the E-Verify program.   

4.6.2.3 A breach of this warranty shall be deemed a material breach of the Contract that is 
subject to penalties up to and including termination of the Contract.  Contractor is 
subject to a penalty of $100 per day for the first violation, $500 per day for the 
second violation, and $1,000 per day for the third violation.  Gilbert at its option 
may terminate the Contract after the third violation.  Contractor shall not be 
deemed in material breach of this Contract if the Contractor and/or subcontractors 
establish compliance with the employment verification provisions of Sections 
274A and 274B of the federal Immigration and Nationality Act and the E-Verify 
requirements contained in A.R.S. § 23-214(A).   

4.6.2.4 Gilbert retains the legal right to inspect the papers of any Contractor or 
subcontractor employee who works on the Contract to ensure that the Contractor or 
subcontractor is complying with the warranty.   Any inspection will be conducted 
after reasonable notice and at reasonable times.    

4.6.2.5 If state law is amended, the parties may modify this paragraph consistent with state 
law. 

 
4.6.3 Equal Treatment of Workers 
 

4.6.3.1 CONTRACTOR shall keep fully informed of all federal and state laws, county and 
local ordinances, regulations, codes and all orders and decrees of bodies or 
tribunals having any jurisdiction or authority, which in any way affect the conduct 
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of the WORK.  CONTRACTOR shall at all times observe and comply with all 
such laws, ordinances, regulations, codes, orders and decrees; this includes, but is 
not limited to laws and regulations ensuring equal treatment for all employees and 
against unfair employment practices, including the Occupational Safety and Health 
Administration (“OSHA”) and the Fair Labor Standards Act (“FLSA”).  
CONTRACTOR shall protect and indemnify GILBERT and its representatives 
against any claim or liability arising form or based on the violation of such, whether 
by CONTRACTOR or its employees. 

 
4.7 CHARACTER OF WORKERS 
 
4.7.1 CONTRACTOR shall have in place and enforce a drug-free workplace policy which complies 

with the requirements of the Drug-Free Workplace Act. 
 
4.7.2 CONTRACTOR shall at all times employ sufficient labor and equipment for prosecuting the 

several classes of WORK to full completion in the manner and time required by the 
CONTRACT DOCUMENTS. 

 
4.7.3 All workmen shall be competent and have sufficient skill, knowledge and experience in their 

class of work and in the operation of equipment required to perform all WORK properly and 
satisfactorily. 

 
4.7.4 CONTRACTOR shall at all times enforce strict discipline and good order among its workmen 

and shall not permit the use of alcohol or controlled substances (without a medical 
authorization) at the SITE. 

 
4.7.5 Any person employed by CONTRACTOR or any SUBCONTRACTOR who, in the opinion of 

ENGINEER does not perform his work in a proper and skillful manner or is intemperate or 
disorderly shall, at the written request of ENGINEER be removed from the WORK by 
CONTRACTOR or SUBCONTRACTOR employing such persons, and shall not be employed 
again in any portion of the WORK without the approval of ENGINEER.  CONTRACTOR or 
SUBCONTRACTOR shall hold GILBERT harmless from damages or claims for compensation 
that may occur in the enforcement of this section. 

 
4.7.6 Should CONTRACTOR or SUBCONTRACTOR fail to remove such person as required above, 

or fail to furnish suitable and sufficient personnel for the proper prosecution of the WORK, 
GILBERT may suspend the WORK by written notice until such orders are complied with. 

 
4.8 MAINTENANCE OF TRAFFIC 
 
4.8.1 CONTRACTOR shall submit a Traffic Control Plan to GILBERT’S traffic engineer in 

accordance with Section 10-5(b) of the Gilbert Municipal Code.  No work shall begin until a 
Traffic Control Plan has been approved, unless authorized in writing by the ENGINEER.  
CONTRACTOR shall coordinate with the various agencies both commercial and public, 
involved in the collection and removal of trash and garbage, so that adequate services are 
maintained. 
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4.8.2 The CONTRACTOR will coordinate and schedule off-duty police officers with the Town of 
Gilbert as a part of the CONTRACTOR’s traffic control work.  GILBERT will pay for the 
officers directly with no payment to the CONTRACTOR for this item.  The CONTRACTOR 
will be required to present an overall estimate of off duty officer hours required with the 
submission of his master schedule for the project.  Officers charge a minimum of four hours to 
the project if scheduled.  In the event that the CONTRACTOR fails to prosecute the work in a 
timely and orderly fashion, GILBERT shall notify the CONTRACTOR and reserves the right to 
negotiate a corresponding deductive change order with the CONTRACTOR based upon the 
cost of $65/hour/officer that GILBERT will incur for the off duty officers.    

 
4.8.3 Safe and adequate pedestrian and vehicular access shall be provided and maintained to fire 

hydrants, commercial and industrial establishments, churches, schools, parking lots, motels, 
hospitals, fire stations, police stations, residential properties and establishments of a similar 
nature. 

 
4.8.4 Grading operations, roadway excavation and fill construction shall be conducted and 

maintained in such a manner as to provide a reasonably satisfactory and safe surface for 
vehicular and pedestrian traffic.  When rough grading is completed, the roadbed shall be 
brought to and maintained in a reasonably smooth condition, satisfactory and safe for vehicular 
traffic at the posted speed limit.  Pedestrian walkways shall be provided and maintained in a 
like manner.  CONTRACTOR shall accomplish any additional grading operations and/or 
repairs, including barricade replacement or repairs during working and non-working periods 
which, in the opinion of ENGINEER, are required. 

 
4.8.5 In the event of abnormal weather conditions, such as windstorms and rainstorms, 

CONTRACTOR shall immediately inspect his WORK area and take all necessary actions to 
insure that public access and safety are maintained. 

 
4.8.6 CONTRACTOR shall provide ENGINEER with the emergency phone number of his 

representatives. 
 
4.9 CLEANUP AND DUST CONTROL 

 
4.9.1 Throughout all phases of construction, including suspension of WORK, and until final 

acceptance of the PROJECT, CONTRACTOR shall keep the WORK area clean and free from 
rubbish, excess material and debris generated by construction activities. 

 
4.9.2 CONTRACTOR shall take whatever steps, procedures or means required to prevent any dust 

nuisance due to his construction operations.  The dust control measures shall be maintained at 
all times to the satisfaction of ENGINEER and in accordance with the requirements of the 
Maricopa County Bureau of Air Control Rules and Regulations. 

 
4.9.3 Failure of CONTRACTOR to comply with ENGINEER'S cleanup orders may result in an order 

to suspend WORK until the condition is corrected.  No additional compensation or time will be 
allowed as a result of such suspension and ENGINEER has the authority to take such other 
measures as may be necessary to remedy the situation. 
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4.10 SANITATION 
 
4.10.1 CONTRACTOR shall provide suitable and adequate sanitary conveniences for the use of all 

persons employed on the PROJECT.  All sanitary conveniences shall conform to the regulations 
of the public authority having jurisdiction over such matters.  At the completion of the 
PROJECT, all such sanitary conveniences shall be removed and the premises left in a sanitary 
condition. 

 
4.10.2 CONTRACTOR shall cooperate with and follow directions of the Arizona Department of 

Public Health Services and the Maricopa County Health Department with respect to sanitation 
facilities.  State and County Public Health Service representatives shall have access to the 
WORK wherever it is in preparation or progress, and CONTRACTOR shall provide proper 
facilities for such access and inspection. 

 
4.11 WATER 
 
4.11.1 CONTRACTOR and each SUBCONTRACTOR shall supply adequate pure cool drinking 

water with individual drinking cups for the use of employees on this construction.  The quality 
of drinking water shall meet all applicable federal, state and local standards for drinking water. 

 
4.11.2 It shall be the responsibility of CONTRACTOR to provide and maintain, at his own expense, 

an adequate supply of water for his use for construction and to install and maintain necessary 
supply connections and piping for same.  Before final acceptance of the completed PROJECT, 
all temporary connections and piping installed by CONTRACTOR shall be removed. 

 
4.11.3 CONTRACTOR shall apply for a fire hydrant meter and pay for all construction water used at 

the current rates charged by GILBERT, if CONTRACTOR desires to obtain water from the 
distribution system at any point. 

 
 
4.12 CONSTRUCTION STAKING 
 
4.12.1 Construction staking will be made by CONTRACTOR in accordance with the technical 

requirements of Section 105.8 of the MAG Specifications unless otherwise provided in the 
SUPPLEMENTAL CONDITIONS.  CONTRACTOR shall provide and pay for all building 
layout staking, including elevations and all other PROJECT staking. 

 
4.12.2 Replacement of construction stakes that have been knocked out due to CONTRACTOR'S 

WORK or lack of WORK, weather conditions, traffic, vandalism or utility contractors will be 
done at CONTRACTOR'S expense. 

 
4.13 BLUE STAKE 
 
 CONTRACTOR is required to notify Blue Stake (263-1100) prior to the excavation of any 

material in accordance with A.R.S. § 40-360.22.  CONTRACTOR shall directly contact 
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GILBERT for marking of electrical for traffic signals, sprinkler and irrigation facilities. 
 
4.14 UTILITIES SHOWN ON THE PLANS 
 
4.14.1 Regardless of what utilities are shown on the PLANS, it shall be CONTRACTOR'S 

responsibility to verify these locations and any additional lines which may exist through 
consulting with GILBERT, utility companies and/or "Blue Stake." 

 
4.14.2 Existing utilities are indicated on PROJECT PLANS in accordance with the best information 

available.  CONTRACTOR shall notify all owners of utilities when his WORK is in progress 
and shall make such arrangements as are necessary to make any emergency repair to any utility, 
in a manner satisfactory to GILBERT of a damaged utility line, including individual or house 
service utility lines. 

 
4.14.3 No extra compensation will be made for the repair of any individual or house service utility or 

utility lines damaged by CONTRACTOR'S labor forces or equipment, nor for any damage 
incurred through neglect or failure to provide protective barriers, lights and other devices or 
means required to protect such existing utilities. 

 
4.14.4 CONTRACTOR shall expose all sanitary and storm sewers, water, gas, electric, telephone 

utility lines, and other underground structures that might interfere with the WORK, in order to 
permit survey location prior to construction. 

 
4.14.5 CONTRACTOR shall assume full responsibility for damages to any underground facility/utility 

properly shown on the Plans or properly located by the Utility owner, as a result of failing to 
obtain information as to its location, failing to excavate in a careful and prudent manner (as 
defined in MAG Spec’s), or failing to take measures for protection of the facilities/utilities. The 
Contractor is liable to the owner of the Underground Facility/Utility for the total cost of the 
repair. 

 
 
4.15 UTILITIES NOT SHOWN ON THE PLANS 
 
4.15.1 If utility lines are encountered which are not shown on the PLANS, and not located, or 

incorrectly located by the Utility owner, other than individual or house service utility lines, and 
these lines are damaged or work is required to clear same, then MAG Spec Section 109.8 and 
A.R.S. § 40-360 shall apply.   

 
4.15.2 The work necessary for the raising, lowering, or relocating of any such utility shall be at the 

Utility owner’s expense.  The necessary WORK may be done by the Utility owner or by 
CONTRACTOR, or as a collaborative effort, at the option of the Utility owner.  All WORK 
shall be in accordance with the standards of GILBERT and the Utility owner. 

 
4.15.3 In most cases, individual or house service utility lines are not shown on the PLANS.  It shall be 

CONTRACTOR’S responsibility to locate and protect these individual or house services.  If, 
due to CONTRACTOR’S operations, any of these lines are damaged, he shall repair or replace 
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these lines in a manner satisfactory to the owner of the utility at no extra cost to GILBERT.  In 
addition, the cost of location, protection, and working around these individual or house service 
utility lines shall be included in CONTRACTOR’S bid for the WORK under this CONTRACT. 

 
4.16 DRIVEWAYS AND WALKS 
 
4.16.1 Inconvenience caused by digging across driveways and sidewalks shall be kept to a minimum 

by restoring the serviceability of the drive or sidewalk as soon as possible.  At least 24 hours in 
advance of blocking driveways, CONTRACTOR shall notify the property owner.  
CONTRACTOR shall replace or repair any damage done to driveways and walks to not less 
than the condition existing prior to CONTRACTOR'S WORK.  If it is necessary to leave an 
excavation open across driveways or sidewalks, CONTRACTOR shall provide temporary relief 
in the form of steel plates over the excavation. 

 
4.16.2 Temporary paving replacement in front of business establishments shall be placed immediately 

following backfill and shall remain in place until the condition of the backfill is suitable for 
permanent pavement replacement. 

 
4.16.3 Direct access shall be provided at all times to fire engine hoses, fire hydrants, hospitals, police 

stations, and at all other agencies or services where emergencies may require immediate access 
to same. 

 
4.17 TREES AND SHRUBBERY 
 
4.17.1 All trees and shrubbery within the right-of-way or easements shall be protected by 

CONTRACTOR insofar as practicable.  No trees or shrubbery shall be removed without the 
prior approval of GILBERT. 

 
4.17.2 In the event shrubbery or trees must be trimmed or removed, CONTRACTOR shall notify the 

property owner to do so within a reasonable time prior to construction.  All shrubbery or trees 
not removed by the property owner shall be trimmed or removed by CONTRACTOR and 
hauled from the job at CONTRACTOR'S expense. 

 
4.17.3 All trees, shrubs, hedges, brush, etc., designated on the PLANS, or by ENGINEER for removal, 

shall be completely removed and disposed of as indicated on the PLANS or specified. 
 
4.18 IRRIGATION DITCHES AND STRUCTURES 
 
 CONTRACTOR shall contact the owners of any ditches, irrigation lines, and appurtenances 

which interfere with the WORK and shall make arrangements for dry-up or scheduling of water 
deliveries.  CONTRACTOR shall be liable for any damage due to irrigation facilities damaged 
by his operations and shall repair such damaged facilities to an "equal or better than" original 
condition. 

 
4.19 ROADS AND FENCES 
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4.19.1 Streets and roads subjected to interference by the prosecution of this WORK shall be kept open 
in compliance with Section 4.9 and maintained by CONTRACTOR until the WORK is 
completed. 

 
4.19.2 All fences located in easements, when damaged or temporarily removed, shall be restored to a 

condition equal to or better than the original condition.  Such fences shall be restored at 
CONTRACTOR'S expense. 

 
4.20 PROTECTION OF WORK AND CLEANING UP 
 
4.20.1 CONTRACTOR shall be responsible for the protection of all WORK until its completion and 

final acceptance, and he shall at his own expense, replace damaged or lost material, or repair 
damaged parts of the WORK, and CONTRACTOR and his Sureties shall be liable therefore. 

 
4.20.2 CONTRACTOR shall remove from the vicinity of the completed WORK all plant, surplus 

material or equipment belonging to him or used under his direction during construction.  All 
surplus excavated material, concrete, plaster and debris of all kinds shall be removed from 
GILBERT'S premises, streets or portions of building or property at or adjacent to the site of the 
WORK excepting that select material which may be required for refilling or grading the 
surface.  Salvage material shall be stored at areas designated by ENGINEER.  Where an area is 
indicated to be "cleared", all the weeds, vegetation, shrubs and trees shall be removed unless 
they are specifically noted not to be removed. 

 
4.21 METHODS AND EQUIPMENT 
 
4.21.1 The methods and equipment adopted by CONTRACTOR shall be such as will secure a 

satisfactory quality of WORK and will enable CONTRACTOR to complete the WORK in the 
time agreed upon.  The selection and use of these methods and equipment is the responsibility 
of CONTRACTOR. 

 
4.21.2 When the SPECIFICATIONS state the construction shall be performed by the use of certain 

methods and equipment, such methods and equipment shall be used unless others are 
authorized by ENGINEER.  If CONTRACTOR desires to use a method or type of equipment 
other than those specified, he may make that request to GILBERT, who shall immediately 
forward the request to ENGINEER.  The request shall be in writing and shall include a full 
description of the methods and equipment proposed to be used and an explanation of the 
reasons for desiring to make the change.  If approval is given, it will be on the condition that 
CONTRACTOR will be fully responsible for producing construction work that performs the 
equivalent or better function as the original specifications..  Approval by GILBERT does not 
guarantee acceptance of the final Work, which will be determined by ENGINEER after 
evaluating whether equivalent or better function as the original specifications was or will be 
achieved.  If, after trial use of the substituted methods or equipment, ENGINEER determines 
that the WORK produced does not meet the SPECIFICATIONS, CONTRACTOR shall 
discontinue the use of the substitute method or equipment and shall complete the remaining 
construction with the specified methods, equipment and quality, or take such other corrective 
action as ENGINEER may direct.  No change will be made in basis of payment of the 
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construction items involved nor in the CONTRACT TIME as result of authorizing a change in 
methods or equipment under these provisions.  CONTRACTOR may appeal a decision of 
ENGINEER under this Section to the   GILBERT’S REPRESENTATIVE.  Any such appeal 
must be made in writing within forty-eight (48) hours of ENGINEER'S decision or the right to 
appeal is waived. 

 
4.22 SUSPENSION OF WORK 
 
 In case of suspension of WORK from any cause whatever, CONTRACTOR shall be 

responsible for the protection of all MATERIALS and equipment.  CONTRACTOR shall 
provide suitable drainage and erect temporary structures where necessary to protect the 
MATERIALS and equipment. 

 
4.23 DELAYS AND EXTENSION OF TIME 
 
4.23.1 If CONTRACTOR finds it impossible for reasons beyond his control to complete the WORK 

within the CONTRACT TIME as specified or as extended, he shall immediately submit a 
written request to ENGINEER for an extension of time setting forth therein the reasons that he 
believes will justify the granting of his request.  CONTRACTOR'S plea that insufficient time 
was specified is not a valid reason for extension of time.  If ENGINEER finds that the WORK 
was delayed because of conditions beyond the control and through no fault of CONTRACTOR, 
he may extend the CONTRACT TIME in such amount as the conditions justify.  The extended 
CONTRACT TIME shall be non-compensable and shall be in full force and affect the same as 
though it were the original CONTRACT TIME. 

 
4.23.2 In setting the CONTRACT TIME, it has been assumed that up to 3 WORKING DAYS may be 

lost as a result of weather conditions which will slow down the normal progress of WORK; 
therefore, no extensions in CONTRACT TIME will be allowed for the first 3 WORKING 
DAYS lost due to bad weather conditions. Attention is directed to the nearest weather bureau 
station in the vicinity of the WORK for determining the extremes of temperature, wind 
velocities and the amount and intensity of precipitation that can be expected. 

 
4.23.3 To receive consideration, a request for extension of time must be made in writing to 

ENGINEER stating the reason for said request, and such request must be received by 
ENGINEER within forty-eight (48) hours following the end of the delay-causing condition. 

 
4.23.4 ENGINEER shall ascertain the facts and extent of the delay, and its findings of the facts thereon 

shall be final and conclusive.   
4.23.5 An extension of time may be granted by GILBERT after the expiration of the time originally 

fixed in the CONTRACT or as previously extended, and the extension so granted shall be 
deemed to commence and be effective from the date of such expiration.  Any extension of time 
shall not release the sureties upon any bond required under the CONTRACT. 

 
4.23.6 GILBERT'S or ENGINEER’S liability for delay from any cause shall be limited to granting a 

time extension to CONTRACTOR and there is no other obligation, expressed or implied, on 
the part of GILBERT or ENGINEER to CONTRACTOR for delay from any cause.  An 
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extension of CONTRACT TIME shall not release the sureties of their obligations, which shall 
remain in full force until the discharge of the CONTRACT. 

 
4.24 GILBERT'S RIGHT TO CARRY OUT THE WORK 
 
 If CONTRACTOR defaults or neglects to carry out the WORK in accordance with the 

CONTRACT DOCUMENTS, and fails within ten (10) working days after receipt of written 
notice from GILBERT to commence and continue correction of such default or neglect with 
diligence and promptness, GILBERT may without prejudice to any other remedy GILBERT 
may have, make good such deficiencies.  In such case an appropriate CHANGE ORDER shall 
be issued deducting from the payments then or thereafter due CONTRACTOR the cost of 
correcting such deficiencies, including compensation for ENGINEER’S additional services 
made necessary by such default, neglect or failure.  If the payment then or thereafter due 
CONTRACTOR is not sufficient to cover such amount, CONTRACTOR shall pay the 
difference to GILBERT. 

 
4.25 TERMINATION FOR BREACH OF CONTRACT 
 
4.25.1 If CONTRACTOR refuses or fails to prosecute the WORK or any separable part thereof in 

accordance with the PLANS AND SPECIFICATIONS or with such diligence as will ensure its 
completion within the time specified herein, or an extension thereof, or fails to complete such 
WORK within time, or if he or any of his SUBCONTRACTOR(S) should violate any of the 
provisions of the CONTRACT, GILBERT may terminate this CONTRACT. 

 
4.25.2 In the event of any such termination, GILBERT shall immediately serve written notice thereof 

upon the Surety and CONTRACTOR, and the Surety shall have the right to take over and 
perform the CONTRACT; provided however, that if the Surety within fifteen (15) DAYS after 
the serving upon it of a notice of termination does not give GILBERT written notice of its 
intention to take over and perform the CONTRACT and does not commence performance 
thereof within thirty (30) DAYS from the date of serving said notice, GILBERT may take over 
the WORK and prosecute the same to completion by CONTRACT or by any other method 
GILBERT may deem advisable.  GILBERT may, without liability for so doing, take possession 
of and utilize in completing the WORK such MATERIALS, appliances, plants and other 
property belonging to CONTRACTOR that may be on the site of the WORK and be necessary 
therefore.  For any portion of such WORK that GILBERT elects to complete by furnishing 
employees, MATERIALS, tools and equipment, GILBERT shall be compensated for such in 
accordance with the schedule of compensation for force account work in the section on 
payment for changes in the WORK. 

 
4.25.3 The foregoing provisions are in addition to and not in limitation of any other rights or remedies 

available to GILBERT. 
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PART V 
 

GENERAL CONDITIONS 
 

CONTROL OF WORK 
 
5.1  TIME OF WORK 
 
5.1.1 Initial Contract Schedule 
 

5.1.1.1 Prior to the preconstruction meeting, CONTRACTOR shall furnish to ENGINEER 
one hard copy and one copy in electronic format of an INITIAL CONTRACT 
SCHEDULE. 

5.1.1.2  The INITIAL CONTRACT SCHEDULE shall be based on and incorporate the 
CONTRACT Milestone and Completion Dates specified in the CONTRACT 
DOCUMENTS. 

5.1.1.3  The INITIAL CONTRACT SCHEDULE shall indicate the detailed plan for the 
work to be completed in the first ninety (90) days of the CONTRACT; details of 
planned mobilization of plant and equipment; sequence of early operations; and 
procurement of MATERIALS and equipment. WORK beyond ninety (90) days 
shall be shown in summary form. 

5.1.1.4  The INITIAL CONTRACT SCHEDULE shall be a time-scaled, resource loaded 
Critical Path Method (CPM) type schedule, prepared in a Primavera compatible 
software. 

5.1.1.5  VERTICAL PROJECTS - The INITIAL CONTRACT SCHEDULE shall be cost 
loaded. The accepted cost loaded schedule will be used as a basis for monthly 
progress payments until acceptance of the CONTRACT SCHEDULE. Use of the 
INITIAL CONTRACT SCHEDULE for progress payments shall not exceed 30 
days. 

5.1.1.6  HORIZONTAL PROJECTS – The Bid Schedule will be used as a basis for 
monthly progress payments.   

5.1.1.7   Overall time of completion and time of completion for each milestone shown on 
the INITIAL CONTRACT SCHEDULE shall adhere to the times in the 
SUPPLEMENTAL CONDITIONS, unless an earlier (advanced) initial time of 
completion is requested by CONTRACTOR and agreed to by ENGINEER. Any 
such agreement shall be formalized by a CHANGE ORDER. 

5.1.1.8  ENGINEER will review the INITIAL CONTRACT SCHEDULE for conformance 
with the requirements of the CONTRACT DOCUMENTS. ENGINEER will return 
the INITIAL CONTRACT SCHEDULE with comments within five (5) working 
days after receiving it from CONTRACTOR. 
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5.1.2   Contract Schedule Development 
 

5.1.2.1  Within fifteen (15) working days after receiving the NOTICE TO PROCEED, 
CONTRACTOR shall submit a detailed proposed CONTRACT SCHEDULE 
presenting an orderly and realistic plan for completion of the WORK, in 
conformance with the requirements of the CONTRACT DOCUMENTS. 

5.1.2.2  The proposed CONTRACT SCHEDULE shall furnish or comply with the 
following requirements: 

 
    VERTICAL PROJECTS 
 

A.       A time scaled cost loaded CPM type schedule. 

B.       No activity on the schedule shall have a duration longer than ten (10) 
working days, with the exception of fabrication and procurement activities, 
unless otherwise approved by ENGINEER if the PROJECT is a horizontal 
project (road, sewer, water improvements). Activity durations shall be the 
total number of actual days required to perform that activity including 
consideration of weather impact on completion of that activity. 

C.       Procurement of major equipment, through receipt and inspection at the SITE, 
identified as a separate activity. 

D.       GILBERT furnished MATERIALS and equipment if any, identified as 
separate activities. 

E.       Dependencies (or relationships) between activities. 

F.       Processing/approval of submittals and shop drawings for major equipment. 
Activities that are dependent on submittal acceptance and/or MATERIAL 
delivery shall not be scheduled to start earlier than the expected acceptance 
or delivery dates. 

G.      The total cost of performing each activity. This cost shall be the total of 
labor, material, equipment, including overhead and profit. The sum of the 
cost for activities shall equal the total contract value. 

H.       Ten (10) working days for developing punch list(s), completion of punch list 
items, and final clean up for the WORK or any designated portion thereof.  
No other critical activities shall be scheduled during this period. 

I.         Interface with the WORK of other contractors (or entities). 
 

HORIZONTAL PROJECTS   
 

A.       A time scaled cost loaded CPM type schedule. 

B. No activity on the schedule shall have a duration longer than ten (10) 
working days, with the exception of fabrication and procurement activities, 
unless otherwise approved by ENGINEER.  Activity durations shall be the 
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total number of actual days required to perform that activity including 
consideration of weather impact on completion of that activity. 

C. Procurement of major equipment, through receipt and inspection at the SITE, 
identified as a separate activity. 

D. GILBERT furnished MATERIALS and equipment if any, identified as 
separate activities. 

E. Dependencies (or relationships) between activities. 

F. Processing/approval of submittals and shop drawings for major equipment.  
Activities that are dependent on submittal acceptance and/or MATERIAL 
delivery shall not be scheduled to start earlier than the expected acceptance 
or delivery dates. 

G. Ten (10) working days for developing punch list(s), completion of punch list 
items, and final clean up for the WORK or any designated portion thereof.  
No other critical activities shall be scheduled during this period. 

H.  Interface with the WORK of other contractors (or entities). 
 

5.1.2.3  CONTRACTOR shall submit to ENGINEER one hard copy and one copy in 
electronic format of the CONTRACT SCHEDULE. 

5.1.2.4  ENGINEER will review the proposed CONTRACT SCHEDULE for conformance 
with the requirements of the CONTRACT DOCUMENTS. Within five (5) working 
days after receipt, ENGINEER will accept the CONTRACT SCHEDULE or will 
return it with comments. If the proposed CONTRACT SCHEDULE is not 
accepted, CONTRACTOR shall revise the schedule to incorporate comments and 
resubmit the schedule for acceptance within five (5) working days after receiving it. 
The accepted schedule shall become the CONTRACT SCHEDULE.  Schedules 
showing a completion date earlier than the contract date will not be accepted. 

5.1.2.5  The CONTRACT SCHEDULE shall be the basis for evaluating job progress, 
payment requests, and time extension requests. The responsibility for developing 
the CONTRACT SCHEDULE and monitoring actual progress as compared to the 
schedule rests with CONTRACTOR. 

5.1.2.6  Failure of the CONTRACT SCHEDULE to include any element of the WORK or 
any inaccuracy in the CONTRACT SCHEDULE will not relieve CONTRACTOR 
from responsibility for accomplishing all the WORK in accordance with the 
CONTRACT 

5.1.2.7  Acceptance of the CONTRACT SCHEDULE will not relieve CONTRACTOR of 
the responsibility for accomplishing the WORK in accordance with the 
CONTRACT. 

 
5.1.3 Monthly Updates 
 

5.1.3.1  CONTRACTOR shall submit to ENGINEER each month an up-to-date status 
report of the work. The status report shall include: 
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A.      CONTRACTOR'S estimated percentage complete for each activity not yet 

complete. 

B.      Actual start/finish dates for activities as appropriate. 

C.      Identification of processing errors, if any on the previous update reports. 

D.      Revisions, if any, to the assumed activity durations including revisions for 
weather impact for any activities due to the effect of the previous update on 
the schedule. 

E.      Identification of activities that are affected by proposed CHANGE ORDERS 
issued during the update period.  

F.       Resolution of conflict between actual work progress and schedule logic. 
When out of sequence activities develop in the CONTRACT SCHEDULE 
because of actual construction progress, CONTRACTOR shall submit 
revision to schedule logic to conform to current status and direction. 

 
5.1.3.2  ENGINEER will review the updated information and meet with CONTRACTOR 

each week at the SITE to determine the status of the WORK. If agreement cannot 
be reached on any issue, CONTRACTOR will use ENGINEER’S determination in 
the processing of the update. 

5.1.3.3  CONTRACTOR will incorporate ENGINEER’S review comments and submit two 
(2) copies of the report. 

5.1.3.4  Progress payments pursuant to the CONTRACT will be based on the update of the 
CONTRACT SCHEDULE. 

 
5.1.4   Schedule Revisions 
 

5.1.4.1  If the sequence of construction differs significantly, as determined by ENGINEER, 
from the CONTRACT SCHEDULE, CONTRACTOR shall submit within five (5) 
working days a revised schedule to ENGINEER for acceptance. 

5.1.4.2  When a proposed CHANGE ORDER is issued which has the potential to impact 
specified completion dates, the CHANGE ORDER request shall include a description 
of the impact of such changes.  If approved, it shall be incorporated into the 
CONTRACT SCHEDULE. Time extensions will be considered only to the extent 
there is insufficient remaining float to accommodate these changes, and pursuant to 
Section 6 of the CONTRACT DOCUMENTS. 

5.1.4.3  Should CONTRACTOR, after acceptance of the CONTRACT SCHEDULE, intend 
to change its plan of construction, it shall submit its requested revisions to 
ENGINEER, along with a written statement of the revision, including a description 
of the logic for rescheduling the work, methods of maintaining adherence to 
intermediate milestones and other specific dates and the reasons for the revisions. If 
the requested changes are acceptable to ENGINEER, they will be incorporated into 
the CONTRACT SCHEDULE in the next reporting period. 
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5.1.4.4  Schedule revisions shall be submitted at least five (5) working days prior to the 
date of submission of update information. ENGINEER will have five (5) working 
days to review the revisions. 

 
5.1.5   Contract Schedule Reports 
 

CONTRACTOR shall submit two (2) copies of the following reports for the proposed 
CONTRACT SCHEDULE, CONTRACT SCHEDULE monthly updates, CONTRACT 
SCHEDULE revisions and recovery schedules: 

 
5.1.5.1  VERTICAL PROJECTS 

 
A.       Schedule Logic Report listing the activities, their early/late and actual start 

and finish dates, duration, float and the logic relationship of activities sorted 
by early start. 

B.       A Cost Report listing each activity and its associated cost, percentage of 
work accomplished, earned value to date, previous payments and amount 
earned for the update period. 

C.       A narrative report with the updated progress analysis, which shall include a 
description of problem areas, current and anticipated delaying factors and 
their impact, an explanation of corrective action taken and proposed 
revisions for recovery. Narrative report on proposed CONTRACT 
SCHEDULE will outline CONTRACTOR’S overall plan, strategy, crew 
movement and utilization, and other considerations in developing the 
schedule. 

 
5.1.5.2  HORIZONTAL PROJECTS 
 

A.  CPM Schedule Report listing the activities, their early/late and actual start 
finish dates, duration, float and the logic relationship of activities sorted by 
early start. 

B.  CONTRACTOR shall provide all the schedule files in Primavera compatible 
format on CD. 

 
5.1.6   Short Interval Schedules 
 

CONTRACTOR shall prepare a Short Interval Schedule (SIS) to be used throughout the duration 
of WORK. The SIS shall include all current activities and projected activities for the succeeding 
two (2) weeks. The SIS shall include actual start/finish dates for the preceding one (1) week.  
Eight copies of the SIS shall be submitted to ENGINEER at the weekly construction meeting. 
CONTRACTOR shall participate in short interval scheduling coordination during the weekly 
construction meetings. 
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5.1.7   Time of Essence 
 

Time is of the essence of this CONTRACT.  CONTRACTOR shall, to the fullest extent possible, 
carry on the various classes or parts of the WORK concurrently, and shall not defer construction 
of any portion of the Work in favor of any other portion of the WORK, without the express 
approval of ENGINEER. 

 
5.1.8   Date of Completion 
 

CONTRACTOR shall fully and satisfactorily complete the WORK within the CONTRACT 
TIME.  The date of completion is defined in Section 9.2. 

 
5.1.9   Responsibility for Completion 
 

5.1.9.1  CONTRACTOR shall furnish sufficient manpower, MATERIALS, facilities and 
equipment and shall work sufficient hours, including night shifts, overtime 
operations, Saturdays, Sundays and holidays as may be necessary to insure the 
prosecution and completion of the WORK in accordance with the accepted 
CONTRACT SCHEDULE.  If work on the critical path is seven days or more behind 
the currently updated CONTRACT SCHEDULE and it becomes apparent that the 
WORK will not be completed within the CONTRACT TIME, CONTRACTOR will 
implement whatever steps it deems necessary to make up all lost time.  If 
CONTRACTOR’S solution is not successful, it will make further attempts using the 
following sequence of events: 

 
A. Reschedule activities to achieve maximum practical concurrence of 

accomplishment of activities. 

B. If the above cannot be achieved then: 
 

 CONTRACTOR shall increase manpower in such quantities and crafts as 
will substantially eliminate, in the judgment of the ENGINEER, the 
backlog of work; or increase the number of working hours, shifts per 
working day, working days per week or the amount of equipment or any 
combination of the foregoing sufficiently to substantially eliminate in the 
judgment of the ENGINEER the backlog of work. 

 In addition, ENGINEER may require the CONTRACTOR to submit a 
recovery schedule demonstrating its program and proposed plan to make 
up a lag in scheduled progress and to ensure completion of the WORK 
within the CONTRACT TIME. If the ENGINEER finds the proposed 
recovery schedule unacceptable, it may require CONTRACTOR to submit 
a new plan.  If the actions taken by CONTRACTOR or the second plan 
proposed are unsatisfactory, ENGINEER may require the CONTRACTOR 
to take any of the actions set forth in the previous paragraph without 
additional cost to GILBERT to make up the lag in scheduled progress. 
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5.1.9.2  Failure of CONTRACTOR to comply with the requirements of this Section 5.1.9 
shall be considered grounds for a determination by GILBERT, that CONTRACTOR 
is failing to prosecute the WORK with such diligence as will ensure its completion 
within the time specified. 

 
5.1.10  Daily Reports 
 

CONTRACTOR shall submit a Daily Activity Report no later than 9:00 a.m. the following 
work day to ENGINEER for each workday including weekends and holidays, when worked. 

 
5.1.11  Payments Withheld 
 

Progress Payments may be withheld in whole or in part should CONTRACTOR fail to comply 
with the requirements of this Section 5.1. 

 
5.2 ENGINEER TO INTERPRET CONTRACT DOCUMENTS 
 
 ENGINEER will decide all questions which may arise as to the interpretation of the PLANS 

AND SPECIFICATIONS.  CONTRACTOR may appeal a decision of ENGINEER made 
pursuant to this paragraph to GILBERT’S REPRESENTATIVE.  Such appeal must be made in 
writing within forty-eight (48) hours of ENGINEER'S decision or the right to appeal is waived. 

 
5.3 FORMAL PROTEST 
 
5.3.1 If CONTRACTOR considers any WORK demanded of him to be outside the requirements of 

the CONTRACT, or if he considers any instruction, ruling, or decision of ENGINEER to be 
unfair, he shall, within forty-eight (48) hours after any such demand is made, or instruction, 
ruling or decision is given, file a written protest stating clearly and in detail his objections and 
the reasons therefore.  Except for such protests as are made of record in the manner and within 
the time above stated, CONTRACTOR shall be deemed to have waived and does hereby waive 
all claims for extra WORK, damages and extensions of time resulting from demands, 
instructions, rulings and decisions of ENGINEER.  If the protest is against a demand, 
instruction, ruling or decision of ENGINEER, it shall be filed with GILBERT’S 
REPRESENTATIVE.  

 
5.3.2 Upon receipt of a protest from CONTRACTOR of a decision of ENGINEER, GILBERT’S 

REPRESENTATIVE shall review the demands, instructions, rulings, or decisions objected to 
and shall promptly advise CONTRACTOR in writing of his final decision, which shall be 
binding.  Upon receipt of a protest from CONTRACTOR of a decision of GILBERT’S 
REPRESENTATIVE, the Town Manager shall review the demands, instructions, rulings, or 
decisions objected to and shall promptly advise CONTRACTOR in writing of his final 
decision, which shall be binding. 

 
5.3.3 CONTRACTOR shall continue work on the Project during the review of the formal protest. 
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5.4 PLANS 
 
5.4.1 The CONTRACT PLANS consist of general drawings.  These indicate such details as are 

necessary to give a comprehensive idea of the construction contemplated.  All authorized 
alterations affecting the requirements and information given on the CONTRACT PLANS shall 
be in writing.  The CONTRACT PLANS shall be supplemented by such working or shop 
drawings prepared by CONTRACTOR as are necessary to adequately control the WORK.  No 
change shall be made by CONTRACTOR in any working or shop drawing after it has been 
accepted by ENGINEER. 

 
5.4.2 CONTRACTOR shall keep a current copy of the PLANS and SPECIFICATIONS at the jobsite, 

and shall at all times give ENGINEER access thereto.  A current copy of PLANS and 
SPECIFICATIONS shall include red-line drawings, all ADDENDA, CHANGE ORDERS, 
ENGINEER INSTRUCTION BULLETINS, and any other approved change made to the 
PLANS and SPECIFICATIONS.  Any drawings or PLANS listed in the SPECIFICATIONS 
shall be regarded as a part thereof and ENGINEER will furnish from time to time such 
additional drawings, PLANS, profiles, and information as he may consider necessary for 
CONTRACTOR'S guidance. 

 
5.4.3 All authorized alterations affecting the requirements and information given on the accepted 

PLANS shall be in writing.  No changes shall be made of any plan or drawing after the same 
has been accepted by ENGINEER except by consent of ENGINEER in writing. 

 
5.5 CONFORMITY WITH PLANS AND ALLOWABLE DEVIATIONS 
 
 Finished surfaces in all cases shall conform with lines, grades, cross sections, and dimensions 

shown on the accepted PLANS.  Allowable deviations, other than specified tolerances, from the 
accepted PLANS and working drawings will in all cases be determined by ENGINEER. 

 
5.6 COORDINATION AND INTERPRETATION OF PLANS AND SPECIFICATIONS 
 
5.6.1 The documents which make up the CONTRACT DOCUMENTS are essential parts of the 

CONTRACT, and a requirement occurring in one is as binding as though occurring in all.  They 
are intended to be coordinated and to describe and provide for a complete WORK.  

 
5.6.2 Should it appear that the WORK to be done or any of the matters relative thereto are not 

sufficiently detailed or explained in these CONTRACT DOCUMENTS, CONTRACTOR shall 
promptly notify ENGINEER.  ENGINEER shall follow the procedures set forth in Section 
4.5.1.  In the event of any discrepancy between any drawing and the figures written thereon, the 
figures shall be taken as correct. 

 
5.6.3 In the event of there being a conflict between one CONTRACT DOCUMENT and any of the 

other CONTRACT DOCUMENTS, the more stringent requirement shall apply. 
 
5.6.4 CONTRACTOR shall not take advantage of any apparent error or omission in the PLANS or 
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SPECIFICATIONS.  In the event CONTRACTOR discovers such an error or omission, he shall 
immediately notify ENGINEER.  ENGINEER shall proceed as prescribed in Section 4.5.1 of 
the CONTRACT DOCUMENTS. 

 
5.7 ORDER OF WORK 
 
5.7.1 When required by the CONTRACT DOCUMENTS, CONTRACTOR shall follow the 

sequence of operations as set forth therein.  Full compensation for conforming with such 
requirements will be considered as included in the prices paid for CONTRACT items of 
WORK and no additional compensation will be allowed there for. 

 
5.7.2 The organization of the SPECIFICATIONS into divisions and articles and the arrangement of 

drawings shall not control CONTRACTOR in dividing the WORK among 
SUBCONTRACTORS or in establishing the extent of WORK to be performed by any trade. 

 
5.8 COOPERATION BETWEEN CONTRACTORS 
 
5.8.1 GILBERT reserves the right to CONTRACT for and perform other or additional WORK on or 

near the WORK covered by the CONTRACT.   
 
5.8.2 When separate contracts are let within the limits of any one PROJECT, each CONTRACTOR 

shall conduct his work so as not to interfere with or hinder the progress or completion of the 
WORK being performed by other CONTRACTORS.  CONTRACTORS working on the same 
PROJECT shall cooperate with each other as directed. 

 
5.8.3 Each CONTRACTOR involved shall assume all liability, financial or otherwise, in connection 

with his CONTRACT and shall protect and save harmless GILBERT from any and all damages 
or claims that may arise because of inconvenience, delay, or loss experienced by him because of 
the presence and operations of other CONTRACTORS working within the limits of the same 
PROJECT. 

 
5.8.4 CONTRACTOR shall arrange his WORK and shall place and dispose of the MATERIALS 

being used so as not to interfere with the operations of the other CONTRACTORS within the 
limits of the same PROJECT.  He shall join his WORK with that of others in an acceptable 
manner and shall perform it in proper sequence to that of the others. 

 
5.8.5 GILBERT will not honor any claim for extra compensation due to delays, extra WORK, or 

extension of time caused by any other CONTRACTORS working within the limits of the same 
PROJECT. 

 
5.9 INSPECTION 
 
5.9.1 CONTRACTOR shall furnish ENGINEER with every reasonable facility for ascertaining 

whether the WORK as performed is in accordance with the requirements and intent of the 
SPECIFICATIONS and CONTRACT. ENGINEER shall be permitted to inspect all 
MATERIALS and each part or detail of the WORK at any time for the purpose of expediting 
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and facilitating the progress of the WORK.  ENGINEER shall be furnished with such 
information and assistance by CONTRACTOR as required to make a complete and detailed 
inspection.  Should any WORK be covered up before acceptance or consent of ENGINEER, it 
must, if required by ENGINEER, uncovered for examination at CONTRACTOR'S expense.   
The direct control shall be solely the responsibility of CONTRACTOR'S foremen and 
superintendent. 

 
5.9.2 When the United States government is to pay a portion of the cost of the WORK covered by the 

CONTRACT, the WORK shall be subject to the inspection of the representatives of the U.S. 
government.  Such inspection shall in no sense make the U.S. government a party to this 
CONTRACT and will in no way interfere with the rights of either party under this 
CONTRACT. 

 
5.9.3 The inspection of the WORK shall not relieve CONTRACTOR of any of his obligations to 

fulfill his CONTRACT as herein provided.  Any unsuitable or defective MATERIALS and 
WORK may be rejected notwithstanding that such WORK and MATERIALS may have been 
previously overlooked and accepted or estimated for payment.  Unsuitable or defective 
MATERIALS shall be removed from the site within three (3) days of such rejection. 

 
5.10 LINES AND GRADES 
 
 Profiles and elevations are indicated on the PLANS.  All WORK under this CONTRACT shall 

be built in accordance with the lines and grades indicated on the PLANS.  These lines and 
grades may be modified as provided in Part VI (Changes in the Work) in the CONTRACT.  
The establishment of the lines and grades shall be set forth under these GENERAL 
CONDITIONS, as modified by the SUPPLEMENTAL CONDITIONS.  CONTRACTOR shall 
verify all vertical and horizontal controls using the nearest benchmark. 

 
5.11 USE OF SITE 
 
5.11.1 CONTRACTOR shall confine operations at the site to areas permitted by law, ordinances, 

permits and the CONTRACT DOCUMENTS, and shall not unreasonably encumber the site 
with any MATERIALS or equipment. 

 
5.11.2 CONTRACTOR shall coordinate all of the CONTRACT'S operations with, and secure 

approval from, ENGINEER before using any portion of the site. 
 
5.12 SEPARATE CONTRACTS TO GILBERT 
 
5.12.1 If any part of CONTRACTOR'S WORK depends on proper execution or results of WORK 

performed by GILBERT or any separate CONTRACTOR, CONTRACTOR shall, prior to 
proceeding with the WORK, promptly report to ENGINEER any apparent discrepancies or 
defects in such other WORK that render it unsuitable for such proper execution and results.  
Failure of CONTRACTOR so to report shall constitute an acceptance of GILBERT'S or 
separate CONTRACTOR'S WORK as fit and proper to receive the WORK, except as to defects 
which may subsequently become apparent in such WORK by others. 
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5.12.2 Should CONTRACTOR wrongfully cause damage to the WORK or property of GILBERT, or 

to other WORK or property on the site, CONTRACTOR shall promptly remedy such damage. 
 
5.12.3 Should CONTRACTOR wrongfully delay or cause damage to the WORK or property of any 

separate CONTRACTOR, CONTRACTOR shall, upon due notice, promptly attempt to settle 
with such other CONTRACTOR by agreement, or otherwise to resolve the dispute. 

 
5.13 TESTS 
 
5.13.1 If the CONTRACT DOCUMENTS, laws, ordinances, rules, regulations or orders of any public 

authority having jurisdiction require any portion of the WORK to be inspected, tested or 
approved, CONTRACTOR shall give ENGINEER timely notice of its readiness so ENGINEER 
may observe such inspection, testing or approval.  CONTRACTOR shall bear all costs of such 
inspections, test or approvals conducted by public authorities.  GILBERT shall reserve the right 
to conduct additional tests and inspections, and, unless otherwise provided, GILBERT shall 
bear all costs of other inspections, tests or approvals. 

 
5.13.2 Required certificates of inspection, testing or approval shall be secured by CONTRACTOR and 

CONTRACTOR shall promptly deliver them to ENGINEER. 
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PART VI 
 

GENERAL CONDITIONS 
 

CHANGES IN THE WORK 
 
6.1 CHANGES IN THE WORK 
 
6.1.1 GILBERT, without invalidating the CONTRACT and without notification of sureties, may 

order extra WORK, make changes by altering, or delete any portion of the WORK as specified 
herein, or as deemed necessary or desirable by GILBERT.  All such WORK shall be executed 
under the conditions of the original CONTRACT except that any claim for extension of time 
and additional cost caused thereby shall be adjusted at the time of ordering such change or extra 
WORK. 

 
6.1.2 In giving instructions, ENGINEER shall have authority to make minor changes in the WORK, 

not involving extra cost, and not inconsistent with the purposes of the WORK.  No extra 
WORK or change shall be made unless in pursuance of a written order by GILBERT.  Any 
claim for an addition to the CONTRACT SUM shall not be valid unless the change was so 
ordered, except in an emergency endangering life or property.  If CONTRACTOR claims that 
any instructions involve extra cost under the CONTRACT, he shall within forty-eight (48) 
hours after the receipt of such instructions, provide notice to ENGINEER of such claim, and 
before proceeding to execute the WORK, except in an emergency endangering life or property, 
and the procedure shall then be as provided to approve CHANGE ORDERS. 

 
6.1.3 It is mutually understood that it is inherent in the nature of municipal construction that some 

changes in the PLANS and SPECIFICATIONS may be necessary during the course of 
construction to adjust them to field conditions, and that it is of the essence of the CONTRACT 
to recognize a normal and expected margin of change.  GILBERT shall have the right to make 
such changes in the PLANS and the character of the WORK as may be necessary or desirable to 
insure the completion of the WORK in the most satisfactory manner without invalidating the 
CONTRACT. 

 
6.1.4 Changes shall be incorporated in the written CHANGE ORDER issued by GILBERT, which 

shall be written so as to indicate acceptance on the part of CONTRACTOR as evidenced by his 
signature.   

   
6.2 PRICING OF CHANGES 
 
6.2.1 If a CHANGE ORDER provides for an adjustment to the CONTRACT SUM, the adjustment 

shall be based on one of the following methods: 
   

6.2.1.1 Where the WORK involved is covered by unit prices contained in the Bid 
Schedule, by application of the unit prices to the quantities of the items involved, as 
mutually agreed to by the CONTRACTOR and the ENGINEER. 
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6.2.1.2 By mutual acceptance of a unit price not contained in the Bid Schedule, or mutual 
acceptance of a lump sum price.  The CONTRACTOR shall furnish ENGINEER 
with an itemized cost breakdown together with supporting data including the 
quantities used in computing the unit price and/or lump sum price of the WORK. 

6.2.1.3 Only when methods A and B above are exhausted, then on the basis of the Cost of 
Work plus a CONTRACTOR’S Fee for overhead and profit, as described below.  
(Cost Plus Basis). 

6.2.1.4 Whenever the cost of any work is to be determined on a Cost Plus Basis, 
CONTRACTOR will submit on forms acceptable to the ENGINEER, daily work 
sheets showing an itemized breakdown together with supporting data used to arrive 
at a final cost for the WORK.  No payment will be made for work not verified by 
the ENGINEER.  Final cost for the Change in the WORK shall be reflected and 
formalized in a Change Order. 

 
6.2.2 Allowable costs for any CHANGE ORDER shall be limited to the following: 
 

6.2.2.1 Costs of labor, including social security, Medicare and unemployment insurance, 
fringe benefits available to CONTRACTOR’S employees generally. 

6.2.2.2 Costs of first line supervision labor, including labor burden as described in 
Section6.2.2 A.  “First Line Supervision” shall mean a working foreman or lead 
craft worker other than the PROJECT superintendent. 

6.2.2.3 Actual cost of the PROJECT superintendent associated with any period of 
compensable delay caused by issuance of the CHANGE ORDER.  In the absence of 
a compensable delay, all of the PROJECT superintendent’s time is considered to 
have been paid for as part of the overhead. 

6.2.2.4 Actual costs of MATERIALS, including sales tax and delivery. 

6.2.2.5 Rental costs of machinery and equipment, based on the latest “schedule of 
equipment rates” used by the Arizona Department of Transportation, exclusive of 
small tools, whether rented from CONTRACTOR or others. 

6.2.2.6 Overhead and profit as specified below.  “Overhead” shall include the following:  
Preparation of all paperwork related to changes in the WORK, including field 
review, estimating and cost breakdown; coordination and supervision, both office 
and field, including the PROJECT superintendent; vehicles, including gas and 
maintenance; small tools, incidentals and consumables; engineering, detailing, and 
revisions to shop drawings and record drawings; general office expense; extended 
and unabsorbed home office overhead; warranty; costs of bonds, liability insurance, 
and all taxes;  and all other expenses not specifically included in Section 6.2.2.1 

 
6.2.3 Upon receipt of a proposed CHANGE ORDER, CONTRACTOR shall promptly proceed with 

the change in the WORK and advise ENGINEER within five (5) working days of 
CONTRACTOR’S agreement or disagreement with the method, if any, provided in the 
proposed CHANGE ORDER for determining the proposed adjustment in the CONTRACT 
SUM or CONTRACT TIME.  Failure to return the CHANGE ORDER to ENGINEER within 
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five (5) working days indicates CONTRACTOR’S AGREEMENT therewith, including 
adjustment in CONTRACT SUM and CONTRACT TIME or the method for determining them. 
 Such agreement shall be effective immediately and shall be recorded as a CHANGE ORDER. 

 
6.2.4 If CONTRACTOR disagrees with the method for adjustment in the CONTRACT SUM, the 

adjustment shall be determined by ENGINEER on the basis of any of the methods described in 
Sections 6.2.1.1 through 6.2.1.4. 

 
6.2.5 Overhead and Profit for actual cost of work performed by the Contractor and/or his Sub-

Contractor, shall be determined in accordance with MAG Section 109.5.  Cumulative total 
markup for all tiers of CONTRACTORS and SUBCONTRACTORS shall not exceed thirty 
percent (30%). 

 
6.2.6 If the net value of a change results in a credit from CONTRACTOR or SUBCONTRACTOR, 

the credit shall be the actual net cost, plus five percent (5%) for overhead and profit.  When 
both additions and credits covering related work or substitutions are involved in any one 
change, the allowance for overhead and profit shall be figured on the basis of the net increase or 
decrease, if any, with respect to the change.  

 
6.3 COST PLUS ADJUSTMENT 
 
6.3.1 Record Keeping.  In the event that the pricing method selected is the “cost plus” method 

described in Sections 6.2.1.3 and 6.2.1.4, CONTRACTOR shall keep and present daily, in such 
form as ENGINEER may prescribe, an itemized accounting together with appropriate 
supporting data of the labor, materials, and equipment used during that DAY.  All labor shall be 
recorded on separate time sheets clearly identified with the CHANGE ORDER number and 
scope of extra work involved.  These time sheets shall be signed daily by ENGINEER.  No 
costs will be allowed for time not recorded and signed the same day the work takes place.  
CONTRACTOR and ENGINEER shall discuss and attempt to resolve any disputed concerning 
CONTRACTOR’S daily records at the time the report is submitted. 

 
6.3.2 Reconciliation.  CONTRACTOR shall on a monthly basis accompanying the progress payment 

request submit a reconciliation for all WORK performed under a cost plus CHANGE ORDER 
during the period of the progress payment.  A final reconciliation shall be submitted within 30 
days after the WORK of the CHANGE ORDER is completed.  The reconciliation shall recap 
all costs and appropriate markups for the period.  No costs will be allowed for work not 
included in a reconciliation within the time periods specified. 

 
6.4 EFFECT ON SURETIES 
 
6.4.1 All changes authorized by the CONTRACT DOCUMENTS may be made without notice to or 

consent of the sureties on the CONTRACT bonds, and shall not reduce the sureties’ liability on 
the bonds. 

 
6.4.2 GILBERT reserves the right to require additional payment or performance bonds to secure a 

CHANGE ORDER. 
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PART VII 
 

GENERAL CONDITIONS 
 

MATERIALS AND WORKMANSHIP 
 

7.1 GENERAL 
 
7.1.1 All equipment, MATERIALS, and articles incorporated in the WORK covered by this 

CONTRACT shall be new and subject to review and acceptance by ENGINEER unless 
otherwise specifically provided for in the CONTRACT DOCUMENTS. 

 
7.1.2 Where equipment, MATERIALS, or articles are referred to in the SPECIFICATIONS as "or 

equal to" any particular standard, ENGINEER shall decide the question of equality. 
 
7.1.3 Wherever any standard published specification is referred to, the latest edition or revision, 

including all amendments, shall be used unless otherwise specified.   MATERIALS of a general 
description shall be the best of their several kinds, free from defects, and adapted to the use for 
which provided.  The physical characteristics of all MATERIALS not particularly specified 
shall conform to the latest standards published by the American Society for Testing and 
Materials, where applicable.  All material shall be new and of the specified quality and equal to 
the accepted samples, if samples have been submitted. 

 
7.1.4 All WORK shall be done and completed in a thorough, workmanlike manner in conformance 

with the CONTRACT DOCUMENTS.  ENGINEER shall have the authority to reject WORK 
not in conformance with the CONTRACT DOCUMENTS. 

 
7.1.5 In the event CONTRACTOR discovers any omission from these SPECIFICATIONS or from 

the PLANS, it shall be the duty of CONTRACTOR to call ENGINEER'S attention to apparent 
errors or omissions and request instructions before proceeding with the WORK.  ENGINEER 
shall, by appropriate instructions, correct errors and/or omissions, which instructions shall be as 
binding upon CONTRACTOR as though contained in the original SPECIFICATIONS or 
PLANS. 

 
7.1.6 CONTRACTOR may appeal a decision of ENGINEER made pursuant to Section 7.1 to 

GILBERT’S REPRESENTATIVE.  Such appeal must be made in writing within forty-eight 
(48) hours of ENGINEER'S decision or the right to appeal is waived. 

 
7.2 SUBSTITUTION OF MATERIAL OR EQUIPMENT 
 
 Substitution of material or equipment shall only be made pursuant to Section 1.8. 
 
7.3 SHOP DRAWINGS, PRODUCT DATA AND SAMPLES 
 
7.3.1 Shop drawings are drawings, diagrams, schedules and other data specially prepared for the 

WORK by CONTRACTOR or any SUBCONTRACTOR, manufacturer, supplier or distributor 
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to illustrate some portion of the WORK. 
 
7.3.2 Product data are illustrations, standard schedules, performance charts, instructions, brochures, 

diagrams and other information furnished by CONTRACTOR to illustrate a material, product 
or system for some portion of the WORK. 

 
7.3.3 Samples are physical examples that illustrate MATERIALS, equipment or workmanship, and 

establish standards by which the WORK will be judged. 
 
7.3.4 All MATERIALS to be incorporated in the WORK shall be subject to sampling, testing and 

acceptance.  Samples furnished by CONTRACTOR shall be representative of the 
MATERIALS to be used.  ENGINEER may select samples or may require that samples be 
delivered to and tested at a laboratory designated by ENGINEER at no additional cost to 
GILBERT. 

 
7.3.5 CONTRACTOR shall prepare, review, approve and submit to ENGINEER, with reasonable 

promptness and in such sequence as to cause no delay in the WORK or in the WORK of 
GILBERT or any separate CONTRACTOR all shop drawings, product data and samples 
required by the CONTRACT DOCUMENTS.   CONTRACTOR shall cooperate with 
ENGINEER in the coordination of the shop drawings, product data and samples with those of 
other separate CONTRACTORS. 

 
7.3.6 By preparing, approving and submitting shop drawings, product data and samples, 

CONTRACTOR represents that CONTRACTOR has determined and verified all 
MATERIALS, field measurements and field construction criteria related thereto, or will do so 
with reasonable promptness, and has checked and coordinated the information contained within 
such submittals with the requirements of the WORK, the PROJECT and the CONTRACT 
DOCUMENTS. 

 
7.3.7 ENGINEER will review and approve or take other appropriate action upon CONTRACTOR'S 

submittals such as shop drawings, product data and samples for conformance with the 
SPECIFICATIONS.  ENGINEER'S approval of the specific item shall not indicate approval of 
an assembly of which the item is a component. 

 
7.3.8 All sampling and testing of MATERIALS shall be done in accordance with the latest 

designated standard methods AASHTO or ASTM, or in accordance with special methods 
designated in the SPECIFICATIONS.  CONTRACTOR shall pay for all material testing 
required.  

 
7.4 MATERIALS FURNISHED BY GILBERT 
 
 All MATERIALS and/or services to be furnished by GILBERT are indicated in the 

SUPPLEMENTAL CONDITIONS.  The cost of CONTRACTOR handling and placing 
GILBERT-furnished MATERIALS shall be included in the CONTRACT price. 
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7.5 STORAGE OF MATERIALS 
 
7.5.1 CONTRACTOR shall provide proper storage facilities and exercise such measures as will 

insure the preservation of the specified quality and fitness of all MATERIALS and equipment 
to be used in the WORK.  Stored MATERIALS shall be located so as to provide reasonable 
access for inspection.  That portion of the right-of-way not required for public travel may be 
used for storage purposes unless prohibited by the other provisions of the PROJECT 
SPECIFICATIONS.  Any additional space required shall be provided by CONTRACTOR at no 
cost to GILBERT.  Protection of MATERIALS and equipment stored on the site shall be the 
responsibility of CONTRACTOR.  GILBERT reserves the right to direct CONTRACTOR to 
provide proper means of protection for MATERIALS if such is deemed advisable by 
ENGINEER; however, the exercise of or failure to exercise this right shall not be deemed to 
relieve CONTRACTOR of his primary responsibility for protecting the material and equipment. 
 CONTRACTOR shall provide suitable warehouses or other adequate means of protection for 
such of the MATERIALS and equipment as require storage or protection.  CONTRACTOR 
shall store and care for the material and equipment in the most suitable manner to protect them 
from distortion, rain, dust, or other damage.  Contractor shall maintain all material and 
equipment in accordance with the manufacturer’s instructions.  The cost of replacing any 
material or equipment damaged in storage shall be borne by CONTRACTOR, and the fact that 
material or equipment has been damaged after partial payment has been made shall not relieve 
CONTRACTOR of his primary responsibility.  No motor shall be left uncovered or 
unprotected. 

 
7.5.2 Payments for MATERIALS or equipment stored off the site shall be conditioned upon 

submission by CONTRACTOR of bills of sale to establish GILBERT'S title to such 
MATERIALS or equipment and certificate of insurance for storage in a bonded warehouse. 

 
7.6 REJECTED MATERIALS AND WORK 
 
 ENGINEER shall have the authority to reject MATERIALS which do not conform to the 

CONTRACT DOCUMENTS.  Rejected MATERIALS shall be removed immediately from the 
site of the WORK unless otherwise permitted by ENGINEER.  No rejected MATERIALS, the 
defects of which have been subsequently corrected, shall be used unless accepted by 
ENGINEER.  If CONTRACTOR fails to remove and replace rejected material, GILBERT has 
authority to do so and to deduct the cost thereof from any monies due or to become due 
CONTRACTOR. 

 
7.7 GUARANTEE OF WORK - WARRANTY 
 
7.7.1 CONTRACTOR warrants to GILBERT that all MATERIALS and equipment furnished under 

this CONTRACT will be new unless otherwise specified and that all WORK will be of good 
quality, free from faults and defects and in conformance with the CONTRACT DOCUMENTS. 
 All WORK not conforming to these requirements, including substitutions not properly 
approved and authorized, may be considered defective.  If required by GILBERT or 
ENGINEER, CONTRACTOR shall furnish satisfactory evidence as to the kind and quality of 
MATERIALS and equipment.  This warranty is not limited by any other provisions of the 
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CONTRACT DOCUMENTS. 
 
7.7.2 CONTRACTOR shall promptly correct all WORK rejected as defective or as failing to 

conform to the CONTRACT DOCUMENTS whether observed before or after acceptance and 
whether or not fabricated, installed or completed.  CONTRACTOR shall bear all costs of 
correcting such rejected WORK, including compensation for the additional services of 
ENGINEER made necessary thereby. 

 
7.7.3 If, within one year after the date of final acceptance by GILBERT of all WORK required by the 

CONTRACT DOCUMENTS or within such longer period of time as may be prescribed by law 
or by the terms of any applicable special warranty required by the CONTRACT 
DOCUMENTS, any of the WORK is found to be defective or not in accordance with the 
CONTRACT DOCUMENTS, CONTRACTOR shall correct it promptly after receipt of written 
notice from GILBERT to do so unless GILBERT has previously given CONTRACTOR a  
written acceptance of such condition.  This obligation shall survive termination of the 
CONTRACT, but it shall in no way limit the warranty set forth in Section 7.7.1.  GILBERT 
shall give the notice required herein promptly after discovery of the condition. 

 
7.7.4 CONTRACTOR shall remove from the site all portions of the WORK which are defective or 

non-conforming and which have not been corrected unless removal is waived by GILBERT. 
 
7.7.5 If CONTRACTOR does not proceed with the correction of such defective or non-conforming 

WORK within a reasonable time fixed by written notice from ENGINEER, GILBERT may 
remove it and may store the MATERIALS or equipment at the expense of CONTRACTOR.  If 
CONTRACTOR does not pay the cost of such removal and storage within ten (10) working 
days thereafter, GILBERT may upon ten (10) additional working days written notice sell such 
MATERIALS and equipment at auction or at private sale and shall account for the net proceeds 
thereof, after deducting all the costs that should have been borne by CONTRACTOR including, 
but not limited to, compensation for ENGINEER'S additional services made necessary thereby. 
 If the proceeds of sale do not cover all such costs, the amount to be paid by GILBERT to 
CONTRACTOR under the CONTRACT shall be reduced by the deficiency.  If payments then 
due to CONTRACTOR are insufficient to cover deficiency, CONTRACTOR shall pay the 
difference to GILBERT. 

 
7.7.6 CONTRACTOR shall bear the costs of making good all WORK of GILBERT or separate 

CONTRACTORS destroyed or damaged by CONTRACTOR'S correction or removal of 
defective WORK. 

 
7.7.7 Nothing contained in this Section 7.7 shall be construed to establish a period of limitation with 

respect to any other obligation that CONTRACTOR might have under the CONTRACT 
DOCUMENTS.  The establishment of the time period of one year after final acceptance or such 
longer period of time as may be prescribed by law or by the terms of any warranty required by 
the CONTRACT DOCUMENTS relates only to the specific obligation of CONTRACTOR to 
correct the WORK and has no relationship to the time within which CONTRACTOR'S 
obligation to comply with the CONTRACT DOCUMENTS may be sought to be enforced.  Nor 
the time within which proceedings may be commenced to establish CONTRACTOR'S liability 
with respect to CONTRACTOR'S obligations other than specifically to correct the WORK. 
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7.7.8 In the event it is necessary for GILBERT to file suit to enforce any liability of CONTRACTOR, 

GILBERT shall be entitled to recover from CONTRACTOR, a reasonable sum as and for costs 
and attorneys fees, in addition to all other amounts found due and owing. 

 
7.8 NO EXERCISE OF AUTHORITY BY ENGINEER 
 
 Neither ENGINEER'S authority to act under this Part VII nor any decision made by him in 

good faith either to exercise or not to exercise such authority shall give rise to any duty or 
responsibility of ENGINEER to CONTRACTOR, any SUBCONTRACTOR, any of their 
agents or employees or any other person performing any of the WORK. 
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PART VIII 
 

GENERAL CONDITIONS 
 

LEGAL RELATIONS AND RESPONSIBILITY 
 
8.1 LAWS TO BE OBSERVED 
 
8.1.1 CONTRACTOR is presumed to know, and at all times shall observe and comply with, all 

federal and state laws and local ordinances, including but not limited to (1) Workers' 
Compensation, occupation diseases, and unemployment compensation laws together with the 
payment of all premiums and taxes therefore; (2) all laws, ordinances, and regulations in any 
manner affecting the conduct of the WORK; and (3) all environmental laws and regulations and 
shall indemnify and save harmless GILBERT and its representatives against any claim arising 
from the violation of such laws, bylaws, ordinances, or regulations by CONTRACTOR, 
SUBCONTRACTORS and their employees and agents.  CONTRACTOR'S particular attention 
is drawn, but not limited to, the laws in paragraphs 8.2, 8.3, 8.4, 8.5 and 8.15. 

 
8.1.2 If CONTRACTOR performs any WORK knowing it to be contrary to such laws, ordinances 

and regulations, CONTRACTOR shall assume full responsibility therefore and shall bear all 
costs attributable thereto. 

 
8.2 HOURS OF LABOR 
 
 All CONTRACTS made by or on behalf of the State of Arizona, or any of its political 

subdivisions, with any person for the performance of any WORK, or the furnishing of any 
material manufactured within the State, shall comply with the Fair Labor Standards Act and 
Section 23-391, Arizona Revised Statutes, as amended. 

 
8.3 ALIEN LABOR 
 
 A person not a legal alien, citizen or ward of the United States shall not be employed upon or in 

connection with any state, county or municipal works or employment; provided that nothing 
herein shall be construed to prevent the working of prisoners by the state or by any county or 
municipality thereof on street or road work or other public work. 

 
8.4 LABOR DISCRIMINATION 
 
8.4.1 Attention is directed to Arizona Revised Statutes, Title 41, Chapter 9, Article 4, as amended, 

entitled "Discrimination in Employment." 
 
8.4.2 When federal funds are to pay a portion of the cost of this PROJECT, then the BIDDER shall 

also comply with applicable paragraphs in the SUPPLEMENTAL CONDITIONS. 
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8.5 PERMITS AND LICENSES 
 
 Except as otherwise provided in the CONTRACT DOCUMENTS, it is the duty of 

CONTRACTOR to procure all permits and licenses.  There will be no charge to 
CONTRACTOR for any necessary GILBERT permits and inspections. 

 
8.6 PATENTED DEVICES, MATERIALS, AND PROCESSES 
 
 CONTRACTOR shall indemnify and save harmless GILBERT and its duly authorized 

representatives from all liabilities, judgments, costs, damages and expenses which may result 
from the infringement of any patents, trademarks or copyrights by reason of the use of any 
proprietary MATERIALS, devices, equipment or processes incorporated in or used in the 
performance of the WORK under this CONTRACT. 

 
8.7 SURVEY LAND MONUMENTS 
 
 Survey land monuments and property marks shall not be moved or otherwise disturbed by 

CONTRACTOR until an authorized agent, of the agency having jurisdiction over the land 
monuments or property marks setting, has witnessed or otherwise referenced their location, and 
only then in accordance with the requirements of the agency having jurisdiction. 

 
8.8 PROTECTION OF PERSON AND PROPERTY 
 
8.8.1 CONTRACTOR shall adopt every practical means and comply with all laws, ordinances and 

regulations in order to minimize interferences to traffic and inconveniences, discomfort and 
damage to the public, including the provision of adequate dust control measures.  All 
obstructions to traffic shall be guarded. 

 
8.8.2 If an unsafe condition arises or exists during the progress of the WORK, or if GILBERT has 

reason to believe that an unsafe condition exists, CONTRACTOR shall suspend the WORK 
wholly or in part for such period as may be necessary to correct the unsafe condition. 

 
8.8.3 Neither CONTRACTOR nor the SUBCONTRACTOR shall trespass upon private property.  

CONTRACTOR shall be responsible for all injury or damage to persons or property, directly or 
indirectly, resulting from operations of CONTRACTOR or SUBCONTRACTORS completing 
this WORK.CONTRACTOR shall ensure that both CONTRACTOR and SUBCONTRACTORS 
comply with the laws and regulations of GILBERT, county and state relating to the safety of 
persons and property.  CONTRACTOR will be held responsible and required to make good any 
injury or damage to persons or property caused by CONTRACTOR or SUBCONTRACTORS or 
any agent or employee of either during the progress of the WORK and until its final acceptance. 

 
8.8.4 CONTRACTOR shall protect against injury or damage to any pipes, sewer conduits, electrical 

conduits, lawns, gardens, shrubbery, trees, fences or other structures or property, public and/or 
private, encountered in this WORK except as stipulated elsewhere herein.  CONTRACTOR 
shall be responsible and liable for any injury or damage or repair to such pipe, structures and 
property. 
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8.9 CONSTRUCTION SAFETY PROGRAM AND REGULATIONS 
 
 The Arizona Occupational Safety and Health Act and the conditions set forth in the Occupation 

Safety and Health Standards (OSHA) shall constitute the outline for the safety program to be 
adhered to during the course of the PROJECT.  CONTRACTOR shall keep a copy of these 
publications available at the jobsite for reference, as well as a copy of CONTRACTOR’S safety 
program. 

 
8.10 PROTECTION OF ANTIQUITIES 
 
8.10.1 Attention is called to state and federal laws pertaining to the protection and preservation of sites 

or objects of archaeological, paleontological or historic interest and endangered species. 
 
8.10.2 It shall be a provision of every CONTRACT that when features of archaeological, 

paleontological or historic interest are encountered or unearthed in the excavation of material 
pits, the roadway prism, or other excavation, CONTRACTOR shall stop work in the immediate 
vicinity of such feature, protect it from damage or disturbance, and report promptly to the 
Director of the Arizona State Museum and ENGINEER.  When a possible endangered or 
threatened species is discovered, CONTRACTOR shall stop work and report promptly to 
ENGINEER. 

 
8.10.3 WORK shall not be resumed in the immediate area until CONTRACTOR is advised by the 

authorities having jurisdiction that study or removal of the feature or features has been 
completed.  CONTRACTOR will be allowed an appropriate CONTRACT time extension as 
provided in these General Conditions for construction time lost. 

 
8.11 CONTINGENCIES 
  
 All loss or damage arising from obstruction or difficulties which may be encountered in the 

prosecution of the WORK, from the action of the elements or from any act or omission on the 
part of CONTRACTOR, SUBCONTRACTOR or any person or agent employed by him shall 
be borne by CONTRACTOR. 

 
8.12 NON-RESPONSIBILITY OF GILBERT 
 
 Indebtedness incurred for any cause in connection with this WORK must be paid by 

CONTRACTOR, and GILBERT is hereby relieved at all times from any indebtedness or claim 
other than payments under terms of the CONTRACT. 

 
8.13 PROPERTY RIGHTS IN MATERIAL 
 
 Nothing in the CONTRACT shall be construed as vesting in CONTRACTOR any right of 

property in the MATERIAL used after they have been attached or affixed to the WORK or the 
soil and accepted.  All such MATERIALS shall become the property of GILBERT upon being 
so attached or affixed. 
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8.14 PROTECTION OF FINISHED OR PARTIALLY FINISHED WORK 
 
 CONTRACTOR shall properly guard and protect all finished or partially finished WORK, and 

shall be responsible for the same until that phase is completed and accepted by GILBERT.  
Estimate or partial payment of WORK so completed shall not release CONTRACTOR from 
such responsibility, but he shall turn over the entire WORK in full in accordance with the 
SPECIFICATIONS before final payment can be made. 

 
8.15 ADMINISTRATIVE CLAIMS 
 
 Prior to the commencement of litigation related to payment, the WORK or the CONTRACT 

DOCUMENTS, CONTRACTOR shall file an Administrative Claim with GILBERT.  Such 
Notice shall be filed within 180 DAYS of the accrual of the cause of action.  Otherwise any 
claim by CONTRACTOR against GILBERT, its officers or employees shall be barred. 
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PART IX 
 

GENERAL CONDITIONS 
 

COMPLETION OF WORK, LIQUIDATED DAMAGES 
AND FINAL ACCEPTANCE 

 
9.1 FAILURE TO COMPLETE WORK WITHIN TIME FOR COMPLETION AND 

LIQUIDATED DAMAGES 
 

9.1.1 It is hereby understood and mutually agreed by and between CONTRACTOR and GILBERT, 
that the date of beginning, rate of progress and the time for completion of the WORK to be 
done hereunder are essential conditions of this CONTRACT; and it is further mutually 
understood and agreed that the WORK embraced in this CONTRACT shall be complete on or 
before the dates set forth in Section 9.2 of this CONTRACT.  CONTRACTOR agrees that said 
WORK shall be prosecuted regularly, diligently and uninterruptedly at such rate of time he 
specified.  It is expressly understood and agreed, by and between CONTRACTOR and 
GILBERT that the time for completion of the WORK shall be in the time as identified in these 
CONTRACT DOCUMENTS. 

 
9.1.2 For each working day that any part of the WORK remains uncompleted after the expiration of 

the time specified and/or allowed for completion of the WORK stipulated in the CONTRACT 
or ordered after the CONTRACT is signed, the sum per day set forth in Section 9.2 shall be 
deducted from any monies due CONTRACTOR, or if no money is due CONTRACTOR, 
GILBERT shall have the right to recover said sum or sums from CONTRACTOR, from the 
Surety, or both. 

 
9.1.3 It shall be understood that the time to complete the PROJECT, beyond the contractual date of 

completion, is in itself prima facie evidence of actual damages incurred, and the amount of 
these deductions are to cover the liquidated damages caused by the loss of use, or limited use, 
of the facility and other additional GILBERT incurred losses, or expenses, due to the failure of 
CONTRACTOR to complete the WORK within the time specified. 

 
9.1.4 The liquidated damages amounts set within Section 9.2 are fixed and agreed upon by and 

between CONTRACTOR and GILBERT because of the impracticability and extreme difficulty 
of fixing and asserting the actual damages GILBERT would in such event sustain, and said 
amounts are agreed to be the amount of damages which GILBERT would sustain, and said 
amounts may be retained from time to time by GILBERT from current periodical estimates. 

 
9.1.5 It is further agreed that time is of the essence of each and every portion of this CONTRACT 

and of the SPECIFICATIONS where a definite and certain length of time is fixed for the 
performance of any act whatsoever; and where under the CONTRACT an additional time is 
allowed as set forth in Section 4.243 of these CONTRACT DOCUMENTS for the completion 
of any WORK, the new time limit fixed by such extension shall be of the essence of this 
CONTRACT. 
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9.1.6 CONTRACTOR shall not be assessed with liquidated damages during any delay in the 
completion of the WORK where an extension of time has been granted by GILBERT pursuant 
to Section 4.243. 

 
9.2 COMPLETION/LIQUIDATED DAMAGES 
 
9.2.1 Substantial Completion:  The date of SUBSTANTIAL COMPLETION of the WORK, or 

designated portion thereof, is the date certified in writing by ENGINEER when construction is 
sufficiently complete, in accordance with the CONTRACT DOCUMENTS as they may have 
been modified by any CHANGE ORDERS agreed to by the parties, so that GILBERT may use 
or occupy the PROJECT, or a designated portion thereof, for the purpose for which it was 
intended.  Certification of a designated portion of the WORK by ENGINEER as being 
Substantially Complete and occupancy of that portion thereafter by GILBERT shall neither 
release or otherwise operate to excuse CONTRACTOR from his duty to complete the 
remainder of the WORK within the CONTRACT TIME including liability for liquidated 
damages. 

 
 Time is of the essence and GILBERT will suffer financial damages due to CONTRACTOR'S 

failure to substantially complete the WORK within thirty (30) DAYS following receipt of the 
NOTICE TO PROCEED.  Liquidated damages of $280 per day will be assessed 
CONTRACTOR for working each day beyond that time that CONTRACTOR fails to achieve 
SUBSTANTIAL COMPLETION. 

 
9.2.2 Final Completion:  The FINAL COMPLETION Date is the date when all items of the WORK 

are completely finished with no items of any scope outstanding or remaining to be completed, 
and all known defective work has been corrected.  This is the date upon which the warranty 
period commences. 

 
 Time is of the essence and GILBERT will suffer financial damages due to CONTRACTOR'S 

failure to reach FINAL COMPLETION of the WORK within ten (10) DAYS after the date of 
SUBSTANTIAL COMPLETION.  Liquidated damages of $280 per day will be assessed 
CONTRACTOR for each working day beyond that time that CONTRACTOR fails to achieve 
FINAL COMPLETION. 

 
9.3 FINAL CLEANING UP 
 
 At completion of the WORK and prior to final acceptance by GILBERT, a thorough cleaning of 

the areas affected shall be carried out by CONTRACTOR.  The following list is not inclusive, 
but to act as a guideline: 

 
9.3.1 VERTICAL PROJECTS 
 

9.3.1.1 Removal of all paint spots, stains, rubbish, debris, tools and equipment from all 
areas and broom clean.  Steam clean all carpets and mop floors. 

9.3.1.2 Cleaning interior and exterior of the buildings, including all windows in any area 
affected by the WORK. 
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9.3.1.3 Brush off, broom sweep, dust and clean ledges, stairs, doors, hardware, and any 
adjoining rooms or areas that were affected by the WORK. 

9.3.1.4 Clear grounds and exterior paved areas and walks of all construction debris, dirt 
and dust and repair any SITE areas damaged during the course of construction. 

 
 Prior to final acceptance, CONTRACTOR shall conduct an inspection of sight-exposed 

surfaces, and all WORK areas, to verify that the entire WORK is clean.  In the event 
CONTRACTOR fails to do so, GILBERT, may cause this WORK to be done at 
CONTRACTOR’S expense. 

 

9.3.2 HORIZONTAL PROJECTS 
 

9.3.2.1 Wash down, brush off, broom sweep, and clean all areas that were affected by the 
WORK.   

9.3.2.2 Clear landscaped areas, paved areas, and walks of all construction debris, dirt and 
dust and repair any and all damaged which occurred during the course of 
construction, and post construction activities. 

 
9.4 RECORD DRAWINGS 
 
 CONTRACTOR shall provide accurate data and field notes on red-line construction record 

drawings as construction progresses, for preparation of the “As-Built” drawings by 
ENGINEER.  

 
9.5 COMPLETION AND INSPECTION 
 
9.5.1 Notice of punch list inspection:  When CONTRACTOR believes that the WORK is complete, 

it shall request in writing a punch list inspection.  Within five (5) working days of the receipt of 
such request, ENGINEER shall make a punch list inspection or inform CONTRACTOR that 
the WORK is not ready for punch list inspection.  Upon completion of the deficient WORK, 
CONTRACTOR shall again request a punch list inspection.  CONTRACTOR shall be present 
at the punch list inspection.  The purpose of the punch list inspection is to determine whether 
the WORK has been completed in accordance with the CONTRACT DOCUMENTS, including 
all CHANGE ORDERS and all interpretations and instructions previously issued.  If 
CONTRACTOR fails to attend any punch list inspection, CONTRACTOR shall be charged for 
the cost of ENGINEER and other design professionals who attended the punch list inspection. 

 
9.5.2 Punch list.  ENGINEER shall notify CONTRACTOR in writing of any deficiencies to be 

remedied prior to final acceptance, by preparing a written list, known in the industry as a punch 
list.  CONTRACTOR shall remedy all items shown on the punch list prior to final acceptance.  
No one is authorized to amend the CONTRACT DOCUMENTS by use of the punch list, which 
is solely for the benefit of CONTRACTOR to enable him to determine what items must be 
corrected before final acceptance will be recommended by the ENGINEER.   GILBERT 
reserves the right to require compliance with the CONTRACT DOCUMENTS, notwithstanding 
the issuance of a punch list or the completion by CONTRACTOR of all items on the punch list. 
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9.6 FINAL ACCEPTANCE 
 
9.6.1 After all WORK under the CONTRACT DOCUMENTS has been completed, as determined by 

ENGINEER, including WORK found to be incomplete pursuant to Section 9.5, ENGINEER 
will recommend in writing to GILBERT that final acceptance of the entire WORK under this 
CONTRACT be made as of the date of ENGINEER'S final inspection.  GILBERT will make 
final acceptance in writing promptly after receiving ENGINEER'S recommendation unless 
GILBERT has reason to believe the WORK in not ready for final acceptance. 

 
9.6.2 Unless otherwise specified in either Section 9.2 or under SUPPLEMENTAL CONDITIONS, no 

partial acceptance of any portion of the WORK will be made and no acceptance other than the 
final acceptance to the overall completed PROJECT will be made.  No inspection or acceptance 
pertaining to specific parts of the WORK shall be construed as final acceptance of any part until 
the overall final acceptance is made by GILBERT.   
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PART X 
 

GENERAL CONDITIONS 
 

PAYMENTS TO CONTRACTORS 
 
10.1 GENERAL 
 
10.1.1 The basis of payment for construction of a PROJECT shall be in full for all WORK actually 

performed in accordance with the PLANS and SPECIFICATIONS, and shall include all labor 
and MATERIALS incorporated in the completed WORK. 

 
10.1.2 Application for payment shall be made on GILBERT approved payment application form and 

accompanied by a cover letter in a format approved by GILBERT. 
 
10.1.3 In the event of a dispute over any amounts owed, GILBERT shall pay the undisputed amount 

and proceed in good faith to resolve the dispute.  Pending final resolution of the dispute, 
CONTRACTOR shall proceed diligently with performance of the CONTRACT and GILBERT 
shall continue to make payments in accordance with the CONTRACT DOCUMENTS to the 
extent such payments are undisputed by GILBERT. 

 
10.2 PARTIAL PAYMENT 
 
10.2.1 Once each month GILBERT will make a partial payment to CONTRACTOR on the basis of a 

duly certified and approved estimate prepared by CONTRACTOR and accepted by ENGINEER 
for WORK completed through the last day of the preceding calendar month.  If requested by the 
ENGINEER, CONTRACTOR shall provide supporting data substantiating its corrections.  The 
estimate will cover the WORK performed by CONTRACTOR during the preceding calendar 
month plus the invoice cost of MATERIAL suitably stored at the site of the PROJECT if 
CONTRACTOR desires payment for MATERIAL stored.  Until final completion and final 
acceptance, retainage from progress payments to CONTRACTOR shall be ten percent (10%) of 
each payment.  After the CONTRACT is fifty percent (50%) complete, however, one-half of 
the amount retained shall be paid to CONTRACTOR and the remaining retention shall be five 
percent (5%) of each payment provided CONTRACTOR is making satisfactory progress on the 
PROJECT as determined by GILBERT; otherwise, retention shall remain at ten percent (10%). 
 The partial payment shall be paid on or before ten (10) working days after the certified and 
approved estimate of the WORK is received by GILBERT. 

 
10.2.2 Cost of MATERIAL properly stored will be based on vendors' invoices that shall be listed by 

CONTRACTOR.  A copy of each such invoice shall accompany the first estimate in which 
payment is requested for MATERIAL covered by the invoice.  This list shall be revised and 
brought up-to-date by CONTRACTOR for each estimate.  The revised list shall show the total 
amount of each invoice, the invoice amount that has been incorporated in the WORK, and the 
remaining invoice amount that is stored for which payment is required that month.  Only those 
MATERIALS that will become an integral part of the final completed PROJECT may be 
included for partial payment as MATERIAL stored.  Partial payments for jobsite delivered 
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material or equipment will in no way reduce CONTRACTOR'S responsibility for such 
MATERIAL or equipment until it has been installed. 

 
10.2.3 VERTICAL PROJECTS Schedule of Values:  Not later than five (5) working days before the 

first Application for Payment, CONTRACTOR shall submit to ENGINEER a schedule of 

values reflecting, as nearly as reasonably possible, the actual values of the various components 

of the WORK.  CONTRACTOR shall provide separate line items for CONTRACTOR’S 

overhead and profit, supervision, insurance, bonds, allowances, and taxes.  CONTRACTOR 

shall prepare the Schedule of Values on a form essentially equal to AIA Document G702/G703, 

or other as approved by the PM/CM.  If requested by ENGINEER, CONTRACTOR shall 

provide supporting data substantiating its correctness.   
 
10.2.4  No partial payment shall be made until updated red-line construction record drawings are 

reviewed and approved by the ENGINEER, through the date for which partial payment is 
requested, reviewed, and determined to reflect actual WORK in place. 

 
10.3 PAYMENT OF ITEMS IN BID 
 
10.3.1 Only those items listed in the Bid are pay items. 
 
10.3.2 Compensation for all WORK necessary for the completion of the PROJECT shall be included 

by the BIDDER in the price bid for the items shown in the Bid. 
 
10.4 PAYMENT FOR "EXTRA WORK" AND FOR "CHANGES IN THE WORK" 
 
 Payment for changes in the WORK and for claims for extra WORK will be made as stated in 

Part VI of these GENERAL CONDITIONS. 
 
10.5 ASSIGNMENT OF PAYMENTS 
 
10.5.1 Claims for monies due or to become due CONTRACTOR may be assigned to a bank, trust 

company, or other financial institution, and may thereafter be further assigned and reassigned to 
any such institution.  Any such assignment or reassignment may be made to one (1) party as 
agent or trustee for two (2) or more parties participating in such financing. 

 
10.5.2 No assignment by CONTRACTOR of any CONTRACT to be entered into hereunder, or of any 

part thereof, or of funds to be received thereunder by CONTRACTOR will be recognized by 
GILBERT unless such assignment has had prior consent of GILBERT and the surety has been 
given notice of such assignment in writing and has consented thereto in writing. 

 
10.6 FINAL PAYMENT AND CONTRACT CLOSEOUT 
 
10.6.1 When CONTRACTOR determines that the CONTRACT is complete and all items on the 

punch list have been satisfied, or contends that such items are not required by the CONTRACT 
DOCUMENTS, CONTRACTOR shall submit a request for final payment.  No final payment 
shall be made until all WORK has been finally accepted. 

189 of 444



Project Name: Spring Meadows FY16 Landscape Improvements 
Contract No.: 2015-8003-0674 

 
 

 
Form No. CIP2.4.1 62 
Construction General Conditions without CM for DBB Projects 
Revised March 27, 2015 

10.6.2 Simultaneously with CONTRACTOR’S request for final payment, CONTRACTOR shall 
submit the following items to ENGINEER: 

 
10.6.2.1 Red-line construction record drawings 

 10.6.2.2  Warranties 

 10.6.2.3 Three sets of documentation completely covering the operation and maintenance 
of the mechanical and electrical installation and all other equipment required by 
the SUPPLEMENTAL CONDITIONS to be furnished with such manuals.  The 
documentation shall include charts, diagrams, performance curves, catalog 
information, lubrication manuals, and details pertaining to the functioning of 
various items of equipment.  The documentation shall be divided logically into 
“systems” on the basis of operation, without respect to trades, subcontractors or 
arbitrary specifications sections.  The relationship of the “systems” shall be 
clearly a concisely detailed. 

 
10.6.3 Other items required by the SUPPLEMENTAL CONDITIONS. 
 
10.6.4 Upon receipt of the submittals required in Section 10.6.2, ENGINEER shall prepare a written 

estimate of the sum due to CONTRACTOR.  This estimate shall take into account the 
CONTRACT SUM, as adjusted by any CHANGE ORDERS, amounts already paid, and sums 
to be retained for incomplete WORK, liquidated damages, and for any other cause under the 
CONTRACT DOCUMENTS.  ENGINEER shall prepare a statement of final inspection, stating 
that the work has been given a final inspection, that CONTRACTOR has submitted the 
required documents, setting forth with detail any deviations in the WORK as completed from 
the CONTRACT DOCUMENTS, and estimating the cost of correction of such deviations.  
ENGINEER’S statement shall be transmitted to GILBERT along with CONTRACTOR’S 
request for final payment.  ENGINEER shall provide a copy of the statement of final inspection 
and ENGINEER’S estimate of the sum due to CONTRACTOR. 

 
10.6.5 If CONTRACTOR contests the estimate of sums due prepared by ENGINEER, within five (5) 

working days following delivery to CONTRACTOR of ENGINEER’S estimate of the sum due, 
CONTRACTOR shall file its protest in writing with the GILBERT Town Clerk, setting forth in 
detail all grounds alleged by him to justify an adjustment to ENGINEER’S final estimate.  
Failure to file a protest within the five (5) working days specified above shall constitute a 
waiver and acceptance by CONTRACTOR of ENGINEER’S estimate.  

 
10.6.6 Neither acceptance of, nor payment for, the WORK or any part thereof, nor any extension of 

time, nor any possession taken by GILBERT shall operate as a waiver of any of the provisions 
of the CONTRACT DOCUMENTS, nor shall a waiver of any breach of the contract be held to 
be a waiver of any other or subsequent breach.  Acceptance by GILBERT shall not be deemed 
an acceptance of latent defects, nor shall it constitute a waiver of any of the provisions of the 
CONTRACT DOCUMENTS. 

 
10.7 USE OF GILBERT’S ALLOWANCE  
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10.7.1 The CONTRACT SUM includes a GILBERT allowance which is not a part of the total bid 
price. This allowance is to be used at the sole discretion of GILBERT for the completion of 
unspecified work not covered by other bid items.  Authorization for work under this bid item 
shall be made by the CONSTRUCTION MANAGER and GILBERT prior to the start of such 
work. The Allowance Authorization Form attached to these General Conditions shall be 
executed by the CONTRACTOR, PM/CM and GILBERT prior to start of such work. 

 
10.7.2 When applicable unit costs from the bid schedule can be used, the CONTRACTOR shall be 

bound by these costs for the additional work compensated through the allowance; otherwise the 
cost of allowance work shall be estimated in the same manner as a change order in accordance 
with Section 6.2 of the General Conditions. 

 
10.7.3 After the additional work is approved, the CONTRACTOR may invoice the cost of such work 

in accordance with the payment process in the General Conditions.   
 

10.7.4 Any unused part of the GILBERT allowance shall be retained by GILBERT at the end of the 
project via a deductive change order. 
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PERFORMANCE BOND 
 

 STATUTORY PERFORMANCE BOND PURSUANT TO 
 TITLE 34, CHAPTER 2, ARTICLE 2, 
 OF THE ARIZONA REVISED STATUTES 
 (Penalty of this bond must be 100% of the CONTRACT amount) 
 
 
  KNOW ALL MEN BY THESE PRESENTS: 
 
  That, ________________________________________________ (hereinafter 
"Principal"), and ___________________________________________, a corporation organized 
and existing under the laws of the State of ________________, duly licensed in and holding a 
certificate of authority to transact surety business in the State of Arizona issued by the Director of 
the department of Insurance pursuant to Title 20, Chapter 2, Article 1, (hereinafter "Surety"), as 
Surety are held and firmly bound unto Town of Gilbert, County of Maricopa, State of Arizona in 
the amount of _____________________________________ Dollars ($______________), for 
the payment of which, the Principal and Surety bind themselves, and their heirs, administrators, 
executors, successors and assigns, jointly and severally, firmly by these presents. 
 
  WHEREAS, the Principal has entered into a certain written CONTRACT with 
Town of Gilbert, entitled __________________________________________.  
 
  NOW THEREFORE, THE CONDITION OF THIS OBLIGATION IS SUCH, that 
if the Principal faithfully performs and fulfills all of the undertakings, covenants, terms, 
conditions and agreements of the CONTRACT during the original term of the CONTRACT and 
any extension of the CONTRACT with or without notice to the Surety, and during the life of the 
guaranty required under the CONTRACT, and also performs and fulfills all of the undertakings, 
covenants, terms, conditions and agreements of all duly authorized modifications of the 
CONTRACT that may hereinafter be made, notice of which modifications to the Surety being 
hereby waived, the above obligation is void.  Otherwise it remains in full force and effect. 
 
  PROVIDED, HOWEVER, that this Bond is executed pursuant to the provisions 
of Title 34, Chapter 2, Article 2, Arizona Revised Statutes, and all liabilities on this Bond shall 
be determined in accordance with the provisions of Title 34, Chapter 2, Article 2, Arizona 
Revised Statutes, to the extent as if it were copied at length in this Agreement. 
 
  The prevailing party in a suit on this Bond shall recover as part of the judgment 
reasonable attorney fees that may be fixed by a judge of the court. 
 
  This Bond shall not be executed by an individual surety or sureties, even if the 
requirements of A.R.S. Section 7-101 are satisfied. 
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  Witness our hands this _____ day of _________________, 20___. 
 
 
             
      __________________________________  
      PRINCIPAL    SEAL 
 
 
      By_________________________________ 
 
 
 
      ____________________________________ 
      SURETY      SEAL  
 
 
      By _________________________________ 
 
 
      Address of Surety: 
 
      ____________________________________ 
 
      ____________________________________ 
 
 
      ____________________________________ 
      AGENT OF RECORD 
 
 
 
      ____________________________________ 
      AGENT ADDRESS 
 
      * attach Power of Attorney
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LABOR AND MATERIALS BOND 

 
 STATUTORY PAYMENT BOND PURSUANT TO 
 TITLE 34, CHAPTER 2, ARTICLE 2, 
 OF THE ARIZONA REVISED STATUTES 
 (Penalty of this bond must be 100% of the CONTRACT amount) 
 
  KNOW ALL MEN BY THESE PRESENTS: 
 
  That, ________________________________________________ (hereinafter 
"Principal"), as Principal and ________________________________________, a corporation 
organized and existing under the laws of the State of ________________, duly licensed in and 
holding a certificate of authority to transact surety business in the State of Arizona issued by the 
Director of the Department of Insurance pursuant to Title 20, Chapter 2, Article 1, (hereinafter 
"Surety"), as Surety are held and firmly bound unto Town of Gilbert, County of Maricopa, State 
of Arizona in the amount of ____________________________________ Dollars 
($______________), for the payment of which the Principal and Surety bind themselves, and 
their heirs, administrators, executors, successors and assigns, jointly and severally, firmly by 
these presents. 
 
  WHEREAS, the Principal has entered into a certain written CONTRACT with 
Town of Gilbert, entitled _____________________________________________________.  
 
  NOW THEREFORE, THE CONDITION OF THIS OBLIGATION IS SUCH, that 
if the Principal promptly pays all monies due to all persons supplying labor or MATERIALS to 
the Principal or the Principal's SUBCONTRACTORS in the prosecution of the WORK provided 
for in the CONTRACT, this obligation is void. Otherwise it remains in full force and effect. 
 
  PROVIDED, HOWEVER, that this Bond is executed pursuant to the provisions 
of Title 34, Chapter 2, Article 2, Arizona Revised Statutes, and all liabilities on this Bond shall 
be determined in accordance with the provisions, conditions and limitations of Title 34, Chapter 
2, Article 2, Arizona Revised Statutes, to the extent as if it were copied at length in this 
Agreement. 
 
  The prevailing party in a suit on this Bond shall recover as part of the judgment 
reasonable attorney fees that may be fixed by a judge of the court. 
 
  This Bond shall not be executed by an individual surety or sureties, even if the 
requirements of A.R.S. Section 7-101 are satisfied. 
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  Witness our hands this _____ day of _________________, 20___. 
 
 
      __________________________________ 
      PRINCIPAL    SEAL 
 
 
      By _______________________________ 
 
 
 
      __________________________________ 
      SURETY    SEAL 
 
      By _______________________________ 
 
      Address of Surety: 
 
      ___________________________________ 
  
      ___________________________________ 
 
 
      __________________________________ 
      AGENT OF RECORD 
 
 
 
      __________________________________ 
      AGENT ADDRESS 
 

* Attach Power of Attorney 
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NOTICE TO PROCEED 
 

DATE: 
 
TO: 
 
Subject:  NOTICE TO PROCEED AND RETURN OF EXECUTED CONTRACT 
Project Name:       
Contract No.:       Project Number: 
Contract Amount:  $     Liquidated Damages: $ __/day 
Effective Date:     Substantial Completion Date: 
P.O. Number:      Final Completion Date: 
Council Approval:     Item Number:  
 
This letter serves as ___________, NOTICE TO PROCEED with performance of the above-
referenced project contract. 
 
A fully executed and approved copy of the contract and the project’s purchase order are enclosed 
for your files.  Also attached is a Notice-to-Proceed CD containing forms required for project 
completion and a Purchase order.  Please indicate the above-referenced contract number and 
project number on all correspondence.  Failure to do so may cause unnecessary delays. 
 
When submitting payment requests, the following information is needed: 

1. Cover Letter transmitting the Pay Application, an updated cash flow, updated schedule 
and a summary of the project status. 

2. A completed “Application and Certification for Payment”, on approved GILBERT 
format. 

3. A clear, detailed billing invoice, indicating the Contract Number, Project Number and 
Purchase Order Number referenced above. 

 
If you have any questions please contact Capital Projects at (480) 503-____. 
 
Sincerely, 
 
Capital Projects Program Manager 
 
 

ACCEPTANCE OF NOTICE 
 
Receipt of the foregoing NOTICE TO PROCEED is hereby acknowledged by _______,  
this ____ day of ___________, 20__. 
 
       By       

       Title       
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CHANGE ORDER NO. __________ 
(Contractor) 

 
PROJECT:    
DATE:     
OWNER:   Town of Gilbert      
PROJECT NO:    
CONTRACT NO:   
CONTRACTOR:   
CONTRACT DATED:   
PM/CM   (Name)  
  
CHANGES:  The CONTRACT is changed as follows:  (Insert brief description) 
______________________________________________________________________________ 
______________________________________________________________________________ 
______________________________________________________________________________ 

 
COST/TIME: Original CONTRACT SUM:    $__________________ 

Previously Authorized CHANGE ORDERS:    $__________________ 

CONTRACT sum prior to this CHANGE ORDER:   $__________________ 

CHANGE ORDER #    Amount:     $__________________ 

New CONTRACT SUM:      $__________________ 

CONTRACT TIME will be increased by: 

SUBSTANTIAL COMPLETION as of this Change Order: 
 
Approved/Accepted by: 

  
PM/CM                  
    (Name)        (Date) 
CONTRACTOR:                 
     (Name)                    (Date) 
GILBERT:                         
    (Name)       (Date) 

 
Not valid until signed by both GILBERT and/or PM/CM.  Signature of CONTRACTOR 
indicates acceptance, including CONTRACT SUM and CONTRACT TIME. 
 
Contractor agrees that the adjustment of the Contract Price and Contract Time reflected in 
this Change Order represents the entire and complete adjustment of the Contract Price and 
Contract Time for the changes set forth in this Change Order.  The adjustment of the Contract 
Price includes all direct costs of labor materials, services and equipment to complete such 
changes as well as any and all indirect costs of impacts, delays, interference or hindrances in 
performing, providing and completing the changes set forth in this Change Order.  The 
adjustment of the Contract Time includes all adjustments of time necessary to perform, 
provide and complete the changes set forth in this Change Order and any and all impacts, 
delays, interference or hindrances in performing, providing and completing the changes. 
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TOWN OF GILBERT, ARIZONA 
CONTRACTOR'S AFFIDAVIT 

REGARDING SETTLEMENT OF CLAIMS 
 

PROJECT  _________________________________________________________ 
     _________________________________________________________ 
 
To Town of Gilbert, Arizona 
Building Department: 
 
  The undersigned hereby certifies that (1) all lawful claims for MATERIALS, 
rental of equipment and labor used in connection with the construction of the above PROJECT, 
whether by SUBCONTRACTOR or claimant in person, have been duly discharged; and (2) to 
the best of undersigned's knowledge, there are not any disputed or unresolved claims of any type 
for MATERIALS, equipment or labor in connection with this PROJECT. 
 
  The undersigned, for the consideration of $___________, as set out in the final 
pay estimate, as full and complete payment under the terms of the CONTRACT, hereby waives 
and relinquishes any and all further claims or right of lien under, in connection with, or as a 
result of the above-described PROJECT.  The undersigned further agrees to indemnify and save 
harmless Town of Gilbert against any and all liens, claims of liens, suits, actions, damages, 
charges and expenses whatsoever, which said GILBERT may suffer arising out of the failure of 
the undersigned to pay for all labor performance and MATERIALS furnished for the 
performance of said installation. 
 
  Signed and dated at _____________________, this _____ day of 
_________________________, 20____. 
 
      ___________________________________ 
      CONTRACTOR 
      By ________________________________ 
STATE OF ARIZONA  ) 
    )  ss. 
County of Maricopa  ) 
 
  The foregoing instrument was subscribed and sworn to before me this ____ day of 
____________________, 20____. 
      __________________________________ 
      Notary Public 
My Commission Expires: 
 
_______________________
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SUPPLEMENTAL CONDITIONS 
 

1. A CONTRACT shall be awarded to the lowest responsible, responsive bidder. 
Contract award is currently scheduled for June 2015. In no case shall a NOTICE 
TO PROCEED be issued before July 1, 2015. Additionally, GILBERT reserves 
the right to issue a NOTICE TO PROCEED such that the PROJECT will begin in 
the fall or spring seasons which are optimal for landscape planting.
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TECHNICAL SPECIFICATIONS 
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Spring Meadows FY15-16 Improvements         March 2015 
Improvements are being installed in phases. Only FY15-16 improvements are included in 
this bid package. Phasing limits in large part are determined by irrigation system layout. 
There may be some overlap in phasing areas depending on locations of water meters and 
controllers, in order to provide irrigation to new improvements while maintaining irrigation 
service to existing areas designated for improvements under future phases. Locations, 
layouts, and condition of existing irrigation systems as it interfaces with FY15-16 work will 
need to be field verified.  
 
Description of FY15-16 work for Spring Meadows (PKID #07-4) follows. 
 
Spring Meadows FY15-16 Landscape and Irrigation Improvements 
General description: Landscape planting, turf and irrigation for the Park/ Basin area on E. 
Saratoga Street as shown on the plans. The Town reserves the right to reduce the scope of 
work or eliminate some items in this contract.  
 
Work includes: 

 Preservation and protection of existing plantings, irrigation system, pavements, 
walls, or other structures to remain. 

 Restoration of all pavements, curbs, walls, structures, landscaping, irrigation, rock 
ground cover and other surfaces or features to remain which are disturbed as a 
result of work under this project phase. 

 Maintaining existing irrigation service to areas improved under other phases and 
existing areas to remain. 

 Removal of existing turf as shown and noted on plans not indicated to remain. 
 Fine grading /excavation along the edge of the walk and curb to allow for granite 

installation.  Any excavated material shall be uniformly spread to blend in adjacent 
landscape areas or used for repair of erosion damage as applicable. No import soil 
is required. 

 New tree and shrub plantings as indicated on plans. 
 Install new concrete header per details and as shown on plans. Layout to be 

approved by Town of Gilbert representative before installation. 
 Providing and installing decomposed granite in all landscape areas to provide a 2” 

minimum depth in landscape planting areas and 1” below curbs or adjacent 
pavement.   

 Abandonment of the portions of the existing irrigation system no longer in use in this 
phase of improvements. At grade or above grade components to be removed/ 
salvaged as noted on plans. Below grade components can be abandoned in place 
providing there is no conflict with new improvements. 

 Maintain/restore connections to portions of the existing irrigation system to remain or 
improved under other phases.  

 Unless otherwise noted or approved, all extra materials, debris, or materials     
removed as part of work under this project and not intended for reuse shall be 
disposed legally offsite.  
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 Using the existing water meter and backflow preventer, install new irrigation for the 
landscaping in this FY15-16 phase of work including but not limited to a new 
controller, mainline,  valve assemblies, wiring, lateral piping, drip irrigation emitters 
and turf spray heads as indicated on plans.  

 Restore River Run Rock areas. Includes salvage and reinstallation of existing, 
relocation of existing, and supplementation for river rock around headwall as shown.    

 Provide and install new benches and trash receptacle as shown on plans and per 
manufactures specifications. 
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CONSTRUCTION SERVICES CONTRACT 

FY16 PKID Morning Ridge 
 

 
Project:  Morning Ridge FY16 Landscape Improvements 
Contract No.: 2015-8003-0675 
Date:  March 31, 2015 
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CONSTRUCTION SERVICES CONTRACT 
FOR DESIGN-BID-BUILD (DBB) PROJECT 

 
THIS CONTRACT, made and entered into this _____ day of ______________, 20_____, by and 
between the Town of Gilbert, Arizona, a municipal corporation organized and existing under and by 
virtue of the laws of the State of Arizona, hereinafter designated "GILBERT" and Somerset 
Contracting, a limited liability corporation, hereinafter designated the "CONTRACTOR." 
 
GILBERT and CONTRACTOR, in consideration of the mutual covenants hereinafter set forth, agree 
as follows: 
 
1.0 CONSTRUCTION SERVICES 
 
1.1 CONTRACTOR shall complete all work as specified or indicated in the Contract Documents.  

The work is known as and is hereinafter referred to as the Morning Ridge FY 16 Landscape 
Improvements Project and is generally described as follows:  Landscape and irrigation 
improvements in the Silver Creek Road basin in accordance with the Contract Documents.  The 
full scope of work is described in detail in the Contract Documents. 

 
1.2 CONTRACTOR shall complete, provide and perform, or cause to be performed, all work in a 

proper and workmanlike manner, with appropriate consideration for public safety and 
convenience, consistent with the highest standards of professional and construction practices 
and in full compliance with, and as required by or pursuant to, this Contract, and with the 
greatest economy, efficiency, and expediency consistent therewith all as more particularly 
described in the Contract Documents. 

 
2.0 CONTRACT TIME 
 
2.1 CONTRACTOR shall submit to GILBERT, on or before the effective date of this Contract, a 

Critical Path Method (CPM) Construction Progress Schedule in Primavera compatible format, 
resource and cost loaded, indicating the times for starting and completing the various stages of 
the Work, including any Milestones specified in this Contract and as more fully described in the 
General Conditions and other Contract Documents.  Revisions/updates to the CPM schedule 
shall be submitted to accurately reflect plans for completion of the work, but no less frequently 
than monthly. 

 
2.2 Time is of the Essence.  All of the time limits for Milestones, if any, for Substantial Completion 

and for Final Completion and readiness for final payments as stated in the Contract Documents, 
are of the essence for the Contract. 

 
2.3 The Work shall be substantially complete within 30 working days after the date when the 

Contract Times commence to run as provided in the Notice to Proceed, and all Work shall be 
finally completed and ready for final payment in accordance with the Notice to Proceed within 
40 working days after the date when the Contract Times commences to run. 
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2.4 Failure of CONTRACTOR to perform any covenant or condition contained in the Contract 

Documents within the time periods specified herein, shall constitute a material breach of this 
Contract entitling GILBERT to terminate the Contract unless CONTRACTOR applies for and 
receives an extension of time, in accordance with the procedures set forth in the Contract 
Documents. 

 
2.5 Failure of GILBERT to insist upon the performance of any covenant or condition within the 

time periods specified herein, shall not constitute a waiver of CONTRACTOR’S duty to 
perform every other covenant or condition within the designated periods, unless a specific 
waiver is granted in writing for each such covenant or condition. 

 
2.6 GILBERT’s agreement to waive a specific time provision or to extend the time for performance 

shall not constitute a waiver of any other time provisions contained in the Contract Documents. 
 Failure of CONTRACTOR to complete performance promptly within the additional time 
authorized in the waiver or extension of time agreement shall constitute a material breach of 
this Contract entitling GILBERT to all the remedies set forth herein or provided by law. 

 
3.0 LIQUIDATED AND SPECIAL DAMAGES 
 
3.1 It is hereby agreed that the amounts per day set forth herein in paragraph 3.1.1 are reasonable 

estimates of such liquidated damages and that said amounts do in fact bear a reasonable 
relationship to the damage that would be sustained by GILBERT, and CONTRACTOR agrees 
to pay such liquidated damages as herein provided. 

 
3.1.1 GILBERT and CONTRACTOR recognize that time is of the essence for this Contract 

and that GILBERT will suffer financial loss, in addition to and apart from the costs 
described in Paragraph 3.2, if the Work and/or portions of the Work are not performed 
and completed within the times specified, plus any extensions thereof allowed in 
accordance within the Contract Documents.  GILBERT and CONTRACTOR also 
recognize the delays, expense, and difficulties involved in proving, through legal or 
arbitration proceedings, the actual loss suffered by GILBERT if the Work or portion of 
the Work is not completed on time.  Accordingly, instead of requiring any such proof, 
GILBERT and CONTRACTOR agree that as liquidated damages for delay (but not as a 
penalty) CONTRACTOR shall pay GILBERT liquidated damages per MAG Section 
108.9 for each working day that expires after the time specified for substantial 
completion, until the Work is substantially complete.  After Substantial Completion, if 
CONTRACTOR shall neglect, refuse or fail to complete the remaining Work within the 
Contract Time or any proper extension thereof granted by GILBERT, CONTRACTOR 
shall pay GILBERT liquidated damages per MAG Section 108.9 for each working day 
that expires after the time specified for Final Completion and readiness for final 
payment. 
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3.2 Special Damages:  In addition to the amounts provided for liquidated damages, 
CONTRACTOR shall pay GILBERT the actual costs reasonably incurred by GILBERT for 
GILBERT’s PM/CM, if applicable, the Project Engineer and for engineering and inspection 
forces employed on the Work for each working day that expires after the time specified for 
Final Completion, including any extensions thereof made in accordance with the Contract 
Documents, until the Work is finally complete.  The rate for inspection services for this contract 
is $150.00 per hour.  The rate for the work by the Project Engineer for this Contract is $ 150.00 
per hour.  The rate for work by GILBERT PM/CM, if applicable, is $ 150.00 per hour.   Each of 
these hourly rates is calculated at time and one half for work required to be performed during 
other than normal business hours. 

 
3.3 GILBERT may withhold and deduct from any payment due to CONTRACTOR the amount of 

liquidated damages, special damages, and other costs, such as CONTRACTOR’S failed testing 
costs or damages to other GILBERT property, from any moneys due CONTRACTOR under the 
Contract. 

 
4.0 CONTRACT PRICE 
 

GILBERT shall pay CONTRACTOR for completion of the Work in accordance with the 
Contract Documents, an amount in current funds not to exceed the sum of thirty one thousand 
two hundred eighty one dollars and thirty two cents ($31,281.32) as more specifically set forth 
in CONTRACTOR’S bid, and any additional amounts agreed to pursuant to valid CHANGE 
ORDER, approved by GILBERT. 

 
5.0 CONTRACT DOCUMENTS 
 

The following documents are pertinent to the Project: 
 
5.1 This Contract (pages 1 to 7, inclusive). 
 
5.2 Addenda consisting of Numbers N/A to N/A inclusive. 
 
5.3 The project Specifications dated N/A entitled N/A Project. 
 
5.4 The project Drawings comprised of a set entitled Parkway Improvement District 07-09 Morning 

Ridge and dated 2/28/15. 
 
5.5 Performance Bond (page F-1 to F-2) and Payment Bond (page G-1 to G-2). 
 
5.6  The approved CPM Construction Schedule dated N/A. 
 
5.7 The project General Conditions (pages 1 to 102, inclusive). 
 
5.8 The project Supplementary Conditions (pages N/A to N/A) inclusive. 
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5.9 Notice to Proceed dated ___________________________. 
 
5.10 CONTRACTOR’S List of Subcontractors (pages A-6 to A-7) inclusive. 
 
5.11 CONTRACTOR’S Schedule of Manufacturers and Suppliers of Major Equipment and Material  

Items (page A-6). 
 
5.12 The following which may be delivered or issued after the Effective Date of this Contract and 

are not attached hereto: 
 

A. Written Attachments 
 B. Work Change Directives 
 C. Change Order(s) 
 
6.0 MISCELLANEOUS 
 
6.1 This Agreement shall inure to the benefit of, and shall be binding upon GILBERT and 

CONTRACTOR and their respective successors and assigns. 
 
6.2 This Agreement may not be amended or any of its terms modified without the written consent 

of GILBERT and CONTRACTOR. 
 
6.3 This Agreement may be executed in several counterparts, each of which shall be an original and 

all of which shall constitute but one and the same instrument. 
 
6.4 This Agreement shall be governed by and construed in accordance with the laws of the State of 

Arizona. 
 
6.5 CONTRACTOR agrees he is an independent contractor and not an agent or employee of 

GILBERT.  CONTRACTOR shall supervise and direct the WORK to be done, using his best 
skill and attention.  CONTRACTOR shall be solely responsible for all construction means, 
methods, techniques, sequences, procedures and for coordinating all portions of the WORK, 
required by the CONTRACT DOCUMENTS.  CONTRACTOR shall be responsible to 
GILBERT for the acts and omissions of his employees, SUBCONTRACTORS and their agents 
and employees, and other persons performing any of the WORK under any CONTRACT 
DOCUMENTS. 

 
6.6 Should litigation be necessary to enforce any term or provision of this CONTRACT, or to 

collect any damages claimed or portion of the amount payable under this CONTRACT, then all 
litigation and collection expenses, witness fees, court costs, and attorney's fees shall be paid to 
the prevailing party.  Nothing herein shall preclude non-binding arbitration if they so elect in 
the event of a dispute hereunder. 
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6.7 Under Section 38-511, Arizona Revised Statutes, as amended, GILBERT may cancel any 
CONTRACT it is a party to within three years after its execution and without penalty or further 
obligation, if any person significantly involved in initiating, negotiating, securing, drafting or 
creating the CONTRACT on behalf of GILBERT is, at any time while the CONTRACT or any 
extension thereof is in effect, an employee or agent of any other party to the CONTRACT in 
any capacity or a consultant to any other party to the CONTRACT with respect to the subject 
matter of the CONTRACT.  In the event GILBERT elects to exercise its rights under Section 
38-511, Arizona Revised Statutes, as amended, GILBERT agrees to immediately give notice 
thereof to CONTRACTOR. 

 
6.8 All notices and demands required or permitted by this CONTRACT shall be in writing and 

shall be deemed to have been given or properly served when (1) sent by Certified Mail (postage 
fully prepaid) to the respective address below or to such other address as may be furnished by 
either party pursuant to this Section; (2) delivered personally to the authorized representative of 
the parties to this CONTRACT; or (3) if given by telefacsimile, when addressed and 
transmitted to the respective telefacsimile number as specified below or to such other address or 
telefacsimile number as may be furnished by either party to the other pursuant to this Section, 
and the appropriate confirmation of transmittal is received.  Any party giving notice or demand 
by telefacsimile immediately shall send the other party a copy of such notice or demand by 
Certified Mail (postage fully prepaid) to the respective address below or to such other address 
as may be furnished by either party pursuant to this Section. 

 
 GILBERT:      CONTRACTOR: 
  
 Kenneth Morgan, P.E.     Michael Ricci 
 Public Works Director/Interim Town Engineer Project Manager    
 Town of Gilbert     Somerset Contracting 
 50 East Civic Center Drive    19051 South Arizona Avenue 
 Gilbert, Arizona  85296    Chandler, Arizona 85286 
 
6.9 No amendment or waiver of any provision of these CONTRACT DOCUMENTS nor consent to 

any departure by GILBERT shall be effective unless the same shall be in writing and signed by 
GILBERT.  Such waiver or consent shall be effective only in the specific instance and for the 
specific purpose for which given. 

 
6.10 No waiver by GILBERT of any default or breach by CONTRACTOR shall be deemed to be or 

constitute a waiver of any other or subsequent default or breach.  GILBERT specifically 
reserves and shall have all rights and remedies available to it under the provisions of the 
CONTRACT DOCUMENTS. 

 
6.11 Immigration Law Compliance Warranty: 

 
6.11.1    As required by A.R.S. § 41-4401, Contractor hereby warrants its compliance with all 

federal immigration laws and regulations that relate to its employees and A.R.S. § 23-
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214(A). Contractor further warrants that after hiring an employee, Contractor verifies 
the employment eligibility of the employee through the E-Verify program.  

6.11.2 If Contractor uses any subcontractors in performance of the Work, subcontractors 
shall warrant their compliance with all federal immigration laws and regulations that 
relate to its employees and A.R.S. § 23-214(A), and subcontractors shall further 
warrant that after hiring an employee, such subcontractor verifies the employment 
eligibility of the employee through the E-Verify program. 

6.11.3 A breach of this warranty shall be deemed a material breach of the Contract that is 
subject to penalties up to and including termination of the Contract.  Contractor is 
subject to a penalty of $100 per day for the first violation, $500 per day for the second 
violation, and $1,000 per day for the third violation.  Gilbert at its option may 
terminate the Contract after the third violation.  Contractor shall not be deemed in 
material breach of this Contract if the Contractor and/or subcontractors establish 
compliance with the employment verification provisions of Sections 274A and 274B 
of the federal Immigration and Nationality Act and the E-Verify requirements 
contained in A.R.S. § 23-214(A).   

6.11.4 Gilbert retains the legal right to inspect the papers of any Contractor or subcontractor 
employee who works on the Contract to ensure that the Contractor or subcontractor is 
complying with the warranty.   Any inspection will be conducted after reasonable 
notice and at reasonable times.    

6.11.5 If state law is amended, the parties may modify this paragraph consistent with state 
law. 

 
6.12 Equal Treatment of Workers:  CONTRACTOR shall keep fully informed of all federal and 

state laws, county and local ordinances, regulations, codes and all orders and decrees of bodies 
or tribunals having any jurisdiction or authority, which in any way affect the conduct of the 
WORK.  CONTRACTOR shall at all times observe and comply with all such laws, ordinances, 
regulations, codes, orders and decrees; this includes, but is not limited to laws and regulations 
ensuring equal treatment for all employees and against unfair employment practices, including 
the Occupational Safety and Health Administration (“OSHA”) and the Fair Labor Standards 
Act (“FLSA”).  CONTRACTOR shall protect and indemnify GILBERT and its representatives 
against any claim or liability arising form or based on the violation of such, whether by 
CONTRACTOR or its employees. 
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IN WITNESS WHEREOF, the parties hereto have executed this Contract on the day and year first 
written above. 
 
 TOWN OF GILBERT 
 
 By: _________________________________ 
  Doug Boyer, CPM 
                Purchasing Administrator 
ATTEST: 
 
______________________________ 
Catherine A. Templeton, CMC 
Town Clerk 
 
APPROVED AS TO FORM: 
 
_______________________________ 
Susan Goodwin 
Curtis, Goodwin, Sullivan, Udall & Schwab, PLC 
Special Counsel 

      
CONTRACTOR 

    
 _________________________________ 

 By:______________________________ 

 Title:_____________________________ 
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TOWN OF GILBERT 

 
CONSTRUCTION GENERAL CONDITIONS 

 
For 

 
Project Name:  Morning Ridge FY16 Landscape Improvements 
Contract No:    2015-8003-0675 
Date:    March 31, 2015 
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PART I 
 

 GENERAL CONDITIONS 
 

INFORMATION FOR BIDDERS AND BIDDING REQUIREMENTS 
 
1.1 ELIGIBILITY AND PREFERENCE 
 
 Contracting with CONTRACTORS and SUBCONTRACTORS under the CONTRACT 

DOCUMENTS shall be governed by the provisions of Title 34 of the Arizona Revised Statutes, 
as amended. 

 
1.1.2 Eligibility of CONTRACTOR  
 

1.1.2.1 The BIDDER must have a minimum of five (5) years’ experience in similar 
projects.  A “similar project” is one that is similar in both nature and scope to this 
PROJECT.  At least two (2) of the BIDDER’S Key Personnel must have a 
minimum of three (3) years’ experience in similar projects.  The BIDDER must 
demonstrate successful completion of at least two (2) similar projects, one of which 
must have a dollar value of at least seventy-five percent (75%) of the  total bid for 
this PROJECT as set forth in the Bid Schedule, both within the past five (5) years.  
Total bid price does not include any GILBERT allowances identified.   The 
BIDDER must demonstrate that it has an experienced employee who will serve as 
the scheduler, who is dedicated to this PROJECT, and who has successfully 
employed scheduling techniques appropriate for this PROJECT.  “Key Personnel” 
is defined as individuals who will be directly assigned to this PROJECT and 
includes, but is not limited to, the owner, the Principals of the BIDDER, the Project 
Manager, the Project Superintendent, the scheduler, the BIDDER’S construction 
engineer, and supervisory personnel such as the foremen who will be directly 
assigned to this PROJECT.  Resumes of Key Personnel shall be submitted upon 
request by GILBERT.  “Successful completion” means completion of a project 
within the established schedule and budget.  

1.1.2.2 If requested by GILBERT, the three apparent lowest BIDDERS shall submit the 
following documentation for GILBERT’S review and GILBERT may base its 
award of a CONTRACT on the information submitted: 

 
A.   Evidence of loss history and underwriting criteria 

B.   BIDDER’S safety program, including Experience Modifier (EMR) 

C.   List of SUBCONTRACTORS 

D.   CPA certified audits for the past three fiscal years of operations 

E.   List of references 

F.   Similar documents deemed necessary by GILBERT 
 

The documents shall be submitted to GILBERT no later than 72 hours 
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following the request of GILBERT. 

1.1.2.3   GILBERT may also conduct any investigation it deems necessary to determine the 
BIDDER’S ability to perform the WORK required by the CONTRACT 
DOCUMENTS.  The purpose for requiring these documents is to assist GILBERT 
in evaluating the ability of a potential CONTRACTOR to perform the WORK in 
accordance with the CONTRACT DOCUMENTS in a safe manner. 

1.1.2.4 References provided by CONTRACTOR are an integral part of BIDDER’S 
qualifications.  References must be accurate.  BIDDER authorizes GILBERT’S 
representative to verify any and all information from references contained herein 
and hereby releases all those concerned providing information as a reference from 
any liability in connection with any information they give. 

 
1.2 PRE-BID CONFERENCE 
  
 A pre-bid conference will be held on April 13, 2015 at 4:00 p.m. in Room 300, Gilbert 

Municipal Center, 50 East Civic Center Drive, Gilbert, Arizona 85296.  It is highly 
recommended that BIDDERS, CONTRACTORS, and other interested parties attend this 
conference that will be conducted by GILBERT to answer questions.  BIDDER responsibility 
issues will be discussed, along with PROJECT requirements. 

 
1.3 SUBMITTING BIDS 
 
 Bids to receive consideration shall be made in accordance with the following instructions: 
 
1.3.1 Before submitting a bid, BIDDERS shall carefully examine the PLANS, read the 

SPECIFICATIONS and all other CONTRACT DOCUMENTS, visit the site of the WORK, 
fully inform themselves as to all existing conditions and limitations, and shall include sums in 
the bid covering the cost of each item included in the CONTRACT. 

 
1.3.2 BIDDER shall include in the CONTRACT SUM all applicable taxes, permit fees and other 

costs to BIDDER. 
 
1.3.3 BIDDER shall include in the total bid price all CONTRACTOR’s allowances stated in the BID 

SCHEDULE of the CONTRACT DOCUMENTS.   
 
 Any required allowances are set forth in the BID SCHEDULE.  Unless otherwise provided in 

the CONTRACT DOCUMENTS: 
 

1.3.3.1 Allowances shall cover the cost to the CONTRACTOR  (less any applicable trade 
discount) of the MATERIALS including equipment required by the allowance, 
delivered at the site, and all applicable taxes, overhead, profit handling and other 
General Condition costs, unless Bid Unit Rates are available in the Bid Schedule.  
Unit Bid Rates from the Bid Schedule shall be used to determine the cost of a 
change to be paid from an Allowance, when applicable. 

1.3.3.2 Any remaining Allowance Amount shall be returned to GILBERT at the end of the 
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project by deductive change order. 

1.3.3.3 Whenever the cost is more or less than the allowance, the CONTRACT PRICE 
shall be adjusted accordingly by CHANGE ORDER, the amount of which will 
recognize changes, if any, overhead, profit and other expenses. 

 
1.3.4 Lump Sum and Unit Prices bid shall include overhead, profit, taxes, handling and other General 

Condition costs. 
 
1.3.5 No bid will be considered unless it is made upon the bid forms contained in the book of 

CONTRACT DOCUMENTS.  No bid shall be considered which is deemed as an irregular bid 
or which fails to conform in all material respects to the PLANS, SPECIFICATIONS and 
CONTRACT DOCUMENTS.  Bids may be deemed irregular and may be considered non-
responsive for any of the following reasons: 

 
1.3.5.1 If the bid is on a form other than that furnished by GILBERT or if the form is 

altered. 

1.3.5.2 If the BIDDER does not supply, or has improper or inadequate state contractor’s 
license(s), to perform the WORK. 

1.3.5.3 If there are unauthorized additions, statements, interlineations, alterations, 
conditional or alternate bids or other irregularities of any kind. 

1.3.5.4 If the BIDDER adds any provisions reserving the right to accept or reject an 
AWARD or to enter into a CONTRACT pursuant to an AWARD. 

1.3.5.5 If the BIDDER fails to submit any document listed in Section 1.3.1.10 or, when 
requested, the BIDDER fails to submit any documents or information pursuant to 
Sections 1.1.2 and 1.1.2.2. 

1.3.5.6 If numbers are not stated both in writing and in figures where so required.  In case 
of a difference in written words and figures in a bid, the amount stated in written 
words shall govern unless obviously in error. 

1.3.5.7 If the bid contains a summary or restatement of the WORK to be done. 
 

1.3.6 No oral or telephonic bids will be considered. 
 
1.3.7 Bids shall be delivered to the office of Town Clerk, 50 East Civic Center Drive, Gilbert, 

Arizona on or before the day and hour set for the opening of bids in the Notice and Call for 
Bids as published.  Bids shall be submitted in a sealed envelope, which shall be marked as 
indicated in the Notice and Call for Bids.  It is the sole responsibility of the BIDDER to see that 
his bid is received in proper time. Any bids received after the scheduled closing time for receipt 
of bids will be returned to the BIDDER unopened. 

 
1.3.8 Each and every provision of law and clause required by law to be inserted in the CONTRACT 

shall be deemed to be inserted so that the CONTRACT shall be read and enforced as though it 
were included therein. 

 
1.3.9 BIDDERS shall familiarize themselves with the provisions of the laws, codes and regulations 
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of the State of Arizona, Maricopa County, local agencies and municipalities that have 
jurisdiction at the location of the SITE.  CONTRACTORS shall comply with, and require all 
SUBCONTRACTORS to comply with, all state and local contractor’s license laws. 

 

1.3.10  BID SUBMITTAL:  The following documents shall be submitted with the bid: 
 

A.   Completed and signed Bid Forms 

B.   Bid Bond 

C.   No Collusion Affidavit 

D. Authorized Signature Form 

E.   Bidder’s Questionnaire 

F.   Copy(s) of Bidder’s State of Arizona Contractor’s License(s).  
 
1.3.11 Bids must remain valid for 120 days following bid opening. 
 
1.4 BID SECURITY 
 
 Each bid shall be accompanied by a certified check, cashier's check or bid bond from a surety 

company holding a certificate of authority to transact surety business in the State of Arizona 
issued by the Director of the Department of Insurance pursuant to Title 20, Chapter 2, Article 1 
of the Arizona Revised Statutes, and any amendments thereto.  The bonds shall be made 
payable and acceptable to GILBERT.  The bid bond shall be for an amount equal to at least ten 
percent (10%) of the bid, payable without condition to GILBERT as a guarantee that the 
BIDDER, if awarded the CONTRACT, will promptly execute such CONTRACT in accordance 
with the bid and in manner and form required by these CONTRACT DOCUMENTS and will 
furnish good and sufficient bond for the faithful performance of the same.  The surety bond 
shall not be executed by an individual surety or sureties.  The check or bid bond of the 
successful BIDDER will be retained until the CONTRACT is signed and satisfactory bonds and 
certificates of insurance furnished, or other disposition made thereof.  The check or bid bond of 
the BIDDERS whose proposal are not accepted by the Town of Gilbert Council will be returned 
promptly. 

 

1.5 SPECIAL NOTICE 
 
 BIDDERS are required to inform themselves fully of the conditions relating to construction and 

labor under which the WORK will be or is now being performed.   
 
1.6 WITHDRAWAL OF BID 
 
 Any BIDDER may withdraw or revise his bid by telegraphic or written request (but not 

electronic mail), at any time prior to the expiration of the time for the opening of bids as set 
forth in the Notice and Call for Bids.  Any withdrawal or revision must be done on a copy of 
the bid form and must be signed by the person indicated on the Authorized Signature Form. 

 
1.7 INTERPRETATION OF PLANS AND DOCUMENTS 
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1.7.1 If any person contemplating submitting a bid for the proposed WORK is in doubt as to the true 

meaning of any part of the PLANS, SPECIFICATIONS or other CONTRACT DOCUMENTS, 
or finds discrepancies in or omissions from the PLANS or SPECIFICATIONS, he may submit 
to Brian Border via email (Brian.Border@gilbertaz.gov) a written request for an interpretation 
or correction thereof.  The request must be made via email and delivered to Brian Border by 
6:00 pm on April 15, 2015.  Any interpretation or correction of the CONTRACT 
DOCUMENTS will be made only by ADDENDUM.  A copy of such ADDENDUM will be 
posted on the Town of Gilbert website.  CONTRACTOR is responsible for acknowledging all 
ADDENDA in his bid. GILBERT will not be responsible for any other explanations or 
interpretations of the CONTRACT DOCUMENTS. 

 
1.7.2 Should conflicts occur in or between Drawings and SPECIFICATIONS, CONTRACTOR is 

deemed to have estimated the more expensive of the two unless he has asked for and obtained a 
written decision as required in Section 1.7.1 before submission of his bid as to which method or 
MATERIALS will be required. 

 
1.8 SUBSTITUTION OF MATERIAL OR EQUIPMENT 
 
1.8.1 Where an item or MATERIAL is specified by a trade or manufacturer's name, it is done for the 

purpose of establishing a basis of quality, and not for the purpose of limiting competition.  
ENGINEER’S intent is to consider alternative products which have the desired essential 
characteristics.  ENGINEER will consider any such product offered.  Requests for approval of 
alternative products shall be made through BIDDERS bidding as prime contractors.  No 
approvals for substitutions will be granted directly to suppliers, distributors, or subcontractors.  
Pursuant to A.R.S. § 34-104-C, the following procedures will be used: 

 
1.8.1.2 BIDDERS desiring to submit alternative product proposals for prior approval of 

ENGINEER shall submit such proposals to ENGINEER at least eight (8) working 
days prior to the original deadline for receiving bids, or any published extension 
thereof.  Each such request shall include the name of the material or equipment for 
which it is to be substituted and a complete description of the proposed substitute, 
including drawings, cuts, performance and test data, and any other information 
necessary for an evaluation.  A statement setting forth any changes in other 
MATERIALS, equipment or other work that incorporation of the substitute would 
require shall be included.  ENGINEER will consider such request and either 
approve or reject all alternative product proposals submitted. 

 If, by the close of the fifth day prior to the deadline for receiving bids, ENGINEER 
has approved any alternative product proposals, the BIDDING DOCUMENTS shall 
be modified to include the alternative products.  ENGINEER shall publish the 
modification in the same manner as the original BIDDING DOCUMENTS at least 
five days prior to the deadline for receiving bids.  ENGINEER’S decision of 
approval or disapproval of a proposed substitute shall be final.  After the AWARD 
of CONTRACT, the equivalency evaluations conducted during the bidding period 
may be reviewed by appointment with ENGINEER. 
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1.8.2 Whenever an item of MATERIAL or piece of equipment is specified with at least two named 
manufactures and is followed by the words “No other manufacturers will be considered”, only 
the listed manufacturers will be considered by GILBERT and ENGINEER. 

 
1.8.3 Whenever an item of MATERIAL or piece of equipment is specified with a named 

manufacturer, an “or equal” manufacturer shall apply whether the term “or equal” is listed or 
not listed within the SPECIFICATIONS. 

 
1.9 ADDENDA 
 
 Any ADDENDA issued during the time of bidding, shall become a part of the documents used 

by the BIDDER for the preparation of his bid, shall be covered by the bid and shall be made a 
part of the CONTRACT DOCUMENTS.  It is the sole responsibility of the BIDDER to ensure 
that they have received and reviewed all ADDENDA, and that receipt of such ADDENDA is 
duly acknowledged on the Bid Form. 

 
1.10 AWARD OR REJECTION OF BIDS 
 
1.10.1 The CONTRACT will be awarded to the lowest responsible BIDDER determined from the 

Base Bid, plus any combination of Bid Alternates that GILBERT may select, which comply 
with these instructions and with the Notice and Call for Bids.  GILBERT, however, reserves the 
right to accept or reject any or all bids, to waive any informality or irregularity in the bids 
received or to withhold the AWARD for any reason GILBERT determines.  Bids will be 
received until the time and date designated in the Notice and Call for Bids.  Bids received after 
the designated time set will be returned to the BIDDERS unopened. 

1.10.2 Bids shall be opened in public and the amount of the bid read aloud.  After the bid opening, 
GILBERT shall analyze the bids and notify all BIDDERS of the name of the apparent low 
bidder or (2) if the analysis results in a recommendation to award the CONTRACT to a 
BIDDER other than the apparent low BIDDER, the BIDDER who’s recommended for award of 
the CONTRACT.  This will be done by issuing a Notice of Apparent Lowest Responsible 
Bidder.  Such notice shall be given at least four (4) days prior to the date set for the AWARD of 
the CONTRACT.   

 
1.11 BIDDERS INTERESTED IN MORE THAN ONE BID 
 
 No person, firm, or corporation shall be allowed to make, file or to be interested in more than 

one (1) bid for the same WORK unless alternate bids are called for.  A person, firm, or 
corporation who has submitted a subproposal to a BIDDER, or who quoted prices on 
MATERIALS to a BIDDER, is not thereby disqualified from submitting a subproposal or 
quoting prices to other BIDDERS, but must quote the same subproposal or price to all 
BIDDERS. 

 
 
1.12 CONTRACT AND BONDS 
 
1.12.1 The successful BIDDER shall execute and deliver a CONTRACT in the prescribed form and 
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shall furnish the required bonds within ten (10) days after issuance of a written Notice of Award 
or his BID SECURITY shall be forfeited as provided elsewhere herein. 

 
1.12.2 The successful BIDDER, simultaneously with the execution of the CONTRACT, will be 

required to furnish a PAYMENT BOND in an amount equal to one hundred percent (100%) of 
the CONTRACT SUM and a PERFORMANCE BOND in an amount equal to one hundred 
percent (100%) of the CONTRACT SUM.   

 
1.12.3 The form of CONTRACT that the successful BIDDER as CONTRACTOR will be required to 

execute and the forms of bonds which he will be required to furnish along with a form of 
insurance certificate are included in the CONTRACT DOCUMENTS.  The CONTRACT, the 
bonds and the insurance certificate will be executed in five (5) original counterparts. 

 
1.12.4 Bonding companies and insurance carriers shall be "Best Rated A" or better by the A.M. Best 

Company or comparable rating as determined at the sole discretion of GILBERT.  Each bond 
shall be executed by a surety (bonding company) duly licensed in and possessing a certificate of 
authority to transact surety business in the State of Arizona issued by the Director of the 
Department of Insurance, pursuant to Title 20, Chapter 2, Article 11 and acceptable to 
GILBERT.  The Surety Bond shall not be executed by an individual surety or sureties.  The 
bonds shall be written or countersigned by an authorized representative of the surety who is 
either a resident of the State of Arizona or whose principal office is maintained in the State of 
Arizona.  The Bonds shall have attached thereto a certified copy of Power of Attorney for the 
signed official executing the bonds. 

 
1.13 ASSIGNMENT OF CONTRACT 
 
 No assignment by CONTRACTOR of any CONTRACT to be entered into hereunder, or any 

part thereof, or of funds to be received there under by CONTRACTOR, will be recognized by 
GILBERT unless such assignment has had prior approval of GILBERT and the Surety has been 
given due notice of such assignment in writing and has consented thereto in writing. 

 
1.14 PLANS AND SPECIFICATIONS TO SUCCESSFUL BIDDER 
 
 The successful BIDDER may obtain five (5) sets of PLANS and SPECIFICATIONS for this 

PROJECT at no extra cost. 
 
1.15 CONTRACT TIME 
 
 CONTRACTOR shall commence WORK under the CONTRACT on the day indicated in the 

NOTICE TO PROCEED or within ten (10) working days thereafter and shall fully complete all 
WORK under the CONTRACT within 40 consecutive working days in accordance with Section 
9.2. CONTRACTOR shall achieve SUBSTANTIAL COMPLETION within 30 working days 
after the date of the NOTICE TO PROCEED and FINAL COMPLETION within 40 working 
days in accordance with Section 9.2.  No WORK shall commence prior to issuance of a 
NOTICE TO PROCEED, including mobilization on site.  CONTRACTOR shall at all times 
during the continuance of the CONTRACT prosecute the WORK with such force and 
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equipment as are sufficient to complete it within the time specified. 
 
1.16 NOTICE OF REQUIREMENT OF COMPLIANCE WITH PERMIT CONDITIONS 
  
 This PROJECT includes work that will affect facilities of various agencies, including Town of 

Gilbert.  Applicable licenses, permits and specifications are bound herein and CONTRACTOR 
shall comply with all such specifications and permit conditions. 

 
1.17 ENGINEER 
 
1.17.1 This PROJECT will be coordinated by an ENGINEER, who will report the progress of the 

WORK and compliance with the CONTRACT DOCUMENTS to GILBERT.  Generally, 
ENGINEER will (1) oversee the progress of the WORK, (2) receive submittals, requests for 
information and other information from CONTRACTOR, (3) make recommendations to 
GILBERT regarding CHANGE ORDERS and request for extensions of time, (4) make 
recommendations to GILBERT regarding requests for payment, (5) maintain PROJECT 
records, (6) determine SUBSTANTIAL and FINAL COMPLETION of the PROJECT, and (7) 
do other tasks related to the coordination of the WORK.  

  
1.17.2 ENGINEER will review and approve shop drawings, make interpretations of the CONTRACT 

DOCUMENTS and make determinations regarding substitution of methods and MATERIALS. 
Other duties are set forth in the CONTRACT DOCUMENTS.  Drawings and 
SPECIFICATIONS and copies thereof furnished by ENGINEER are and shall remain the 
property of GILBERT.  They are to be used only with respect to this PROJECT and are not to 
be used on any other PROJECT. 

 
1.17.3 ENGINEER will be GILBERT’S REPRESENTATIVE during the construction and until final 

payment to the CONTRACTOR is made.  ENGINEER will advise and consult with GILBERT. 
All instructions to CONTRACTOR shall be forwarded through ENGINEER.  ENGINEER will 
have the authority to act on behalf of GILBERT only to the extent provided in the CONTRACT 
DOCUMENTS.  CONTRACTOR shall not be relieved from CONTRACTOR'S obligations to 
perform the WORK in accordance with the CONTRACT DOCUMENTS either by the 
activities or duties of ENGINEER MANAGER in its administration of the CONTRACT, or by 
inspections, tests or approvals required.   

 
1.18 SEPARATE CONTRACTS   
 
 Separate CONTRACTS may be let by GILBERT to perform other or additional work on or near 

the WORK covered by this CONTRACT.  CONTRACTOR shall be responsible for 
coordinating the sequencing of the WORK under those separate CONTRACT’S 
identified/listed in the SUPPLEMENTAL CONDITIONS of the CONTRACT DOCUMENTS. 
 The bid shall include an amount for the administration of the sequencing of these 
CONTRACTS.  The requirements of Section 5.8 shall apply. 
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1.19 BID PROTESTS 
 

The protest policy of the Town of Gilbert is available at the Town Clerk’s office at 50 E. 
Civic Center Drive, Gilbert, Arizona  85296. 
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PART II 
 

GENERAL CONDITIONS 
 

DEFINITIONS 
 
Wherever in these SPECIFICATIONS, or in other CONTRACT DOCUMENTS, the following terms 
are used, the intent and meaning shall be interpreted as shown below.  Additional definitions and 
abbreviations pertaining to this PROJECT will be found in the SUPPLEMENTAL CONDITIONS. 
 
2.1 DEFINITIONS 
 
2.1.1 ADDENDUM:  A written and/or graphic supplement to any of the CONTRACT 

DOCUMENTS issued, in writing, after ADVERTISEMENT of but prior to the opening of the 
bids for a CONTRACT. 

 
2.1.2 ADVERTISEMENT:  The public announcement, as required by law, inviting bids for WORK 

to be performed or MATERIALS to be furnished. 
 
2.1.3 AWARD:  The formal action of GILBERT Town Council in accepting a bid. 
 
2.1.4 BID SECURITY:  Refers to the certified check, cashier's check or surety bond which is 

required to be submitted with the bid to insure execution of the CONTRACT and the furnishing 
of the required bonds and insurance certificates.   

 
2.1.5 BIDDER:  Any individual, firm, partnership, or corporation submitting a bid for the work 

contemplated, acting directly or through a duly authorized agent. 
 
2.1.6 CHANGE ORDER:  A written order issued by GILBERT directing CONTRACTOR to make 

changes in the WORK or to perform extra work, and setting forth conditions for payment and 
adjustment in time of completion. 

 
2.1.7 CLERK:  The duly authorized person who performs the duties of Clerk of the Town of 

GILBERT. 
 
2.1.8 CONTRACT:  The written instrument executed by CONTRACTOR and GILBERT by which 

CONTRACTOR is bound to furnish all labor, equipment and MATERIALS, to perform the 
WORK specified and by which GILBERT is obligated to compensate CONTRACTOR 
therefore at the prices set forth therein.  The CONTRACT DOCUMENTS are herewith by 
reference made a part of the CONTRACT as if fully set forth therein. 

 
2.1.9 CONTRACT DOCUMENTS:  The words "CONTRACT DOCUMENTS" include the Notice 

and Call for Bids, Information for BIDDERS and Bidding Requirements, General Conditions, 
SUPPLEMENTAL CONDITIONS, SPECIFICATIONS, Bid, CONTRACT, 
CONSTRUCTION SCHEDULE, PAYMENT BOND, PERFORMANCE BOND, PLANS, 
ENGINEER’S INSTRUCTION BULLETINS and all ADDENDA and Modifications thereto.  
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A Modification is (1) a written amendment to the CONTRACT signed by both parties, (2) a 
CHANGE ORDER, (3) a written interpretation issued by ENGINEER, or (4) a written order for 
a minor change in the WORK issued by ENGINEER. 

 
2.1.10 CONTRACT SCHEDULE:  The schedule produced by CONTRACTOR in response to the 

requirements of Section 5.1. 
 
2.1.11 CONTRACT SUM:  The total amount payable by GILBERT to CONTRACTOR for the 

performance of the WORK under the CONTRACT DOCUMENTS.  The CONTRACT SUM is 
the amount stated in the CONTRACT and adjusted by any CHANGE ORDER issued pursuant 
to the CONTRACT DOCUMENTS. 

 
2.1.12 CONTRACT TIME:  The time set forth in the CONTRACT for completion of the WORK 

required by the CONTRACT DOCUMENTS. 
 
2.1.13 CONTRACTOR:  The individual, firm, partnership or corporation that has entered into a 

CONTRACT with GILBERT for the WORK.  CONTRACTOR is required by law to be 
licensed in the classification of the WORK to be performed and will perform work or render 
services as a prime contractor. 

 
2.1.14 DAYS:  Unless otherwise designated, days will be understood to mean calendar days. 
 
2.1.15 ENGINEER:  The Architectural or Engineering firm designated by GILBERT to prepare 

PLANS and SPECIFICATIONS for the WORK, to make interpretations of the CONTRACT 
DOCUMENTS, to review and approve shop drawings and to perform other duties as set forth 
in the CONTRACT between GILBERT and ENGINEER.  ENGINEER shall oversee the 
construction of the PROJECT. 

  
2.1.16 FINAL COMPLETION:  The date, more fully described in Section 9.2.2, when all items of the 

WORK are completely finished with no items of any scope outstanding or remaining to be 
completed, and all known defective work has been corrected.  This is the date that initiates the 
Warranty period. 

 
2.1.17 GILBERT:  Town of Gilbert, Arizona. 
 
2.1.18 GILBERT'S REPRESENTATIVE OR GILBERT'S AGENT:  The authorized representative of 

GILBERT, assigned to the PROJECT WORK, the PROJECT Site or any part thereof during the 
performance of the WORK by CONTRACTOR and until final acceptance. 

 
2.1.19 IMPROVEMENTS:  Means the same as "WORK."  
 
2.1.20 INITIAL CONTRACT SCHEDULE:  The schedule prepared by CONTRACTOR in 

accordance with Section 5.1 and which includes the MILESTONE AND COMPLETION 
DATES specified in the CONTRACT DOCUMENTS. 
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2.1.21 MATERIALS:  The word "MATERIALS" includes, in addition to material incorporated in the 
PROJECT, equipment and other supplies used in the performance of the WORK. 

   
2.1.22 NOTICE OF APPARENT LOWEST RESPONSIBLE BIDDER:  The notice given to inform all 

bidders of GILBERT staff’s determination of the lowest responsible BIDDER and its 
recommendation for AWARD of the CONTRACT.  

 
2.1.23 NOTICE OF AWARD:  The notice given to inform the successful BIDDER of the AWARD of 

the CONTRACT. 
 
2.1.24 NOTICE TO PROCEED:  A directive issued by GILBERT authorizing CONTRACTOR to 

start the WORK or IMPROVEMENTS required in the CONTRACT. 
 
2.1.25 PAYMENT BOND:  A bond furnished by CONTRACTOR and an acceptable surety, in 

compliance with the requirements set forth in the CONTRACT DOCUMENTS, for the purpose 
of guaranteeing that CONTRACTOR promptly pays all monies due persons supplying labor or 
material to be used in prosecution of the CONTRACT. 

 
2.1.26 PERFORMANCE BOND:  A bond furnished by CONTRACTOR and an acceptable surety, in 

compliance with the requirements set forth in the CONTRACT DOCUMENTS, for the purpose 
of guaranteeing the faithful performance and completion of the WORK covered by the 
CONTRACT. 

 
2.1.27 PLANS:  All approved drawings or reproductions thereof pertaining to details of the WORK 

and which are made a part of the CONTRACT DOCUMENTS. 
 
2.1.28 PROJECT:  Means the same as "WORK" as defined below. 
 
2.1.29 SITE:  The area on which WORK is to be done as described in the CONTRACT 

DOCUMENTS. 
 
2.1.30 SUPPLEMENTAL CONDITIONS:  Those terms and conditions applicable to the WORK 

which are specifically set forth in the SUPPLEMENTAL CONDITIONS section of the 
CONTRACT DOCUMENTS. 

 
2.1.31 SPECIFICATIONS:  The descriptions, directions, provisions and requirements for performing 

the WORK as contained in the CONTRACT DOCUMENTS. 
 
2.1.32 SUBCONTRACTOR:  Those having a CONTRACT with CONTRACTOR for the 

performance of any WORK required by the CONTRACT DOCUMENTS. 
 
2.1.33 SUBSTANTIAL COMPLETION:  The date, more fully described in Section 9.2.1, when 

ENGINEER certifies, in writing, GILBERT may use or occupy the PROJECT or a designated 
portion thereof. 
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2.1.34 WORK:  The word "WORK", "IMPROVEMENTS" or "PROJECT" includes any or all of the 
IMPROVEMENTS mentioned and authorized to be made, and the construction, reconstruction, 
and repair of all or any portion of such IMPROVEMENTS, and all labor, services, incidental 
expenses and material necessary or incidental thereto. 

 
2.1.35 WORK DIRECTIVE:  Supplemental drawings or instructions, which may be issued as 

necessary from time to time to make clear or define in greater detail the intent of the drawings 
and SPECIFICATIONS.  A CHANGE ORDER shall accompany a WORK DIRECTIVE if 
extra cost and/or time are known to be involved. 

 
2.1.36 WORKING DAYS:  Working days are exclusive of Saturday, Sunday and GILBERT 

recognized legal holidays.    In the event of a change, CONTRACTOR shall notify 
ENGINEER. 
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  PART III 
 
 GENERAL CONDITIONS 
 
 AWARD AND EXECUTION OF CONTRACT 
 
3.1 AWARD 
 
3.1.1 As soon as practicable after the date of opening the bids, the GILBERT Town Council will 

AWARD the CONTRACT to the lowest responsible and responsive BIDDER or will reject all 
bids. 

 
3.1.2 A NOTICE OF AWARD will be sent to the successful BIDDER by certified mail and shall be 

considered issued on the day sent. 
 
3.1.3 The low bid will be determined by the lowest net total from a fully qualified and responsible 

BIDDER arrived at by combining the BIDDER'S lump sum and unit price totals or lump sum 
base bid price and the bid prices of the alternates that are selected and accepted by GILBERT.  
GILBERT may accept or reject any or all alternates. 

 
3.2 EXECUTION OF CONTRACT 
 
3.2.1 The successful BIDDER shall, within the time specified in Information for Bidders and Bidding 

Requirements, execute the CONTRACT, and shall file insurance policies and/or certificates of 
insurance as required herein.  If CONTRACTOR fails or refuses to enter into the CONTRACT 
within the time stated, GILBERT may declare a forfeiture of his BID SECURITY as liquidated 
damages for failure to enter into the CONTRACT. 

 
3.2.2 Execution of the CONTRACT by CONTRACTOR is a representation that CONTRACTOR has 

visited the SITE, become familiar with the local conditions under which the WORK is to be 
performed, and has correlated personal observations with the requirements of the CONTRACT 
DOCUMENTS. 

 
3.3 CONTRACTOR'S INSURANCE 
 

3.3.1 General:  CONTRACTOR agrees to comply with all GILBERT ordinances and state and 

federal laws and regulations.  Without limiting any obligations or liabilities of 

CONTRACTOR, CONTRACTOR shall purchase and maintain, at its own expense, hereinafter 

stipulated minimum insurance with insurance companies duly licensed by the State of Arizona 

with an AM Best, Inc. rating of A or above with policies and forms satisfactory to GILBERT.  

Failure to maintain insurance as specified may result in termination of this CONTRACT at 

GILBERT’S option. 

 

3.3.2 No Representation of Coverage Adequacy:  By requiring insurance herein, GILBERT does not 

represent that coverage and limits will be adequate to protect CONTRACTOR.  GILBERT 

reserves the right to review any and all of the insurance policies and/or endorsements cited in 
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this CONTRACT but has no obligation to do so.  Failure to demand such evidence of full 

compliance with the insurance requirements set forth in the CONTRACT DOCUMENTS or 

failure to identify any insurance deficiency shall not relieve CONTRACTOR from, nor be 

construed or deemed a waiver of, its obligation to maintain the required insurance at all times 

during the performance of the CONTRACT. 

 

3.3.3 Additional Insured:  All insurance coverage and self insured retention or deductible portions, 

except Workers Compensation Insurance, shall name, to the fullest extent permitted by law for 

claims arising out of the performance of the CONTRACT, GILBERT, ENGINEER, their 

agents, representatives, officers, directors, officials and employees as Additional Insured as 

specified under the respective coverage sections of this CONTRACT DOCUMENTS. 

 

3.3.4 Coverage Term:  All insurance required herein shall be maintained in full force and effect until 

all WORK or services required to be performed under the terms of subject CONTRACT is 

satisfactorily performed, completed and formally accepted by GILBERT, unless specified 

otherwise in this CONTRACT DOCUMENTS. 

 

3.3.5 Primary Insurance:  CONTRACTOR’S insurance shall be primary insurance as respects 

performance of subject CONTRACT and in the protection of GILBERT as an Additional 

Insured. 

 

3.3.6 Occurrence Basis:  All insurance coverage shall be on an occurrence basis and not a claims 

made basis. 

 

3.3.7 Waiver:  All policies, including Workers’ Compensation insurance, shall contain a waiver of 

rights of recovery (subrogation) against GILBERT, its agents, representatives, officers, 

directors, officials and employees for any claims arising out of the WORK.  CONTRACTOR 

shall arrange to have such subrogation waivers incorporated into each policy via formal written 

endorsement thereto. 

 

3.3.8 Policy Deductibles and or Self Insured Retentions:  The policies set forth in these requirements 

may provide coverage which contain deductibles or self-insured retention amounts.  Such 

deductibles or self-insured retention shall not be applicable with respect to the policy limits 

provided to GILBERT.  CONTRACTOR shall be solely responsible for any such deductible or 

self-insured retention amount.  GILBERT, at its option, may require CONTRACTOR to secure 

payment or such deductible or self-insured retention by a surety bond or irrevocable and 

unconditional Letter of Credit. 

 

3.3.9 Use of Subcontractors:  If any WORK under the CONTRACT DOCUMENTS is subcontracted 

in any way, CONTRACTOR shall execute a written agreement with SUBCONTRACTOR 

containing the same Indemnification Clause and Insurance Requirements set forth herein 

protecting GILBERT and CONTRACTOR.  CONTRACTOR shall be responsible for executing 

the agreement with SUBCONTRACTOR and obtaining Certificates of Insurance verifying the 

insurance requirements. 
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3.3.10 Evidence of Insurance:  Prior to commencing any WORK under the CONTRACT 

DOCUMENTS, CONTRACTOR shall furnish GILBERT with Certificate(s) of Insurance, or 

formal endorsements as required by the CONTRACT DOCUMENTS, issued by 

CONTRACTOR’S insurer(s) as evidence that policies are placed with acceptable insurers as 

specified herein and provide the required coverage, conditions, and limits of coverage specified 

in the CONTRACT DOCUMENTS and that such coverage and provisions are in full force and 

effect.  If a Certificate of Insurance is submitted as evidence of coverage, GILBERT shall 

reasonably rely upon the Certificate of Insurance as evidence of coverage but such acceptance 

and reliance shall not waive or alter in any way the insurance requirements or obligations of this 

CONTRACT.  Such certificates shall identify the PROJECT.  If any of the above-cited policies 

expire during the life of the CONTRACT, it shall be CONTRACTOR’S responsibility to 

forward renewal Certificates within ten (10) days after the renewal date containing all the 

aforementioned insurance provisions.  Certificates shall specifically cite the following 

provisions: 

 

3.3.10.1 GILBERT, and ENGINEER, their agents, representatives, officers, directors, 

officials and employees are Additional Insured’s as follows: 

 

A. Commercial General Liability – Under ISO Form CG 20 10 11 85 or 

equivalent. 

B. Auto Liability – Under ISO Form CA 20 48 or equivalent. 

C. Excess Liability – Follow Form to underlying insurance as required. 

 

3.3.10.2 CONTRACTOR’S insurance shall be primary insurance as respects performance of 

CONTRACT. 

 3.3.10.3 All policies, including Workers Compensation, waive rights of recovery 

(subrogation) against GILBERT, its agents, representatives, officers, directors, 

officials and employees for any claims arising out of WORK performed by 

CONTRACTOR under the CONTRACT DOCUMENTS. 

3.3.10.4 Certificate shall cite 30 day advance notice cancellation provision.   

 3.3.10.5 Project descriptive information including: 

 

A. CIP Project Name 

B. CIP Project Number 

C. Contract Number 

 

3.3.11 REQUIRED COVERAGE: 

 

3.3.11.1 Commercial General Liability:  CONTRACTOR shall maintain “occurrence” form 

Commercial General Liability insurance with an unimpaired limit of not less than 

$3,000,000 for each occurrence, $3,000,000 Products and Completed Operations 

Annual Aggregate, and a $3,000,000 General Aggregate Limit on a per project 

basis endorsed by means of ISO Endorsement CC-2503 1185 or equivalent.  The 
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policy shall cover liability arising from premises, operations, independent 

contractors, products-completed operations, personal injury and advertising injury.  

Coverage under the policy will be at least as broad as Insurance Services Offices, 

Inc. policy form CG 00 010 93 or equivalent thereof, including but not limited to, 

separation of insured’s clause.  To the fullest extent allowed by law, for claims 

arising out of the performance of this CONTRACT, GILBERT, ENGINEER, their 

agents, representatives, officers, directors, officials and employees shall be cited as 

an Additional Insured under Insurance Service Offices, Inc.  Commercial General 

Liability Additional Insured Endorsement form CG 20 10 11 85, or equivalent, 

which shall read “Who is an Insured (Section II) is amended to include as an 

insured the person or organization shown in GILBERT, but only with respect to 

liability arising out of “your work” for that insured by or for you.”  

CONTRACTOR, its successors and or assigns, is required to maintain Commercial 

General Liability insurance as specified hereunder for a minimum period of three 

(3) years following completion and acceptance of subject WORK.  

CONTRACTOR shall submit Certificate of Insurance evidencing such Commercial 

General Liability insurance during said three year period containing all of the 

insurance requirements set forth herein including naming GILBERT, ENGINEER, 

their agents, representatives, officers, directors, officials and employees as 

Additional Insured as required.  If any excess insurance is utilized to fulfill the 

requirements of this paragraph, such excess insurance shall be “follow form” equal 

or broader in coverage scope than underlying insurance. 

3.3.11.2 Vehicle Liability:  CONTRACTOR shall maintain Business Automobile Liability 

insurance with a limit of $3,000,000 each occurrence on CONTRACTOR’S 

owned, hired, and non-owned vehicles assigned to or used in the performance of 

the WORK.  Coverage will be at least as broad as Insurance Services Office, Inc. 

coverage code “1” “any auto” policy form CA 00 01 12 93 or equivalent thereof.  If 

any hazardous material, as defined by any local, state or federal authority, is the 

subject, or transported, in the performance of the WORK, an MCS 90 endorsement 

is required providing $5,000,000 per occurrence limits of liability for bodily injury 

and property damage.  To the fullest extent allowed by law, for claims arising out 

of the performance of this CONTRACT, GILBERT, ENGINEER, their agents, 

representatives, officers, directors, officials and employees shall be cited as an 

Additional Insured under the Insurance Service Officers, Inc.  Business Auto policy 

Designated Insured Endorsement form CA 20 48 or equivalent.  If any excess 

insurance is utilized to fulfill the requirements of this paragraph, such excess 

insurance shall be “follow form” equal or broader in coverage scope than 

underlying insurance. 

3.3.11.3 Worker’s Compensation Insurance:  CONTRACTOR shall maintain Worker 

Compensation Insurance to cover obligations imposed by federal and state statutes 

having jurisdiction of CONTRACTOR’S employees engaged in the performance of 

the WORK and shall also maintain Employers Liability Insurance of not less than 

$1,000,000 for each accident, $1,000,000 disease for each employee and 

$1,000,000 disease policy limit. 
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3.3.11.4 Builder’s “All Risk”:  CONTRACTOR shall maintain Builder’s “All Risk” 

Insurance in an amount not less than one hundred percent (100%) of the 

CONTRACT price.  Such policy shall include coverage for fire, lightening, 

vandalism, malicious mischief, riot, civil commotion, smoke, sprinkler leakage, 

water damage, windstorm, hail, earthquake, landslide, flood and collapse or loss 

due to the results of faulty workmanship during the CONTRACT TIME and until 

Final Acceptance of the WORK by GILBERT.  On pipeline and similar Projects 

where fire hazard is negligible or nonexistent, GILBERT may waive the 

requirement for fire insurance and/or accept the installation waiver. 

3.3.11.5 Railroad Protection Liability:  If the WORK involves a railroad right-of-way (as 

described in the SUPPLEMENTAL CONDITIONS) Railroad Protective Liability 

Insurance coverage is required in the amounts set forth in the SUPPLEMENTAL 

CONDITIONS. 

 
3.4 REQUIREMENT OF CONTRACT BONDS 
 
3.4.1 Concurrently with the execution of the CONTRACT, CONTRACTOR shall furnish GILBERT 

the following bonds, which shall become binding upon the AWARD of the CONTRACT to 
CONTRACTOR: 

 
3.4.1.1 A PERFORMANCE BOND in conformance with Section 1.12 and in an amount 

equal to the full CONTRACT SUM conditioned upon the faithful performance of 
the CONTRACT in accordance with PLANS, SPECIFICATIONS and Conditions 
thereof.  Such bond shall be solely for the protection of GILBERT.  The 
Performance Bond shall remain in force the greater of (a) two years after FINAL 
COMPLETION of the WORK, or (b) until the expiration of all warranties and 
guarantees as required by the CONTRACT. 

3.4.1.2 A PAYMENT BOND in conformance with Section 1.12 and in an amount equal to 
the full CONTRACT SUM solely for the protection of the claimants supplying 
labor or MATERIALS to CONTRACTOR or his SUBCONTRACTORS in the 
prosecution of the WORK provided for in such CONTRACT.  The Payment Bond 
shall remain in effect for at least one year after FINAL COMPLETION of the 
WORK. 

 
3.4.2 Each such bond shall include a provision allowing the prevailing party in a suit on such bond to 

recover as a part of this judgment such reasonable attorney's fees as may be fixed by a judge of 
the court. 

 
3.4.3 Each such bond shall be executed by a surety company or companies holding a certificate of 

authority to transact surety business in the State of Arizona issued by the Director of the 
Department of Insurance pursuant to Title 20, Chapter 2, Article 1 of the Arizona Revised 
Statutes and any amendments thereto.  The bonds shall be made payable and acceptable to 
GILBERT.  The bonds shall be written or countersigned by an authorized representative of the 
surety who is either a resident of the State of Arizona or whose principal office is maintained in 
this State and the bonds shall have attached thereto a certified copy of the Power of Attorney of 
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the signing official. 
 
3.5 INDEMNIFICATION OF GILBERT AGAINST LIABILITY 
 
3.5.1 To the fullest extent permitted by law, CONTRACTOR, its successors and assigns shall 

indemnify and hold harmless GILBERT, its officers and employees from and against all 
liabilities, damages, losses and costs (including reasonable attorney fees and court costs) to the 
extent caused by the negligence, recklessness or intentional wrongful conduct of 
CONTRACTOR or other persons employed or used by the CONTRACTOR in the performance 
of this Agreement.  CONTRACTOR’s duty to indemnify and hold harmless GILBERT, its 
officers and employees shall arise in connection with any claim, damage, loss or expense that is 
attributable to bodily injury, sickness, disease, death, or injury to, impairment, or destruction of 
property including loss of use of resulting there from, caused by CONTRACTOR’s negligence, 
recklessness or intentional wrongful conduct in the performance of this Agreement and the 
negligence, recklessness or intentional wrongful conduct of any person employed by 
CONTRACTOR or used by CONTRACTOR in the performance of this Agreement. 

 
3.5.2 Insurance provisions set forth in this Agreement are separate and independent from the 

indemnity provisions of this paragraph and shall not be construed in any way to limit the scope 
and magnitude of the indemnity provisions.  The indemnity provisions of this paragraph shall 
not be construed in any way to limit the scope and magnitude and applicability of the insurance 
provisions. 

 
3.6 SAFETY WARRANTY 

 

3.6.1 CONTRACTOR shall provide and maintain in a neat, sanitary condition such accommodations 

for the use of his employees as may be necessary to comply with the requirements and 

regulations of the Arizona State Department of Health or as specified by the Maricopa County 

Health Department, Sanitary Code.  CONTRACTOR shall provide all safeguards, safety 

devices and protective equipment and take any other needed actions, on his own responsibility 

or as ENGINEER may determine, reasonably necessary to protect the life and the health of 

employees on the job, the safety of the public and to protect property in connection with the 

performance of the WORK.  Precaution shall be exercised by CONTRACTOR at all times for 

the protection of persons (including employees and GILBERT representatives) and property.  

CONTRACTOR shall comply with the provisions of all applicable laws, pertaining to such 

protection including all Federal and State occupational safety and health acts, and standards and 

regulations promulgated hereunder. 

 

3.6.2 CONTRACTOR warrants that CONTRACTOR is aware of and understands the hazards 

presented to persons, property and the environment relating to and arising out of the WORK.  In 

the event CONTRACTOR or any of CONTRACTOR’S SUBCONTRACTORS are working or 

operating in an unsafe manner, CONTRACTOR shall immediately take full and appropriate 

steps to assure the safety of those working in the job site.  CONTRACTOR acknowledges 

GILBERT’S right under this CONTRACT to stop work if GILBERT determines the WORK is 

not proceeding in a safe manner and may result in injury to persons or property.  GILBERT and 

ENGINEER shall not be liable for the costs incurred by CONTRACTOR if the WORK is 
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stopped for safety reasons.  The ENGINEER, with GILBERT approval, shall issue a stop work 

order until the violation ceases.  The ENGINEER shall immediately notify CONTRACTOR in 

writing of the reasons WORK was stopped. 

 
3.7 NOTICE TO PROCEED 
 
 CONTRACTOR or SUBCONTRACTORS shall not start WORK on any part of the PROJECT 

until NOTICE TO PROCEED has been issued by GILBERT.  The NOTICE TO PROCEED 
will be sent to CONTRACTOR by certified mail or delivered to him in person.  The date for the 
official start of the CONTRACT will be set forth in the NOTICE TO PROCEED.  The 
NOTICE TO PROCEED shall not be issued until the CONTRACT has been executed and all 
insurance, bonds and other required documents have been submitted to GILBERT. 
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PART IV 
 

GENERAL CONDITIONS 
 

COMMENCEMENT, PROSECUTION AND PROGRESS 
 
4.1 COMMENCEMENT 
 
4.1.1 Within ten (10) working days after the NOTICE OF AWARD, a pre-construction conference 

will be held to establish a working understanding among the parties as to the WORK and to 
discuss the schedules referred to in Section 5.1, procedures for handling submittals, processing 
Applications for Payment, and maintaining required records. 

 
4.1.1.1 The conference shall be attended by:  CONTRACTOR and his superintendent, 

Principal SUBCONTRACTORS, Representatives of principal suppliers and 
manufacturers as appropriate, ENGINEER, Representatives of GILBERT, Others 
as requested by CONTRACTOR, GILBERT, or ENGINEER.  

4.1.1.2 The purpose of the conference is to designate responsible personnel and establish a 
working relationship.  Matters requiring coordination will be discussed and 
procedures for handling such matters established.  The agenda will include but not 
be limited to: 

 
A. Discussion of CONTRACTOR'S INITIAL CONTRACT SCHEDULE (See 

Section 5.1). 

B. Transmittal, review, and distribution of CONTRACTOR'S submittals. 

C. Processing applications for payment. 

D. Maintaining record documents. 

E. Critical work sequencing. 

F. ENGINEER’S INSTRUCTION BULLETINS and CHANGE ORDERS. 

G. Use of premises, office and storage areas, security, housekeeping, and 
GILBERT'S needs. 

H. Major equipment deliveries and priorities. 

I. CONTRACTOR'S Safety Program. 
 

4.1.1.3 ENGINEER will preside at the conference and will arrange for keeping the minutes 
and distributing the minutes to all persons in attendance. 

 
4.1.2 CONTRACTOR shall commence WORK on or before the tenth (10th) day after the date set 

forth in the NOTICE TO PROCEED, and shall complete all WORK under the CONTRACT 
within the CONTRACT TIME.  The NOTICE TO PROCEED will be issued no later than thirty 
(30) DAYS after the NOTICE OF AWARD unless otherwise agreed upon in writing, or as may 
be specified in the SUPPLEMENTAL CONDITIONS. 
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4.2 SUBCONTRACTORS 
 
4.2.1 Subcontracts shall be in accordance with, and CONTRACTOR shall be bound by, the following 

provisions: 
 

4.2.1.1 All subcontracts shall be subject to review and acceptance by GILBERT. 

4.2.1.2 All subcontracts shall be in writing and shall provide that all WORK 
to be performed hereunder shall be performed in accordance with 
the terms of the CONTRACT. 

4.2.1.3 True copies of any and all subcontracts shall be furnished to 
GILBERT; however, prices may be omitted. 

4.2.1.4 The subcontracting of any part of the WORK will in no way relieve 
CONTRACTOR of his responsibility or liability or obligation under 
the CONTRACT. 

4.2.1.5 All subcontracts and purchase orders for equipment shall state 
guaranteed delivery dates, at such times as determined by 
CONTRACTOR, which will allow CONTRACTOR to complete the 
PROJECT within the CONTRACT TIME. 

 
4.2.2 If GILBERT or ENGINEER has reasonable objection to any proposed SUBCONTRACTOR, 

CONTRACTOR shall submit a substitute to whom GILBERT and ENGINEER have no 
reasonable objection, and the CONTRACT SUM shall be increased or decreased by the 
difference in cost occasioned by such substitution and an appropriate CHANGE ORDER shall 
be issued. 

 
4.2.3 CONTRACTOR shall make no substitution for any SUBCONTRACTOR, person or entity 

previously selected if GILBERT or ENGINEER make reasonable objection to such 
substitution. 

 
4.3 CONTRACTOR'S REPRESENTATIVE AND EMERGENCIES 
 
4.3.1 CONTRACTOR shall at all times be present at the WORK in person or represented by a 

competent superintendent who shall supervise and direct the WORK and shall be authorized by 
CONTRACTOR to receive and fulfill instructions from ENGINEER.  

 
4.3.2 CONTRACTOR shall supervise and direct the WORK.  He shall be solely responsible for the 

means, methods, techniques, sequences and procedures of construction.  CONTRACTOR shall 
employ and maintain on the SITE a qualified supervisor or superintendent who shall be 
designated in writing by CONTRACTOR as CONTRACTOR'S representative at the site.  The 
supervisor shall have full authority to act on behalf of CONTRACTOR and all communications 
given to the supervisor shall be as binding as if given to CONTRACTOR.  The supervisor shall 
be present on the SITE at all times as required to perform adequate supervision and 
coordination of the WORK. 
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4.3.3 Emergencies that may arise during the progress of the WORK may require special effort or 
require extra shifts of men to continue the WORK beyond normal working hours.  
CONTRACTOR shall be prepared in case of such emergencies from whatever cause, to do all 
necessary WORK promptly. 

 
4.4 CONTRACT DOCUMENTS 
 
4.4.1 CONTRACTOR shall keep at the SITE a copy of the CONTRACT DOCUMENTS and shall at 

all times give ENGINEER access thereto. 
 
4.4.2 The documents that make up the CONTRACT DOCUMENTS are intended to be complete and 

complementary, and to prescribe a complete WORK which CONTRACTOR shall perform in a 
manner acceptable to ENGINEER and in full compliance with the terms of the CONTRACT.  
CONTRACTOR shall provide GILBERT with a complete and operable WORK, even though 
the PLANS and SPECIFICATIONS may not specifically call out all items or items of work 
required of CONTRACTOR to complete his task.  If any omissions are made of information 
necessary to carry out the full intent and meaning of the CONTRACT DOCUMENTS, 
CONTRACTOR shall immediately notify ENGINEER, who shall immediately notify 
GILBERT.  ENGINEER will make the necessary corrections for furnishing of detailed 
instructions.  In case of discrepancies, the more stringent requirement shall govern. 

 
4.4.3 Any drawings or PLANS listed anywhere in the SPECIFICATIONS or ADDENDA thereto 

shall be regarded as a part thereof and of the CONTRACT.  Anything mentioned in these 
SPECIFICATIONS and not indicated on the PLANS and not mentioned in these 
SPECIFICATIONS shall be of the same force and effect as if indicated or mentioned in both. 

 
4.4.4 CONTRACTOR shall perform the WORK in accordance with the lines, grades, cross sections, 

and dimensions indicated on the PLANS and detailed drawings. 
 
4.4.5 Unless otherwise specified in the SUPPLEMENTAL CONDITIONS, CONTRACTOR shall 

furnish all MATERIALS, labor, tools, equipment, water, light, power, transportation, 
superintendence, temporary construction of every nature, and incidentals, including, but not 
limited to, dust and traffic control measures, and to perform all WORK involved in executing 
the CONTRACT in a satisfactory and workmanlike manner within the CONTRACT TIME. 

 
4.4.6 Anything in the CONTRACT DOCUMENTS notwithstanding, CONTRACTOR accepts the 

responsibility of constructing a watertight, weathertight PROJECT. 
 
4.5 ERRORS AND OMISSIONS 
 
 The PLANS are presumed to be correct, but CONTRACTOR shall be required to check 

carefully all dimensions before beginning the WORK.  If any errors or omissions are 
discovered, ENGINEER shall be so notified in writing.  ENGINEER shall immediately notify 
GILBERT who will then make such corrections, and interpretations as may be deemed 
necessary for fulfilling the intent of the PLANS and SPECIFICATIONS and shall issue 
appropriate ENGINEER’S INSTRUCTION BULLETINS.  Any such adjustments made by 
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CONTRACTOR without prior review and acceptance shall be at his own risk.  The settlement 
of any complication or disputed expenses arising from such adjustment shall be made by 
CONTRACTOR at his own expense. 

 
4.6 QUALIFICATIONS FOR EMPLOYMENT 
 
4.6.1 No person under the age of sixteen (16) years for normal occupations, no person under the age 

of eighteen (18) years in hazardous occupations and no person currently serving a sentence in a 
penal or correctional institution shall be employed to perform any WORK under this 
CONTRACT.  Each person working must provide proof of United States citizenship or legal 
work identification. 

 
4.6.2 Immigration Law Compliance Warranty   

 
4.6.2.1 As required by A.R.S. § 41-4401, Contractor hereby warrants its compliance with 

all federal immigration laws and regulations that relate to its employees and A.R.S. 
§ 23-214(A). Contractor further warrants that after hiring an employee, Contractor 
verifies the employment eligibility of the employee through the E-Verify program.   

4.6.2.2 If  Contractor uses any subcontractors in performance of the Work, subcontractors 
shall warrant their compliance with all federal immigration laws and regulations 
that relate to its employees and A.R.S. § 23-214(A), and subcontractors shall 
further warrant that after hiring an employee, such subcontractor verifies the 
employment eligibility of the employee through the E-Verify program.   

4.6.2.3 A breach of this warranty shall be deemed a material breach of the Contract that is 
subject to penalties up to and including termination of the Contract.  Contractor is 
subject to a penalty of $100 per day for the first violation, $500 per day for the 
second violation, and $1,000 per day for the third violation.  Gilbert at its option 
may terminate the Contract after the third violation.  Contractor shall not be 
deemed in material breach of this Contract if the Contractor and/or subcontractors 
establish compliance with the employment verification provisions of Sections 
274A and 274B of the federal Immigration and Nationality Act and the E-Verify 
requirements contained in A.R.S. § 23-214(A).   

4.6.2.4 Gilbert retains the legal right to inspect the papers of any Contractor or 
subcontractor employee who works on the Contract to ensure that the Contractor or 
subcontractor is complying with the warranty.   Any inspection will be conducted 
after reasonable notice and at reasonable times.    

4.6.2.5 If state law is amended, the parties may modify this paragraph consistent with state 
law. 

 
4.6.3 Equal Treatment of Workers 
 

4.6.3.1 CONTRACTOR shall keep fully informed of all federal and state laws, county and 
local ordinances, regulations, codes and all orders and decrees of bodies or 
tribunals having any jurisdiction or authority, which in any way affect the conduct 
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of the WORK.  CONTRACTOR shall at all times observe and comply with all 
such laws, ordinances, regulations, codes, orders and decrees; this includes, but is 
not limited to laws and regulations ensuring equal treatment for all employees and 
against unfair employment practices, including the Occupational Safety and Health 
Administration (“OSHA”) and the Fair Labor Standards Act (“FLSA”).  
CONTRACTOR shall protect and indemnify GILBERT and its representatives 
against any claim or liability arising form or based on the violation of such, whether 
by CONTRACTOR or its employees. 

 
4.7 CHARACTER OF WORKERS 
 
4.7.1 CONTRACTOR shall have in place and enforce a drug-free workplace policy which complies 

with the requirements of the Drug-Free Workplace Act. 
 
4.7.2 CONTRACTOR shall at all times employ sufficient labor and equipment for prosecuting the 

several classes of WORK to full completion in the manner and time required by the 
CONTRACT DOCUMENTS. 

 
4.7.3 All workmen shall be competent and have sufficient skill, knowledge and experience in their 

class of work and in the operation of equipment required to perform all WORK properly and 
satisfactorily. 

 
4.7.4 CONTRACTOR shall at all times enforce strict discipline and good order among its workmen 

and shall not permit the use of alcohol or controlled substances (without a medical 
authorization) at the SITE. 

 
4.7.5 Any person employed by CONTRACTOR or any SUBCONTRACTOR who, in the opinion of 

ENGINEER does not perform his work in a proper and skillful manner or is intemperate or 
disorderly shall, at the written request of ENGINEER be removed from the WORK by 
CONTRACTOR or SUBCONTRACTOR employing such persons, and shall not be employed 
again in any portion of the WORK without the approval of ENGINEER.  CONTRACTOR or 
SUBCONTRACTOR shall hold GILBERT harmless from damages or claims for compensation 
that may occur in the enforcement of this section. 

 
4.7.6 Should CONTRACTOR or SUBCONTRACTOR fail to remove such person as required above, 

or fail to furnish suitable and sufficient personnel for the proper prosecution of the WORK, 
GILBERT may suspend the WORK by written notice until such orders are complied with. 

 
4.8 MAINTENANCE OF TRAFFIC 
 
4.8.1 CONTRACTOR shall submit a Traffic Control Plan to GILBERT’S traffic engineer in 

accordance with Section 10-5(b) of the Gilbert Municipal Code.  No work shall begin until a 
Traffic Control Plan has been approved, unless authorized in writing by the ENGINEER.  
CONTRACTOR shall coordinate with the various agencies both commercial and public, 
involved in the collection and removal of trash and garbage, so that adequate services are 
maintained. 
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4.8.2 The CONTRACTOR will coordinate and schedule off-duty police officers with the Town of 
Gilbert as a part of the CONTRACTOR’s traffic control work.  GILBERT will pay for the 
officers directly with no payment to the CONTRACTOR for this item.  The CONTRACTOR 
will be required to present an overall estimate of off duty officer hours required with the 
submission of his master schedule for the project.  Officers charge a minimum of four hours to 
the project if scheduled.  In the event that the CONTRACTOR fails to prosecute the work in a 
timely and orderly fashion, GILBERT shall notify the CONTRACTOR and reserves the right to 
negotiate a corresponding deductive change order with the CONTRACTOR based upon the 
cost of $65/hour/officer that GILBERT will incur for the off duty officers.    

 
4.8.3 Safe and adequate pedestrian and vehicular access shall be provided and maintained to fire 

hydrants, commercial and industrial establishments, churches, schools, parking lots, motels, 
hospitals, fire stations, police stations, residential properties and establishments of a similar 
nature. 

 
4.8.4 Grading operations, roadway excavation and fill construction shall be conducted and 

maintained in such a manner as to provide a reasonably satisfactory and safe surface for 
vehicular and pedestrian traffic.  When rough grading is completed, the roadbed shall be 
brought to and maintained in a reasonably smooth condition, satisfactory and safe for vehicular 
traffic at the posted speed limit.  Pedestrian walkways shall be provided and maintained in a 
like manner.  CONTRACTOR shall accomplish any additional grading operations and/or 
repairs, including barricade replacement or repairs during working and non-working periods 
which, in the opinion of ENGINEER, are required. 

 
4.8.5 In the event of abnormal weather conditions, such as windstorms and rainstorms, 

CONTRACTOR shall immediately inspect his WORK area and take all necessary actions to 
insure that public access and safety are maintained. 

 
4.8.6 CONTRACTOR shall provide ENGINEER with the emergency phone number of his 

representatives. 
 
4.9 CLEANUP AND DUST CONTROL 

 
4.9.1 Throughout all phases of construction, including suspension of WORK, and until final 

acceptance of the PROJECT, CONTRACTOR shall keep the WORK area clean and free from 
rubbish, excess material and debris generated by construction activities. 

 
4.9.2 CONTRACTOR shall take whatever steps, procedures or means required to prevent any dust 

nuisance due to his construction operations.  The dust control measures shall be maintained at 
all times to the satisfaction of ENGINEER and in accordance with the requirements of the 
Maricopa County Bureau of Air Control Rules and Regulations. 

 
4.9.3 Failure of CONTRACTOR to comply with ENGINEER'S cleanup orders may result in an order 

to suspend WORK until the condition is corrected.  No additional compensation or time will be 
allowed as a result of such suspension and ENGINEER has the authority to take such other 
measures as may be necessary to remedy the situation. 
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4.10 SANITATION 
 
4.10.1 CONTRACTOR shall provide suitable and adequate sanitary conveniences for the use of all 

persons employed on the PROJECT.  All sanitary conveniences shall conform to the regulations 
of the public authority having jurisdiction over such matters.  At the completion of the 
PROJECT, all such sanitary conveniences shall be removed and the premises left in a sanitary 
condition. 

 
4.10.2 CONTRACTOR shall cooperate with and follow directions of the Arizona Department of 

Public Health Services and the Maricopa County Health Department with respect to sanitation 
facilities.  State and County Public Health Service representatives shall have access to the 
WORK wherever it is in preparation or progress, and CONTRACTOR shall provide proper 
facilities for such access and inspection. 

 
4.11 WATER 
 
4.11.1 CONTRACTOR and each SUBCONTRACTOR shall supply adequate pure cool drinking 

water with individual drinking cups for the use of employees on this construction.  The quality 
of drinking water shall meet all applicable federal, state and local standards for drinking water. 

 
4.11.2 It shall be the responsibility of CONTRACTOR to provide and maintain, at his own expense, 

an adequate supply of water for his use for construction and to install and maintain necessary 
supply connections and piping for same.  Before final acceptance of the completed PROJECT, 
all temporary connections and piping installed by CONTRACTOR shall be removed. 

 
4.11.3 CONTRACTOR shall apply for a fire hydrant meter and pay for all construction water used at 

the current rates charged by GILBERT, if CONTRACTOR desires to obtain water from the 
distribution system at any point. 

 
 
4.12 CONSTRUCTION STAKING 
 
4.12.1 Construction staking will be made by CONTRACTOR in accordance with the technical 

requirements of Section 105.8 of the MAG Specifications unless otherwise provided in the 
SUPPLEMENTAL CONDITIONS.  CONTRACTOR shall provide and pay for all building 
layout staking, including elevations and all other PROJECT staking. 

 
4.12.2 Replacement of construction stakes that have been knocked out due to CONTRACTOR'S 

WORK or lack of WORK, weather conditions, traffic, vandalism or utility contractors will be 
done at CONTRACTOR'S expense. 

 
4.13 BLUE STAKE 
 
 CONTRACTOR is required to notify Blue Stake (263-1100) prior to the excavation of any 

material in accordance with A.R.S. § 40-360.22.  CONTRACTOR shall directly contact 
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GILBERT for marking of electrical for traffic signals, sprinkler and irrigation facilities. 
 
4.14 UTILITIES SHOWN ON THE PLANS 
 
4.14.1 Regardless of what utilities are shown on the PLANS, it shall be CONTRACTOR'S 

responsibility to verify these locations and any additional lines which may exist through 
consulting with GILBERT, utility companies and/or "Blue Stake." 

 
4.14.2 Existing utilities are indicated on PROJECT PLANS in accordance with the best information 

available.  CONTRACTOR shall notify all owners of utilities when his WORK is in progress 
and shall make such arrangements as are necessary to make any emergency repair to any utility, 
in a manner satisfactory to GILBERT of a damaged utility line, including individual or house 
service utility lines. 

 
4.14.3 No extra compensation will be made for the repair of any individual or house service utility or 

utility lines damaged by CONTRACTOR'S labor forces or equipment, nor for any damage 
incurred through neglect or failure to provide protective barriers, lights and other devices or 
means required to protect such existing utilities. 

 
4.14.4 CONTRACTOR shall expose all sanitary and storm sewers, water, gas, electric, telephone 

utility lines, and other underground structures that might interfere with the WORK, in order to 
permit survey location prior to construction. 

 
4.14.5 CONTRACTOR shall assume full responsibility for damages to any underground facility/utility 

properly shown on the Plans or properly located by the Utility owner, as a result of failing to 
obtain information as to its location, failing to excavate in a careful and prudent manner (as 
defined in MAG Spec’s), or failing to take measures for protection of the facilities/utilities. The 
Contractor is liable to the owner of the Underground Facility/Utility for the total cost of the 
repair. 

 
 
4.15 UTILITIES NOT SHOWN ON THE PLANS 
 
4.15.1 If utility lines are encountered which are not shown on the PLANS, and not located, or 

incorrectly located by the Utility owner, other than individual or house service utility lines, and 
these lines are damaged or work is required to clear same, then MAG Spec Section 109.8 and 
A.R.S. § 40-360 shall apply.   

 
4.15.2 The work necessary for the raising, lowering, or relocating of any such utility shall be at the 

Utility owner’s expense.  The necessary WORK may be done by the Utility owner or by 
CONTRACTOR, or as a collaborative effort, at the option of the Utility owner.  All WORK 
shall be in accordance with the standards of GILBERT and the Utility owner. 

 
4.15.3 In most cases, individual or house service utility lines are not shown on the PLANS.  It shall be 

CONTRACTOR’S responsibility to locate and protect these individual or house services.  If, 
due to CONTRACTOR’S operations, any of these lines are damaged, he shall repair or replace 
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these lines in a manner satisfactory to the owner of the utility at no extra cost to GILBERT.  In 
addition, the cost of location, protection, and working around these individual or house service 
utility lines shall be included in CONTRACTOR’S bid for the WORK under this CONTRACT. 

 
4.16 DRIVEWAYS AND WALKS 
 
4.16.1 Inconvenience caused by digging across driveways and sidewalks shall be kept to a minimum 

by restoring the serviceability of the drive or sidewalk as soon as possible.  At least 24 hours in 
advance of blocking driveways, CONTRACTOR shall notify the property owner.  
CONTRACTOR shall replace or repair any damage done to driveways and walks to not less 
than the condition existing prior to CONTRACTOR'S WORK.  If it is necessary to leave an 
excavation open across driveways or sidewalks, CONTRACTOR shall provide temporary relief 
in the form of steel plates over the excavation. 

 
4.16.2 Temporary paving replacement in front of business establishments shall be placed immediately 

following backfill and shall remain in place until the condition of the backfill is suitable for 
permanent pavement replacement. 

 
4.16.3 Direct access shall be provided at all times to fire engine hoses, fire hydrants, hospitals, police 

stations, and at all other agencies or services where emergencies may require immediate access 
to same. 

 
4.17 TREES AND SHRUBBERY 
 
4.17.1 All trees and shrubbery within the right-of-way or easements shall be protected by 

CONTRACTOR insofar as practicable.  No trees or shrubbery shall be removed without the 
prior approval of GILBERT. 

 
4.17.2 In the event shrubbery or trees must be trimmed or removed, CONTRACTOR shall notify the 

property owner to do so within a reasonable time prior to construction.  All shrubbery or trees 
not removed by the property owner shall be trimmed or removed by CONTRACTOR and 
hauled from the job at CONTRACTOR'S expense. 

 
4.17.3 All trees, shrubs, hedges, brush, etc., designated on the PLANS, or by ENGINEER for removal, 

shall be completely removed and disposed of as indicated on the PLANS or specified. 
 
4.18 IRRIGATION DITCHES AND STRUCTURES 
 
 CONTRACTOR shall contact the owners of any ditches, irrigation lines, and appurtenances 

which interfere with the WORK and shall make arrangements for dry-up or scheduling of water 
deliveries.  CONTRACTOR shall be liable for any damage due to irrigation facilities damaged 
by his operations and shall repair such damaged facilities to an "equal or better than" original 
condition. 

 
4.19 ROADS AND FENCES 
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4.19.1 Streets and roads subjected to interference by the prosecution of this WORK shall be kept open 
in compliance with Section 4.9 and maintained by CONTRACTOR until the WORK is 
completed. 

 
4.19.2 All fences located in easements, when damaged or temporarily removed, shall be restored to a 

condition equal to or better than the original condition.  Such fences shall be restored at 
CONTRACTOR'S expense. 

 
4.20 PROTECTION OF WORK AND CLEANING UP 
 
4.20.1 CONTRACTOR shall be responsible for the protection of all WORK until its completion and 

final acceptance, and he shall at his own expense, replace damaged or lost material, or repair 
damaged parts of the WORK, and CONTRACTOR and his Sureties shall be liable therefore. 

 
4.20.2 CONTRACTOR shall remove from the vicinity of the completed WORK all plant, surplus 

material or equipment belonging to him or used under his direction during construction.  All 
surplus excavated material, concrete, plaster and debris of all kinds shall be removed from 
GILBERT'S premises, streets or portions of building or property at or adjacent to the site of the 
WORK excepting that select material which may be required for refilling or grading the 
surface.  Salvage material shall be stored at areas designated by ENGINEER.  Where an area is 
indicated to be "cleared", all the weeds, vegetation, shrubs and trees shall be removed unless 
they are specifically noted not to be removed. 

 
4.21 METHODS AND EQUIPMENT 
 
4.21.1 The methods and equipment adopted by CONTRACTOR shall be such as will secure a 

satisfactory quality of WORK and will enable CONTRACTOR to complete the WORK in the 
time agreed upon.  The selection and use of these methods and equipment is the responsibility 
of CONTRACTOR. 

 
4.21.2 When the SPECIFICATIONS state the construction shall be performed by the use of certain 

methods and equipment, such methods and equipment shall be used unless others are 
authorized by ENGINEER.  If CONTRACTOR desires to use a method or type of equipment 
other than those specified, he may make that request to GILBERT, who shall immediately 
forward the request to ENGINEER.  The request shall be in writing and shall include a full 
description of the methods and equipment proposed to be used and an explanation of the 
reasons for desiring to make the change.  If approval is given, it will be on the condition that 
CONTRACTOR will be fully responsible for producing construction work that performs the 
equivalent or better function as the original specifications..  Approval by GILBERT does not 
guarantee acceptance of the final Work, which will be determined by ENGINEER after 
evaluating whether equivalent or better function as the original specifications was or will be 
achieved.  If, after trial use of the substituted methods or equipment, ENGINEER determines 
that the WORK produced does not meet the SPECIFICATIONS, CONTRACTOR shall 
discontinue the use of the substitute method or equipment and shall complete the remaining 
construction with the specified methods, equipment and quality, or take such other corrective 
action as ENGINEER may direct.  No change will be made in basis of payment of the 
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construction items involved nor in the CONTRACT TIME as result of authorizing a change in 
methods or equipment under these provisions.  CONTRACTOR may appeal a decision of 
ENGINEER under this Section to the   GILBERT’S REPRESENTATIVE.  Any such appeal 
must be made in writing within forty-eight (48) hours of ENGINEER'S decision or the right to 
appeal is waived. 

 
4.22 SUSPENSION OF WORK 
 
 In case of suspension of WORK from any cause whatever, CONTRACTOR shall be 

responsible for the protection of all MATERIALS and equipment.  CONTRACTOR shall 
provide suitable drainage and erect temporary structures where necessary to protect the 
MATERIALS and equipment. 

 
4.23 DELAYS AND EXTENSION OF TIME 
 
4.23.1 If CONTRACTOR finds it impossible for reasons beyond his control to complete the WORK 

within the CONTRACT TIME as specified or as extended, he shall immediately submit a 
written request to ENGINEER for an extension of time setting forth therein the reasons that he 
believes will justify the granting of his request.  CONTRACTOR'S plea that insufficient time 
was specified is not a valid reason for extension of time.  If ENGINEER finds that the WORK 
was delayed because of conditions beyond the control and through no fault of CONTRACTOR, 
he may extend the CONTRACT TIME in such amount as the conditions justify.  The extended 
CONTRACT TIME shall be non-compensable and shall be in full force and affect the same as 
though it were the original CONTRACT TIME. 

 
4.23.2 In setting the CONTRACT TIME, it has been assumed that up to 3 WORKING DAYS may be 

lost as a result of weather conditions which will slow down the normal progress of WORK; 
therefore, no extensions in CONTRACT TIME will be allowed for the first 3 WORKING 
DAYS lost due to bad weather conditions. Attention is directed to the nearest weather bureau 
station in the vicinity of the WORK for determining the extremes of temperature, wind 
velocities and the amount and intensity of precipitation that can be expected. 

 
4.23.3 To receive consideration, a request for extension of time must be made in writing to 

ENGINEER stating the reason for said request, and such request must be received by 
ENGINEER within forty-eight (48) hours following the end of the delay-causing condition. 

 
4.23.4 ENGINEER shall ascertain the facts and extent of the delay, and its findings of the facts thereon 

shall be final and conclusive.   
4.23.5 An extension of time may be granted by GILBERT after the expiration of the time originally 

fixed in the CONTRACT or as previously extended, and the extension so granted shall be 
deemed to commence and be effective from the date of such expiration.  Any extension of time 
shall not release the sureties upon any bond required under the CONTRACT. 

 
4.23.6 GILBERT'S or ENGINEER’S liability for delay from any cause shall be limited to granting a 

time extension to CONTRACTOR and there is no other obligation, expressed or implied, on 
the part of GILBERT or ENGINEER to CONTRACTOR for delay from any cause.  An 
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extension of CONTRACT TIME shall not release the sureties of their obligations, which shall 
remain in full force until the discharge of the CONTRACT. 

 
4.24 GILBERT'S RIGHT TO CARRY OUT THE WORK 
 
 If CONTRACTOR defaults or neglects to carry out the WORK in accordance with the 

CONTRACT DOCUMENTS, and fails within ten (10) working days after receipt of written 
notice from GILBERT to commence and continue correction of such default or neglect with 
diligence and promptness, GILBERT may without prejudice to any other remedy GILBERT 
may have, make good such deficiencies.  In such case an appropriate CHANGE ORDER shall 
be issued deducting from the payments then or thereafter due CONTRACTOR the cost of 
correcting such deficiencies, including compensation for ENGINEER’S additional services 
made necessary by such default, neglect or failure.  If the payment then or thereafter due 
CONTRACTOR is not sufficient to cover such amount, CONTRACTOR shall pay the 
difference to GILBERT. 

 
4.25 TERMINATION FOR BREACH OF CONTRACT 
 
4.25.1 If CONTRACTOR refuses or fails to prosecute the WORK or any separable part thereof in 

accordance with the PLANS AND SPECIFICATIONS or with such diligence as will ensure its 
completion within the time specified herein, or an extension thereof, or fails to complete such 
WORK within time, or if he or any of his SUBCONTRACTOR(S) should violate any of the 
provisions of the CONTRACT, GILBERT may terminate this CONTRACT. 

 
4.25.2 In the event of any such termination, GILBERT shall immediately serve written notice thereof 

upon the Surety and CONTRACTOR, and the Surety shall have the right to take over and 
perform the CONTRACT; provided however, that if the Surety within fifteen (15) DAYS after 
the serving upon it of a notice of termination does not give GILBERT written notice of its 
intention to take over and perform the CONTRACT and does not commence performance 
thereof within thirty (30) DAYS from the date of serving said notice, GILBERT may take over 
the WORK and prosecute the same to completion by CONTRACT or by any other method 
GILBERT may deem advisable.  GILBERT may, without liability for so doing, take possession 
of and utilize in completing the WORK such MATERIALS, appliances, plants and other 
property belonging to CONTRACTOR that may be on the site of the WORK and be necessary 
therefore.  For any portion of such WORK that GILBERT elects to complete by furnishing 
employees, MATERIALS, tools and equipment, GILBERT shall be compensated for such in 
accordance with the schedule of compensation for force account work in the section on 
payment for changes in the WORK. 

 
4.25.3 The foregoing provisions are in addition to and not in limitation of any other rights or remedies 

available to GILBERT. 
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PART V 
 

GENERAL CONDITIONS 
 

CONTROL OF WORK 
 
5.1  TIME OF WORK 
 
5.1.1 Initial Contract Schedule 
 

5.1.1.1 Prior to the preconstruction meeting, CONTRACTOR shall furnish to ENGINEER 
one hard copy and one copy in electronic format of an INITIAL CONTRACT 
SCHEDULE. 

5.1.1.2  The INITIAL CONTRACT SCHEDULE shall be based on and incorporate the 
CONTRACT Milestone and Completion Dates specified in the CONTRACT 
DOCUMENTS. 

5.1.1.3  The INITIAL CONTRACT SCHEDULE shall indicate the detailed plan for the 
work to be completed in the first ninety (90) days of the CONTRACT; details of 
planned mobilization of plant and equipment; sequence of early operations; and 
procurement of MATERIALS and equipment. WORK beyond ninety (90) days 
shall be shown in summary form. 

5.1.1.4  The INITIAL CONTRACT SCHEDULE shall be a time-scaled, resource loaded 
Critical Path Method (CPM) type schedule, prepared in a Primavera compatible 
software. 

5.1.1.5  VERTICAL PROJECTS - The INITIAL CONTRACT SCHEDULE shall be cost 
loaded. The accepted cost loaded schedule will be used as a basis for monthly 
progress payments until acceptance of the CONTRACT SCHEDULE. Use of the 
INITIAL CONTRACT SCHEDULE for progress payments shall not exceed 30 
days. 

5.1.1.6  HORIZONTAL PROJECTS – The Bid Schedule will be used as a basis for 
monthly progress payments.   

5.1.1.7   Overall time of completion and time of completion for each milestone shown on 
the INITIAL CONTRACT SCHEDULE shall adhere to the times in the 
SUPPLEMENTAL CONDITIONS, unless an earlier (advanced) initial time of 
completion is requested by CONTRACTOR and agreed to by ENGINEER. Any 
such agreement shall be formalized by a CHANGE ORDER. 

5.1.1.8  ENGINEER will review the INITIAL CONTRACT SCHEDULE for conformance 
with the requirements of the CONTRACT DOCUMENTS. ENGINEER will return 
the INITIAL CONTRACT SCHEDULE with comments within five (5) working 
days after receiving it from CONTRACTOR. 
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5.1.2   Contract Schedule Development 
 

5.1.2.1  Within fifteen (15) working days after receiving the NOTICE TO PROCEED, 
CONTRACTOR shall submit a detailed proposed CONTRACT SCHEDULE 
presenting an orderly and realistic plan for completion of the WORK, in 
conformance with the requirements of the CONTRACT DOCUMENTS. 

5.1.2.2  The proposed CONTRACT SCHEDULE shall furnish or comply with the 
following requirements: 

 
    VERTICAL PROJECTS 
 

A.       A time scaled cost loaded CPM type schedule. 

B.       No activity on the schedule shall have a duration longer than ten (10) 
working days, with the exception of fabrication and procurement activities, 
unless otherwise approved by ENGINEER if the PROJECT is a horizontal 
project (road, sewer, water improvements). Activity durations shall be the 
total number of actual days required to perform that activity including 
consideration of weather impact on completion of that activity. 

C.       Procurement of major equipment, through receipt and inspection at the SITE, 
identified as a separate activity. 

D.       GILBERT furnished MATERIALS and equipment if any, identified as 
separate activities. 

E.       Dependencies (or relationships) between activities. 

F.       Processing/approval of submittals and shop drawings for major equipment. 
Activities that are dependent on submittal acceptance and/or MATERIAL 
delivery shall not be scheduled to start earlier than the expected acceptance 
or delivery dates. 

G.      The total cost of performing each activity. This cost shall be the total of 
labor, material, equipment, including overhead and profit. The sum of the 
cost for activities shall equal the total contract value. 

H.       Ten (10) working days for developing punch list(s), completion of punch list 
items, and final clean up for the WORK or any designated portion thereof.  
No other critical activities shall be scheduled during this period. 

I.         Interface with the WORK of other contractors (or entities). 
 

HORIZONTAL PROJECTS   
 

A.       A time scaled cost loaded CPM type schedule. 

B. No activity on the schedule shall have a duration longer than ten (10) 
working days, with the exception of fabrication and procurement activities, 
unless otherwise approved by ENGINEER.  Activity durations shall be the 
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total number of actual days required to perform that activity including 
consideration of weather impact on completion of that activity. 

C. Procurement of major equipment, through receipt and inspection at the SITE, 
identified as a separate activity. 

D. GILBERT furnished MATERIALS and equipment if any, identified as 
separate activities. 

E. Dependencies (or relationships) between activities. 

F. Processing/approval of submittals and shop drawings for major equipment.  
Activities that are dependent on submittal acceptance and/or MATERIAL 
delivery shall not be scheduled to start earlier than the expected acceptance 
or delivery dates. 

G. Ten (10) working days for developing punch list(s), completion of punch list 
items, and final clean up for the WORK or any designated portion thereof.  
No other critical activities shall be scheduled during this period. 

H.  Interface with the WORK of other contractors (or entities). 
 

5.1.2.3  CONTRACTOR shall submit to ENGINEER one hard copy and one copy in 
electronic format of the CONTRACT SCHEDULE. 

5.1.2.4  ENGINEER will review the proposed CONTRACT SCHEDULE for conformance 
with the requirements of the CONTRACT DOCUMENTS. Within five (5) working 
days after receipt, ENGINEER will accept the CONTRACT SCHEDULE or will 
return it with comments. If the proposed CONTRACT SCHEDULE is not 
accepted, CONTRACTOR shall revise the schedule to incorporate comments and 
resubmit the schedule for acceptance within five (5) working days after receiving it. 
The accepted schedule shall become the CONTRACT SCHEDULE.  Schedules 
showing a completion date earlier than the contract date will not be accepted. 

5.1.2.5  The CONTRACT SCHEDULE shall be the basis for evaluating job progress, 
payment requests, and time extension requests. The responsibility for developing 
the CONTRACT SCHEDULE and monitoring actual progress as compared to the 
schedule rests with CONTRACTOR. 

5.1.2.6  Failure of the CONTRACT SCHEDULE to include any element of the WORK or 
any inaccuracy in the CONTRACT SCHEDULE will not relieve CONTRACTOR 
from responsibility for accomplishing all the WORK in accordance with the 
CONTRACT 

5.1.2.7  Acceptance of the CONTRACT SCHEDULE will not relieve CONTRACTOR of 
the responsibility for accomplishing the WORK in accordance with the 
CONTRACT. 

 
5.1.3 Monthly Updates 
 

5.1.3.1  CONTRACTOR shall submit to ENGINEER each month an up-to-date status 
report of the work. The status report shall include: 
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A.      CONTRACTOR'S estimated percentage complete for each activity not yet 

complete. 

B.      Actual start/finish dates for activities as appropriate. 

C.      Identification of processing errors, if any on the previous update reports. 

D.      Revisions, if any, to the assumed activity durations including revisions for 
weather impact for any activities due to the effect of the previous update on 
the schedule. 

E.      Identification of activities that are affected by proposed CHANGE ORDERS 
issued during the update period.  

F.       Resolution of conflict between actual work progress and schedule logic. 
When out of sequence activities develop in the CONTRACT SCHEDULE 
because of actual construction progress, CONTRACTOR shall submit 
revision to schedule logic to conform to current status and direction. 

 
5.1.3.2  ENGINEER will review the updated information and meet with CONTRACTOR 

each week at the SITE to determine the status of the WORK. If agreement cannot 
be reached on any issue, CONTRACTOR will use ENGINEER’S determination in 
the processing of the update. 

5.1.3.3  CONTRACTOR will incorporate ENGINEER’S review comments and submit two 
(2) copies of the report. 

5.1.3.4  Progress payments pursuant to the CONTRACT will be based on the update of the 
CONTRACT SCHEDULE. 

 
5.1.4   Schedule Revisions 
 

5.1.4.1  If the sequence of construction differs significantly, as determined by ENGINEER, 
from the CONTRACT SCHEDULE, CONTRACTOR shall submit within five (5) 
working days a revised schedule to ENGINEER for acceptance. 

5.1.4.2  When a proposed CHANGE ORDER is issued which has the potential to impact 
specified completion dates, the CHANGE ORDER request shall include a description 
of the impact of such changes.  If approved, it shall be incorporated into the 
CONTRACT SCHEDULE. Time extensions will be considered only to the extent 
there is insufficient remaining float to accommodate these changes, and pursuant to 
Section 6 of the CONTRACT DOCUMENTS. 

5.1.4.3  Should CONTRACTOR, after acceptance of the CONTRACT SCHEDULE, intend 
to change its plan of construction, it shall submit its requested revisions to 
ENGINEER, along with a written statement of the revision, including a description 
of the logic for rescheduling the work, methods of maintaining adherence to 
intermediate milestones and other specific dates and the reasons for the revisions. If 
the requested changes are acceptable to ENGINEER, they will be incorporated into 
the CONTRACT SCHEDULE in the next reporting period. 
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5.1.4.4  Schedule revisions shall be submitted at least five (5) working days prior to the 
date of submission of update information. ENGINEER will have five (5) working 
days to review the revisions. 

 
5.1.5   Contract Schedule Reports 
 

CONTRACTOR shall submit two (2) copies of the following reports for the proposed 
CONTRACT SCHEDULE, CONTRACT SCHEDULE monthly updates, CONTRACT 
SCHEDULE revisions and recovery schedules: 

 
5.1.5.1  VERTICAL PROJECTS 

 
A.       Schedule Logic Report listing the activities, their early/late and actual start 

and finish dates, duration, float and the logic relationship of activities sorted 
by early start. 

B.       A Cost Report listing each activity and its associated cost, percentage of 
work accomplished, earned value to date, previous payments and amount 
earned for the update period. 

C.       A narrative report with the updated progress analysis, which shall include a 
description of problem areas, current and anticipated delaying factors and 
their impact, an explanation of corrective action taken and proposed 
revisions for recovery. Narrative report on proposed CONTRACT 
SCHEDULE will outline CONTRACTOR’S overall plan, strategy, crew 
movement and utilization, and other considerations in developing the 
schedule. 

 
5.1.5.2  HORIZONTAL PROJECTS 
 

A.  CPM Schedule Report listing the activities, their early/late and actual start 
finish dates, duration, float and the logic relationship of activities sorted by 
early start. 

B.  CONTRACTOR shall provide all the schedule files in Primavera compatible 
format on CD. 

 
5.1.6   Short Interval Schedules 
 

CONTRACTOR shall prepare a Short Interval Schedule (SIS) to be used throughout the duration 
of WORK. The SIS shall include all current activities and projected activities for the succeeding 
two (2) weeks. The SIS shall include actual start/finish dates for the preceding one (1) week.  
Eight copies of the SIS shall be submitted to ENGINEER at the weekly construction meeting. 
CONTRACTOR shall participate in short interval scheduling coordination during the weekly 
construction meetings. 
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5.1.7   Time of Essence 
 

Time is of the essence of this CONTRACT.  CONTRACTOR shall, to the fullest extent possible, 
carry on the various classes or parts of the WORK concurrently, and shall not defer construction 
of any portion of the Work in favor of any other portion of the WORK, without the express 
approval of ENGINEER. 

 
5.1.8   Date of Completion 
 

CONTRACTOR shall fully and satisfactorily complete the WORK within the CONTRACT 
TIME.  The date of completion is defined in Section 9.2. 

 
5.1.9   Responsibility for Completion 
 

5.1.9.1  CONTRACTOR shall furnish sufficient manpower, MATERIALS, facilities and 
equipment and shall work sufficient hours, including night shifts, overtime 
operations, Saturdays, Sundays and holidays as may be necessary to insure the 
prosecution and completion of the WORK in accordance with the accepted 
CONTRACT SCHEDULE.  If work on the critical path is seven days or more behind 
the currently updated CONTRACT SCHEDULE and it becomes apparent that the 
WORK will not be completed within the CONTRACT TIME, CONTRACTOR will 
implement whatever steps it deems necessary to make up all lost time.  If 
CONTRACTOR’S solution is not successful, it will make further attempts using the 
following sequence of events: 

 
A. Reschedule activities to achieve maximum practical concurrence of 

accomplishment of activities. 

B. If the above cannot be achieved then: 
 

 CONTRACTOR shall increase manpower in such quantities and crafts as 
will substantially eliminate, in the judgment of the ENGINEER, the 
backlog of work; or increase the number of working hours, shifts per 
working day, working days per week or the amount of equipment or any 
combination of the foregoing sufficiently to substantially eliminate in the 
judgment of the ENGINEER the backlog of work. 

 In addition, ENGINEER may require the CONTRACTOR to submit a 
recovery schedule demonstrating its program and proposed plan to make 
up a lag in scheduled progress and to ensure completion of the WORK 
within the CONTRACT TIME. If the ENGINEER finds the proposed 
recovery schedule unacceptable, it may require CONTRACTOR to submit 
a new plan.  If the actions taken by CONTRACTOR or the second plan 
proposed are unsatisfactory, ENGINEER may require the CONTRACTOR 
to take any of the actions set forth in the previous paragraph without 
additional cost to GILBERT to make up the lag in scheduled progress. 
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5.1.9.2  Failure of CONTRACTOR to comply with the requirements of this Section 5.1.9 
shall be considered grounds for a determination by GILBERT, that CONTRACTOR 
is failing to prosecute the WORK with such diligence as will ensure its completion 
within the time specified. 

 
5.1.10  Daily Reports 
 

CONTRACTOR shall submit a Daily Activity Report no later than 9:00 a.m. the following 
work day to ENGINEER for each workday including weekends and holidays, when worked. 

 
5.1.11  Payments Withheld 
 

Progress Payments may be withheld in whole or in part should CONTRACTOR fail to comply 
with the requirements of this Section 5.1. 

 
5.2 ENGINEER TO INTERPRET CONTRACT DOCUMENTS 
 
 ENGINEER will decide all questions which may arise as to the interpretation of the PLANS 

AND SPECIFICATIONS.  CONTRACTOR may appeal a decision of ENGINEER made 
pursuant to this paragraph to GILBERT’S REPRESENTATIVE.  Such appeal must be made in 
writing within forty-eight (48) hours of ENGINEER'S decision or the right to appeal is waived. 

 
5.3 FORMAL PROTEST 
 
5.3.1 If CONTRACTOR considers any WORK demanded of him to be outside the requirements of 

the CONTRACT, or if he considers any instruction, ruling, or decision of ENGINEER to be 
unfair, he shall, within forty-eight (48) hours after any such demand is made, or instruction, 
ruling or decision is given, file a written protest stating clearly and in detail his objections and 
the reasons therefore.  Except for such protests as are made of record in the manner and within 
the time above stated, CONTRACTOR shall be deemed to have waived and does hereby waive 
all claims for extra WORK, damages and extensions of time resulting from demands, 
instructions, rulings and decisions of ENGINEER.  If the protest is against a demand, 
instruction, ruling or decision of ENGINEER, it shall be filed with GILBERT’S 
REPRESENTATIVE.  

 
5.3.2 Upon receipt of a protest from CONTRACTOR of a decision of ENGINEER, GILBERT’S 

REPRESENTATIVE shall review the demands, instructions, rulings, or decisions objected to 
and shall promptly advise CONTRACTOR in writing of his final decision, which shall be 
binding.  Upon receipt of a protest from CONTRACTOR of a decision of GILBERT’S 
REPRESENTATIVE, the Town Manager shall review the demands, instructions, rulings, or 
decisions objected to and shall promptly advise CONTRACTOR in writing of his final 
decision, which shall be binding. 

 
5.3.3 CONTRACTOR shall continue work on the Project during the review of the formal protest. 
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5.4 PLANS 
 
5.4.1 The CONTRACT PLANS consist of general drawings.  These indicate such details as are 

necessary to give a comprehensive idea of the construction contemplated.  All authorized 
alterations affecting the requirements and information given on the CONTRACT PLANS shall 
be in writing.  The CONTRACT PLANS shall be supplemented by such working or shop 
drawings prepared by CONTRACTOR as are necessary to adequately control the WORK.  No 
change shall be made by CONTRACTOR in any working or shop drawing after it has been 
accepted by ENGINEER. 

 
5.4.2 CONTRACTOR shall keep a current copy of the PLANS and SPECIFICATIONS at the jobsite, 

and shall at all times give ENGINEER access thereto.  A current copy of PLANS and 
SPECIFICATIONS shall include red-line drawings, all ADDENDA, CHANGE ORDERS, 
ENGINEER INSTRUCTION BULLETINS, and any other approved change made to the 
PLANS and SPECIFICATIONS.  Any drawings or PLANS listed in the SPECIFICATIONS 
shall be regarded as a part thereof and ENGINEER will furnish from time to time such 
additional drawings, PLANS, profiles, and information as he may consider necessary for 
CONTRACTOR'S guidance. 

 
5.4.3 All authorized alterations affecting the requirements and information given on the accepted 

PLANS shall be in writing.  No changes shall be made of any plan or drawing after the same 
has been accepted by ENGINEER except by consent of ENGINEER in writing. 

 
5.5 CONFORMITY WITH PLANS AND ALLOWABLE DEVIATIONS 
 
 Finished surfaces in all cases shall conform with lines, grades, cross sections, and dimensions 

shown on the accepted PLANS.  Allowable deviations, other than specified tolerances, from the 
accepted PLANS and working drawings will in all cases be determined by ENGINEER. 

 
5.6 COORDINATION AND INTERPRETATION OF PLANS AND SPECIFICATIONS 
 
5.6.1 The documents which make up the CONTRACT DOCUMENTS are essential parts of the 

CONTRACT, and a requirement occurring in one is as binding as though occurring in all.  They 
are intended to be coordinated and to describe and provide for a complete WORK.  

 
5.6.2 Should it appear that the WORK to be done or any of the matters relative thereto are not 

sufficiently detailed or explained in these CONTRACT DOCUMENTS, CONTRACTOR shall 
promptly notify ENGINEER.  ENGINEER shall follow the procedures set forth in Section 
4.5.1.  In the event of any discrepancy between any drawing and the figures written thereon, the 
figures shall be taken as correct. 

 
5.6.3 In the event of there being a conflict between one CONTRACT DOCUMENT and any of the 

other CONTRACT DOCUMENTS, the more stringent requirement shall apply. 
 
5.6.4 CONTRACTOR shall not take advantage of any apparent error or omission in the PLANS or 
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SPECIFICATIONS.  In the event CONTRACTOR discovers such an error or omission, he shall 
immediately notify ENGINEER.  ENGINEER shall proceed as prescribed in Section 4.5.1 of 
the CONTRACT DOCUMENTS. 

 
5.7 ORDER OF WORK 
 
5.7.1 When required by the CONTRACT DOCUMENTS, CONTRACTOR shall follow the 

sequence of operations as set forth therein.  Full compensation for conforming with such 
requirements will be considered as included in the prices paid for CONTRACT items of 
WORK and no additional compensation will be allowed there for. 

 
5.7.2 The organization of the SPECIFICATIONS into divisions and articles and the arrangement of 

drawings shall not control CONTRACTOR in dividing the WORK among 
SUBCONTRACTORS or in establishing the extent of WORK to be performed by any trade. 

 
5.8 COOPERATION BETWEEN CONTRACTORS 
 
5.8.1 GILBERT reserves the right to CONTRACT for and perform other or additional WORK on or 

near the WORK covered by the CONTRACT.   
 
5.8.2 When separate contracts are let within the limits of any one PROJECT, each CONTRACTOR 

shall conduct his work so as not to interfere with or hinder the progress or completion of the 
WORK being performed by other CONTRACTORS.  CONTRACTORS working on the same 
PROJECT shall cooperate with each other as directed. 

 
5.8.3 Each CONTRACTOR involved shall assume all liability, financial or otherwise, in connection 

with his CONTRACT and shall protect and save harmless GILBERT from any and all damages 
or claims that may arise because of inconvenience, delay, or loss experienced by him because of 
the presence and operations of other CONTRACTORS working within the limits of the same 
PROJECT. 

 
5.8.4 CONTRACTOR shall arrange his WORK and shall place and dispose of the MATERIALS 

being used so as not to interfere with the operations of the other CONTRACTORS within the 
limits of the same PROJECT.  He shall join his WORK with that of others in an acceptable 
manner and shall perform it in proper sequence to that of the others. 

 
5.8.5 GILBERT will not honor any claim for extra compensation due to delays, extra WORK, or 

extension of time caused by any other CONTRACTORS working within the limits of the same 
PROJECT. 

 
5.9 INSPECTION 
 
5.9.1 CONTRACTOR shall furnish ENGINEER with every reasonable facility for ascertaining 

whether the WORK as performed is in accordance with the requirements and intent of the 
SPECIFICATIONS and CONTRACT. ENGINEER shall be permitted to inspect all 
MATERIALS and each part or detail of the WORK at any time for the purpose of expediting 
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and facilitating the progress of the WORK.  ENGINEER shall be furnished with such 
information and assistance by CONTRACTOR as required to make a complete and detailed 
inspection.  Should any WORK be covered up before acceptance or consent of ENGINEER, it 
must, if required by ENGINEER, uncovered for examination at CONTRACTOR'S expense.   
The direct control shall be solely the responsibility of CONTRACTOR'S foremen and 
superintendent. 

 
5.9.2 When the United States government is to pay a portion of the cost of the WORK covered by the 

CONTRACT, the WORK shall be subject to the inspection of the representatives of the U.S. 
government.  Such inspection shall in no sense make the U.S. government a party to this 
CONTRACT and will in no way interfere with the rights of either party under this 
CONTRACT. 

 
5.9.3 The inspection of the WORK shall not relieve CONTRACTOR of any of his obligations to 

fulfill his CONTRACT as herein provided.  Any unsuitable or defective MATERIALS and 
WORK may be rejected notwithstanding that such WORK and MATERIALS may have been 
previously overlooked and accepted or estimated for payment.  Unsuitable or defective 
MATERIALS shall be removed from the site within three (3) days of such rejection. 

 
5.10 LINES AND GRADES 
 
 Profiles and elevations are indicated on the PLANS.  All WORK under this CONTRACT shall 

be built in accordance with the lines and grades indicated on the PLANS.  These lines and 
grades may be modified as provided in Part VI (Changes in the Work) in the CONTRACT.  
The establishment of the lines and grades shall be set forth under these GENERAL 
CONDITIONS, as modified by the SUPPLEMENTAL CONDITIONS.  CONTRACTOR shall 
verify all vertical and horizontal controls using the nearest benchmark. 

 
5.11 USE OF SITE 
 
5.11.1 CONTRACTOR shall confine operations at the site to areas permitted by law, ordinances, 

permits and the CONTRACT DOCUMENTS, and shall not unreasonably encumber the site 
with any MATERIALS or equipment. 

 
5.11.2 CONTRACTOR shall coordinate all of the CONTRACT'S operations with, and secure 

approval from, ENGINEER before using any portion of the site. 
 
5.12 SEPARATE CONTRACTS TO GILBERT 
 
5.12.1 If any part of CONTRACTOR'S WORK depends on proper execution or results of WORK 

performed by GILBERT or any separate CONTRACTOR, CONTRACTOR shall, prior to 
proceeding with the WORK, promptly report to ENGINEER any apparent discrepancies or 
defects in such other WORK that render it unsuitable for such proper execution and results.  
Failure of CONTRACTOR so to report shall constitute an acceptance of GILBERT'S or 
separate CONTRACTOR'S WORK as fit and proper to receive the WORK, except as to defects 
which may subsequently become apparent in such WORK by others. 
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5.12.2 Should CONTRACTOR wrongfully cause damage to the WORK or property of GILBERT, or 

to other WORK or property on the site, CONTRACTOR shall promptly remedy such damage. 
 
5.12.3 Should CONTRACTOR wrongfully delay or cause damage to the WORK or property of any 

separate CONTRACTOR, CONTRACTOR shall, upon due notice, promptly attempt to settle 
with such other CONTRACTOR by agreement, or otherwise to resolve the dispute. 

 
5.13 TESTS 
 
5.13.1 If the CONTRACT DOCUMENTS, laws, ordinances, rules, regulations or orders of any public 

authority having jurisdiction require any portion of the WORK to be inspected, tested or 
approved, CONTRACTOR shall give ENGINEER timely notice of its readiness so ENGINEER 
may observe such inspection, testing or approval.  CONTRACTOR shall bear all costs of such 
inspections, test or approvals conducted by public authorities.  GILBERT shall reserve the right 
to conduct additional tests and inspections, and, unless otherwise provided, GILBERT shall 
bear all costs of other inspections, tests or approvals. 

 
5.13.2 Required certificates of inspection, testing or approval shall be secured by CONTRACTOR and 

CONTRACTOR shall promptly deliver them to ENGINEER. 
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PART VI 
 

GENERAL CONDITIONS 
 

CHANGES IN THE WORK 
 
6.1 CHANGES IN THE WORK 
 
6.1.1 GILBERT, without invalidating the CONTRACT and without notification of sureties, may 

order extra WORK, make changes by altering, or delete any portion of the WORK as specified 
herein, or as deemed necessary or desirable by GILBERT.  All such WORK shall be executed 
under the conditions of the original CONTRACT except that any claim for extension of time 
and additional cost caused thereby shall be adjusted at the time of ordering such change or extra 
WORK. 

 
6.1.2 In giving instructions, ENGINEER shall have authority to make minor changes in the WORK, 

not involving extra cost, and not inconsistent with the purposes of the WORK.  No extra 
WORK or change shall be made unless in pursuance of a written order by GILBERT.  Any 
claim for an addition to the CONTRACT SUM shall not be valid unless the change was so 
ordered, except in an emergency endangering life or property.  If CONTRACTOR claims that 
any instructions involve extra cost under the CONTRACT, he shall within forty-eight (48) 
hours after the receipt of such instructions, provide notice to ENGINEER of such claim, and 
before proceeding to execute the WORK, except in an emergency endangering life or property, 
and the procedure shall then be as provided to approve CHANGE ORDERS. 

 
6.1.3 It is mutually understood that it is inherent in the nature of municipal construction that some 

changes in the PLANS and SPECIFICATIONS may be necessary during the course of 
construction to adjust them to field conditions, and that it is of the essence of the CONTRACT 
to recognize a normal and expected margin of change.  GILBERT shall have the right to make 
such changes in the PLANS and the character of the WORK as may be necessary or desirable to 
insure the completion of the WORK in the most satisfactory manner without invalidating the 
CONTRACT. 

 
6.1.4 Changes shall be incorporated in the written CHANGE ORDER issued by GILBERT, which 

shall be written so as to indicate acceptance on the part of CONTRACTOR as evidenced by his 
signature.   

   
6.2 PRICING OF CHANGES 
 
6.2.1 If a CHANGE ORDER provides for an adjustment to the CONTRACT SUM, the adjustment 

shall be based on one of the following methods: 
   

6.2.1.1 Where the WORK involved is covered by unit prices contained in the Bid 
Schedule, by application of the unit prices to the quantities of the items involved, as 
mutually agreed to by the CONTRACTOR and the ENGINEER. 

 

282 of 444



Project Name: Morning Ridge FY16 Landscape  Improvements 
Contract No.: 2015-8003-0675 

 
 

 
Form No. CIP2.4.1 45 
Construction General Conditions without CM for DBB Projects 
Revised March 27, 2015 

6.2.1.2 By mutual acceptance of a unit price not contained in the Bid Schedule, or mutual 
acceptance of a lump sum price.  The CONTRACTOR shall furnish ENGINEER 
with an itemized cost breakdown together with supporting data including the 
quantities used in computing the unit price and/or lump sum price of the WORK. 

6.2.1.3 Only when methods A and B above are exhausted, then on the basis of the Cost of 
Work plus a CONTRACTOR’S Fee for overhead and profit, as described below.  
(Cost Plus Basis). 

6.2.1.4 Whenever the cost of any work is to be determined on a Cost Plus Basis, 
CONTRACTOR will submit on forms acceptable to the ENGINEER, daily work 
sheets showing an itemized breakdown together with supporting data used to arrive 
at a final cost for the WORK.  No payment will be made for work not verified by 
the ENGINEER.  Final cost for the Change in the WORK shall be reflected and 
formalized in a Change Order. 

 
6.2.2 Allowable costs for any CHANGE ORDER shall be limited to the following: 
 

6.2.2.1 Costs of labor, including social security, Medicare and unemployment insurance, 
fringe benefits available to CONTRACTOR’S employees generally. 

6.2.2.2 Costs of first line supervision labor, including labor burden as described in 
Section6.2.2 A.  “First Line Supervision” shall mean a working foreman or lead 
craft worker other than the PROJECT superintendent. 

6.2.2.3 Actual cost of the PROJECT superintendent associated with any period of 
compensable delay caused by issuance of the CHANGE ORDER.  In the absence of 
a compensable delay, all of the PROJECT superintendent’s time is considered to 
have been paid for as part of the overhead. 

6.2.2.4 Actual costs of MATERIALS, including sales tax and delivery. 

6.2.2.5 Rental costs of machinery and equipment, based on the latest “schedule of 
equipment rates” used by the Arizona Department of Transportation, exclusive of 
small tools, whether rented from CONTRACTOR or others. 

6.2.2.6 Overhead and profit as specified below.  “Overhead” shall include the following:  
Preparation of all paperwork related to changes in the WORK, including field 
review, estimating and cost breakdown; coordination and supervision, both office 
and field, including the PROJECT superintendent; vehicles, including gas and 
maintenance; small tools, incidentals and consumables; engineering, detailing, and 
revisions to shop drawings and record drawings; general office expense; extended 
and unabsorbed home office overhead; warranty; costs of bonds, liability insurance, 
and all taxes;  and all other expenses not specifically included in Section 6.2.2.1 

 
6.2.3 Upon receipt of a proposed CHANGE ORDER, CONTRACTOR shall promptly proceed with 

the change in the WORK and advise ENGINEER within five (5) working days of 
CONTRACTOR’S agreement or disagreement with the method, if any, provided in the 
proposed CHANGE ORDER for determining the proposed adjustment in the CONTRACT 
SUM or CONTRACT TIME.  Failure to return the CHANGE ORDER to ENGINEER within 
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five (5) working days indicates CONTRACTOR’S AGREEMENT therewith, including 
adjustment in CONTRACT SUM and CONTRACT TIME or the method for determining them. 
 Such agreement shall be effective immediately and shall be recorded as a CHANGE ORDER. 

 
6.2.4 If CONTRACTOR disagrees with the method for adjustment in the CONTRACT SUM, the 

adjustment shall be determined by ENGINEER on the basis of any of the methods described in 
Sections 6.2.1.1 through 6.2.1.4. 

 
6.2.5 Overhead and Profit for actual cost of work performed by the Contractor and/or his Sub-

Contractor, shall be determined in accordance with MAG Section 109.5.  Cumulative total 
markup for all tiers of CONTRACTORS and SUBCONTRACTORS shall not exceed thirty 
percent (30%). 

 
6.2.6 If the net value of a change results in a credit from CONTRACTOR or SUBCONTRACTOR, 

the credit shall be the actual net cost, plus five percent (5%) for overhead and profit.  When 
both additions and credits covering related work or substitutions are involved in any one 
change, the allowance for overhead and profit shall be figured on the basis of the net increase or 
decrease, if any, with respect to the change.  

 
6.3 COST PLUS ADJUSTMENT 
 
6.3.1 Record Keeping.  In the event that the pricing method selected is the “cost plus” method 

described in Sections 6.2.1.3 and 6.2.1.4, CONTRACTOR shall keep and present daily, in such 
form as ENGINEER may prescribe, an itemized accounting together with appropriate 
supporting data of the labor, materials, and equipment used during that DAY.  All labor shall be 
recorded on separate time sheets clearly identified with the CHANGE ORDER number and 
scope of extra work involved.  These time sheets shall be signed daily by ENGINEER.  No 
costs will be allowed for time not recorded and signed the same day the work takes place.  
CONTRACTOR and ENGINEER shall discuss and attempt to resolve any disputed concerning 
CONTRACTOR’S daily records at the time the report is submitted. 

 
6.3.2 Reconciliation.  CONTRACTOR shall on a monthly basis accompanying the progress payment 

request submit a reconciliation for all WORK performed under a cost plus CHANGE ORDER 
during the period of the progress payment.  A final reconciliation shall be submitted within 30 
days after the WORK of the CHANGE ORDER is completed.  The reconciliation shall recap 
all costs and appropriate markups for the period.  No costs will be allowed for work not 
included in a reconciliation within the time periods specified. 

 
6.4 EFFECT ON SURETIES 
 
6.4.1 All changes authorized by the CONTRACT DOCUMENTS may be made without notice to or 

consent of the sureties on the CONTRACT bonds, and shall not reduce the sureties’ liability on 
the bonds. 

 
6.4.2 GILBERT reserves the right to require additional payment or performance bonds to secure a 

CHANGE ORDER. 
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PART VII 
 

GENERAL CONDITIONS 
 

MATERIALS AND WORKMANSHIP 
 

7.1 GENERAL 
 
7.1.1 All equipment, MATERIALS, and articles incorporated in the WORK covered by this 

CONTRACT shall be new and subject to review and acceptance by ENGINEER unless 
otherwise specifically provided for in the CONTRACT DOCUMENTS. 

 
7.1.2 Where equipment, MATERIALS, or articles are referred to in the SPECIFICATIONS as "or 

equal to" any particular standard, ENGINEER shall decide the question of equality. 
 
7.1.3 Wherever any standard published specification is referred to, the latest edition or revision, 

including all amendments, shall be used unless otherwise specified.   MATERIALS of a general 
description shall be the best of their several kinds, free from defects, and adapted to the use for 
which provided.  The physical characteristics of all MATERIALS not particularly specified 
shall conform to the latest standards published by the American Society for Testing and 
Materials, where applicable.  All material shall be new and of the specified quality and equal to 
the accepted samples, if samples have been submitted. 

 
7.1.4 All WORK shall be done and completed in a thorough, workmanlike manner in conformance 

with the CONTRACT DOCUMENTS.  ENGINEER shall have the authority to reject WORK 
not in conformance with the CONTRACT DOCUMENTS. 

 
7.1.5 In the event CONTRACTOR discovers any omission from these SPECIFICATIONS or from 

the PLANS, it shall be the duty of CONTRACTOR to call ENGINEER'S attention to apparent 
errors or omissions and request instructions before proceeding with the WORK.  ENGINEER 
shall, by appropriate instructions, correct errors and/or omissions, which instructions shall be as 
binding upon CONTRACTOR as though contained in the original SPECIFICATIONS or 
PLANS. 

 
7.1.6 CONTRACTOR may appeal a decision of ENGINEER made pursuant to Section 7.1 to 

GILBERT’S REPRESENTATIVE.  Such appeal must be made in writing within forty-eight 
(48) hours of ENGINEER'S decision or the right to appeal is waived. 

 
7.2 SUBSTITUTION OF MATERIAL OR EQUIPMENT 
 
 Substitution of material or equipment shall only be made pursuant to Section 1.8. 
 
7.3 SHOP DRAWINGS, PRODUCT DATA AND SAMPLES 
 
7.3.1 Shop drawings are drawings, diagrams, schedules and other data specially prepared for the 

WORK by CONTRACTOR or any SUBCONTRACTOR, manufacturer, supplier or distributor 
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to illustrate some portion of the WORK. 
 
7.3.2 Product data are illustrations, standard schedules, performance charts, instructions, brochures, 

diagrams and other information furnished by CONTRACTOR to illustrate a material, product 
or system for some portion of the WORK. 

 
7.3.3 Samples are physical examples that illustrate MATERIALS, equipment or workmanship, and 

establish standards by which the WORK will be judged. 
 
7.3.4 All MATERIALS to be incorporated in the WORK shall be subject to sampling, testing and 

acceptance.  Samples furnished by CONTRACTOR shall be representative of the 
MATERIALS to be used.  ENGINEER may select samples or may require that samples be 
delivered to and tested at a laboratory designated by ENGINEER at no additional cost to 
GILBERT. 

 
7.3.5 CONTRACTOR shall prepare, review, approve and submit to ENGINEER, with reasonable 

promptness and in such sequence as to cause no delay in the WORK or in the WORK of 
GILBERT or any separate CONTRACTOR all shop drawings, product data and samples 
required by the CONTRACT DOCUMENTS.   CONTRACTOR shall cooperate with 
ENGINEER in the coordination of the shop drawings, product data and samples with those of 
other separate CONTRACTORS. 

 
7.3.6 By preparing, approving and submitting shop drawings, product data and samples, 

CONTRACTOR represents that CONTRACTOR has determined and verified all 
MATERIALS, field measurements and field construction criteria related thereto, or will do so 
with reasonable promptness, and has checked and coordinated the information contained within 
such submittals with the requirements of the WORK, the PROJECT and the CONTRACT 
DOCUMENTS. 

 
7.3.7 ENGINEER will review and approve or take other appropriate action upon CONTRACTOR'S 

submittals such as shop drawings, product data and samples for conformance with the 
SPECIFICATIONS.  ENGINEER'S approval of the specific item shall not indicate approval of 
an assembly of which the item is a component. 

 
7.3.8 All sampling and testing of MATERIALS shall be done in accordance with the latest 

designated standard methods AASHTO or ASTM, or in accordance with special methods 
designated in the SPECIFICATIONS.  CONTRACTOR shall pay for all material testing 
required.  

 
7.4 MATERIALS FURNISHED BY GILBERT 
 
 All MATERIALS and/or services to be furnished by GILBERT are indicated in the 

SUPPLEMENTAL CONDITIONS.  The cost of CONTRACTOR handling and placing 
GILBERT-furnished MATERIALS shall be included in the CONTRACT price. 
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7.5 STORAGE OF MATERIALS 
 
7.5.1 CONTRACTOR shall provide proper storage facilities and exercise such measures as will 

insure the preservation of the specified quality and fitness of all MATERIALS and equipment 
to be used in the WORK.  Stored MATERIALS shall be located so as to provide reasonable 
access for inspection.  That portion of the right-of-way not required for public travel may be 
used for storage purposes unless prohibited by the other provisions of the PROJECT 
SPECIFICATIONS.  Any additional space required shall be provided by CONTRACTOR at no 
cost to GILBERT.  Protection of MATERIALS and equipment stored on the site shall be the 
responsibility of CONTRACTOR.  GILBERT reserves the right to direct CONTRACTOR to 
provide proper means of protection for MATERIALS if such is deemed advisable by 
ENGINEER; however, the exercise of or failure to exercise this right shall not be deemed to 
relieve CONTRACTOR of his primary responsibility for protecting the material and equipment. 
 CONTRACTOR shall provide suitable warehouses or other adequate means of protection for 
such of the MATERIALS and equipment as require storage or protection.  CONTRACTOR 
shall store and care for the material and equipment in the most suitable manner to protect them 
from distortion, rain, dust, or other damage.  Contractor shall maintain all material and 
equipment in accordance with the manufacturer’s instructions.  The cost of replacing any 
material or equipment damaged in storage shall be borne by CONTRACTOR, and the fact that 
material or equipment has been damaged after partial payment has been made shall not relieve 
CONTRACTOR of his primary responsibility.  No motor shall be left uncovered or 
unprotected. 

 
7.5.2 Payments for MATERIALS or equipment stored off the site shall be conditioned upon 

submission by CONTRACTOR of bills of sale to establish GILBERT'S title to such 
MATERIALS or equipment and certificate of insurance for storage in a bonded warehouse. 

 
7.6 REJECTED MATERIALS AND WORK 
 
 ENGINEER shall have the authority to reject MATERIALS which do not conform to the 

CONTRACT DOCUMENTS.  Rejected MATERIALS shall be removed immediately from the 
site of the WORK unless otherwise permitted by ENGINEER.  No rejected MATERIALS, the 
defects of which have been subsequently corrected, shall be used unless accepted by 
ENGINEER.  If CONTRACTOR fails to remove and replace rejected material, GILBERT has 
authority to do so and to deduct the cost thereof from any monies due or to become due 
CONTRACTOR. 

 
7.7 GUARANTEE OF WORK - WARRANTY 
 
7.7.1 CONTRACTOR warrants to GILBERT that all MATERIALS and equipment furnished under 

this CONTRACT will be new unless otherwise specified and that all WORK will be of good 
quality, free from faults and defects and in conformance with the CONTRACT DOCUMENTS. 
 All WORK not conforming to these requirements, including substitutions not properly 
approved and authorized, may be considered defective.  If required by GILBERT or 
ENGINEER, CONTRACTOR shall furnish satisfactory evidence as to the kind and quality of 
MATERIALS and equipment.  This warranty is not limited by any other provisions of the 
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CONTRACT DOCUMENTS. 
 
7.7.2 CONTRACTOR shall promptly correct all WORK rejected as defective or as failing to 

conform to the CONTRACT DOCUMENTS whether observed before or after acceptance and 
whether or not fabricated, installed or completed.  CONTRACTOR shall bear all costs of 
correcting such rejected WORK, including compensation for the additional services of 
ENGINEER made necessary thereby. 

 
7.7.3 If, within one year after the date of final acceptance by GILBERT of all WORK required by the 

CONTRACT DOCUMENTS or within such longer period of time as may be prescribed by law 
or by the terms of any applicable special warranty required by the CONTRACT 
DOCUMENTS, any of the WORK is found to be defective or not in accordance with the 
CONTRACT DOCUMENTS, CONTRACTOR shall correct it promptly after receipt of written 
notice from GILBERT to do so unless GILBERT has previously given CONTRACTOR a  
written acceptance of such condition.  This obligation shall survive termination of the 
CONTRACT, but it shall in no way limit the warranty set forth in Section 7.7.1.  GILBERT 
shall give the notice required herein promptly after discovery of the condition. 

 
7.7.4 CONTRACTOR shall remove from the site all portions of the WORK which are defective or 

non-conforming and which have not been corrected unless removal is waived by GILBERT. 
 
7.7.5 If CONTRACTOR does not proceed with the correction of such defective or non-conforming 

WORK within a reasonable time fixed by written notice from ENGINEER, GILBERT may 
remove it and may store the MATERIALS or equipment at the expense of CONTRACTOR.  If 
CONTRACTOR does not pay the cost of such removal and storage within ten (10) working 
days thereafter, GILBERT may upon ten (10) additional working days written notice sell such 
MATERIALS and equipment at auction or at private sale and shall account for the net proceeds 
thereof, after deducting all the costs that should have been borne by CONTRACTOR including, 
but not limited to, compensation for ENGINEER'S additional services made necessary thereby. 
 If the proceeds of sale do not cover all such costs, the amount to be paid by GILBERT to 
CONTRACTOR under the CONTRACT shall be reduced by the deficiency.  If payments then 
due to CONTRACTOR are insufficient to cover deficiency, CONTRACTOR shall pay the 
difference to GILBERT. 

 
7.7.6 CONTRACTOR shall bear the costs of making good all WORK of GILBERT or separate 

CONTRACTORS destroyed or damaged by CONTRACTOR'S correction or removal of 
defective WORK. 

 
7.7.7 Nothing contained in this Section 7.7 shall be construed to establish a period of limitation with 

respect to any other obligation that CONTRACTOR might have under the CONTRACT 
DOCUMENTS.  The establishment of the time period of one year after final acceptance or such 
longer period of time as may be prescribed by law or by the terms of any warranty required by 
the CONTRACT DOCUMENTS relates only to the specific obligation of CONTRACTOR to 
correct the WORK and has no relationship to the time within which CONTRACTOR'S 
obligation to comply with the CONTRACT DOCUMENTS may be sought to be enforced.  Nor 
the time within which proceedings may be commenced to establish CONTRACTOR'S liability 
with respect to CONTRACTOR'S obligations other than specifically to correct the WORK. 
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7.7.8 In the event it is necessary for GILBERT to file suit to enforce any liability of CONTRACTOR, 

GILBERT shall be entitled to recover from CONTRACTOR, a reasonable sum as and for costs 
and attorneys fees, in addition to all other amounts found due and owing. 

 
7.8 NO EXERCISE OF AUTHORITY BY ENGINEER 
 
 Neither ENGINEER'S authority to act under this Part VII nor any decision made by him in 

good faith either to exercise or not to exercise such authority shall give rise to any duty or 
responsibility of ENGINEER to CONTRACTOR, any SUBCONTRACTOR, any of their 
agents or employees or any other person performing any of the WORK. 
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PART VIII 
 

GENERAL CONDITIONS 
 

LEGAL RELATIONS AND RESPONSIBILITY 
 
8.1 LAWS TO BE OBSERVED 
 
8.1.1 CONTRACTOR is presumed to know, and at all times shall observe and comply with, all 

federal and state laws and local ordinances, including but not limited to (1) Workers' 
Compensation, occupation diseases, and unemployment compensation laws together with the 
payment of all premiums and taxes therefore; (2) all laws, ordinances, and regulations in any 
manner affecting the conduct of the WORK; and (3) all environmental laws and regulations and 
shall indemnify and save harmless GILBERT and its representatives against any claim arising 
from the violation of such laws, bylaws, ordinances, or regulations by CONTRACTOR, 
SUBCONTRACTORS and their employees and agents.  CONTRACTOR'S particular attention 
is drawn, but not limited to, the laws in paragraphs 8.2, 8.3, 8.4, 8.5 and 8.15. 

 
8.1.2 If CONTRACTOR performs any WORK knowing it to be contrary to such laws, ordinances 

and regulations, CONTRACTOR shall assume full responsibility therefore and shall bear all 
costs attributable thereto. 

 
8.2 HOURS OF LABOR 
 
 All CONTRACTS made by or on behalf of the State of Arizona, or any of its political 

subdivisions, with any person for the performance of any WORK, or the furnishing of any 
material manufactured within the State, shall comply with the Fair Labor Standards Act and 
Section 23-391, Arizona Revised Statutes, as amended. 

 
8.3 ALIEN LABOR 
 
 A person not a legal alien, citizen or ward of the United States shall not be employed upon or in 

connection with any state, county or municipal works or employment; provided that nothing 
herein shall be construed to prevent the working of prisoners by the state or by any county or 
municipality thereof on street or road work or other public work. 

 
8.4 LABOR DISCRIMINATION 
 
8.4.1 Attention is directed to Arizona Revised Statutes, Title 41, Chapter 9, Article 4, as amended, 

entitled "Discrimination in Employment." 
 
8.4.2 When federal funds are to pay a portion of the cost of this PROJECT, then the BIDDER shall 

also comply with applicable paragraphs in the SUPPLEMENTAL CONDITIONS. 
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8.5 PERMITS AND LICENSES 
 
 Except as otherwise provided in the CONTRACT DOCUMENTS, it is the duty of 

CONTRACTOR to procure all permits and licenses.  There will be no charge to 
CONTRACTOR for any necessary GILBERT permits and inspections. 

 
8.6 PATENTED DEVICES, MATERIALS, AND PROCESSES 
 
 CONTRACTOR shall indemnify and save harmless GILBERT and its duly authorized 

representatives from all liabilities, judgments, costs, damages and expenses which may result 
from the infringement of any patents, trademarks or copyrights by reason of the use of any 
proprietary MATERIALS, devices, equipment or processes incorporated in or used in the 
performance of the WORK under this CONTRACT. 

 
8.7 SURVEY LAND MONUMENTS 
 
 Survey land monuments and property marks shall not be moved or otherwise disturbed by 

CONTRACTOR until an authorized agent, of the agency having jurisdiction over the land 
monuments or property marks setting, has witnessed or otherwise referenced their location, and 
only then in accordance with the requirements of the agency having jurisdiction. 

 
8.8 PROTECTION OF PERSON AND PROPERTY 
 
8.8.1 CONTRACTOR shall adopt every practical means and comply with all laws, ordinances and 

regulations in order to minimize interferences to traffic and inconveniences, discomfort and 
damage to the public, including the provision of adequate dust control measures.  All 
obstructions to traffic shall be guarded. 

 
8.8.2 If an unsafe condition arises or exists during the progress of the WORK, or if GILBERT has 

reason to believe that an unsafe condition exists, CONTRACTOR shall suspend the WORK 
wholly or in part for such period as may be necessary to correct the unsafe condition. 

 
8.8.3 Neither CONTRACTOR nor the SUBCONTRACTOR shall trespass upon private property.  

CONTRACTOR shall be responsible for all injury or damage to persons or property, directly or 
indirectly, resulting from operations of CONTRACTOR or SUBCONTRACTORS completing 
this WORK.CONTRACTOR shall ensure that both CONTRACTOR and SUBCONTRACTORS 
comply with the laws and regulations of GILBERT, county and state relating to the safety of 
persons and property.  CONTRACTOR will be held responsible and required to make good any 
injury or damage to persons or property caused by CONTRACTOR or SUBCONTRACTORS or 
any agent or employee of either during the progress of the WORK and until its final acceptance. 

 
8.8.4 CONTRACTOR shall protect against injury or damage to any pipes, sewer conduits, electrical 

conduits, lawns, gardens, shrubbery, trees, fences or other structures or property, public and/or 
private, encountered in this WORK except as stipulated elsewhere herein.  CONTRACTOR 
shall be responsible and liable for any injury or damage or repair to such pipe, structures and 
property. 
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8.9 CONSTRUCTION SAFETY PROGRAM AND REGULATIONS 
 
 The Arizona Occupational Safety and Health Act and the conditions set forth in the Occupation 

Safety and Health Standards (OSHA) shall constitute the outline for the safety program to be 
adhered to during the course of the PROJECT.  CONTRACTOR shall keep a copy of these 
publications available at the jobsite for reference, as well as a copy of CONTRACTOR’S safety 
program. 

 
8.10 PROTECTION OF ANTIQUITIES 
 
8.10.1 Attention is called to state and federal laws pertaining to the protection and preservation of sites 

or objects of archaeological, paleontological or historic interest and endangered species. 
 
8.10.2 It shall be a provision of every CONTRACT that when features of archaeological, 

paleontological or historic interest are encountered or unearthed in the excavation of material 
pits, the roadway prism, or other excavation, CONTRACTOR shall stop work in the immediate 
vicinity of such feature, protect it from damage or disturbance, and report promptly to the 
Director of the Arizona State Museum and ENGINEER.  When a possible endangered or 
threatened species is discovered, CONTRACTOR shall stop work and report promptly to 
ENGINEER. 

 
8.10.3 WORK shall not be resumed in the immediate area until CONTRACTOR is advised by the 

authorities having jurisdiction that study or removal of the feature or features has been 
completed.  CONTRACTOR will be allowed an appropriate CONTRACT time extension as 
provided in these General Conditions for construction time lost. 

 
8.11 CONTINGENCIES 
  
 All loss or damage arising from obstruction or difficulties which may be encountered in the 

prosecution of the WORK, from the action of the elements or from any act or omission on the 
part of CONTRACTOR, SUBCONTRACTOR or any person or agent employed by him shall 
be borne by CONTRACTOR. 

 
8.12 NON-RESPONSIBILITY OF GILBERT 
 
 Indebtedness incurred for any cause in connection with this WORK must be paid by 

CONTRACTOR, and GILBERT is hereby relieved at all times from any indebtedness or claim 
other than payments under terms of the CONTRACT. 

 
8.13 PROPERTY RIGHTS IN MATERIAL 
 
 Nothing in the CONTRACT shall be construed as vesting in CONTRACTOR any right of 

property in the MATERIAL used after they have been attached or affixed to the WORK or the 
soil and accepted.  All such MATERIALS shall become the property of GILBERT upon being 
so attached or affixed. 
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8.14 PROTECTION OF FINISHED OR PARTIALLY FINISHED WORK 
 
 CONTRACTOR shall properly guard and protect all finished or partially finished WORK, and 

shall be responsible for the same until that phase is completed and accepted by GILBERT.  
Estimate or partial payment of WORK so completed shall not release CONTRACTOR from 
such responsibility, but he shall turn over the entire WORK in full in accordance with the 
SPECIFICATIONS before final payment can be made. 

 
8.15 ADMINISTRATIVE CLAIMS 
 
 Prior to the commencement of litigation related to payment, the WORK or the CONTRACT 

DOCUMENTS, CONTRACTOR shall file an Administrative Claim with GILBERT.  Such 
Notice shall be filed within 180 DAYS of the accrual of the cause of action.  Otherwise any 
claim by CONTRACTOR against GILBERT, its officers or employees shall be barred. 
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PART IX 
 

GENERAL CONDITIONS 
 

COMPLETION OF WORK, LIQUIDATED DAMAGES 
AND FINAL ACCEPTANCE 

 
9.1 FAILURE TO COMPLETE WORK WITHIN TIME FOR COMPLETION AND 

LIQUIDATED DAMAGES 
 

9.1.1 It is hereby understood and mutually agreed by and between CONTRACTOR and GILBERT, 
that the date of beginning, rate of progress and the time for completion of the WORK to be 
done hereunder are essential conditions of this CONTRACT; and it is further mutually 
understood and agreed that the WORK embraced in this CONTRACT shall be complete on or 
before the dates set forth in Section 9.2 of this CONTRACT.  CONTRACTOR agrees that said 
WORK shall be prosecuted regularly, diligently and uninterruptedly at such rate of time he 
specified.  It is expressly understood and agreed, by and between CONTRACTOR and 
GILBERT that the time for completion of the WORK shall be in the time as identified in these 
CONTRACT DOCUMENTS. 

 
9.1.2 For each working day that any part of the WORK remains uncompleted after the expiration of 

the time specified and/or allowed for completion of the WORK stipulated in the CONTRACT 
or ordered after the CONTRACT is signed, the sum per day set forth in Section 9.2 shall be 
deducted from any monies due CONTRACTOR, or if no money is due CONTRACTOR, 
GILBERT shall have the right to recover said sum or sums from CONTRACTOR, from the 
Surety, or both. 

 
9.1.3 It shall be understood that the time to complete the PROJECT, beyond the contractual date of 

completion, is in itself prima facie evidence of actual damages incurred, and the amount of 
these deductions are to cover the liquidated damages caused by the loss of use, or limited use, 
of the facility and other additional GILBERT incurred losses, or expenses, due to the failure of 
CONTRACTOR to complete the WORK within the time specified. 

 
9.1.4 The liquidated damages amounts set within Section 9.2 are fixed and agreed upon by and 

between CONTRACTOR and GILBERT because of the impracticability and extreme difficulty 
of fixing and asserting the actual damages GILBERT would in such event sustain, and said 
amounts are agreed to be the amount of damages which GILBERT would sustain, and said 
amounts may be retained from time to time by GILBERT from current periodical estimates. 

 
9.1.5 It is further agreed that time is of the essence of each and every portion of this CONTRACT 

and of the SPECIFICATIONS where a definite and certain length of time is fixed for the 
performance of any act whatsoever; and where under the CONTRACT an additional time is 
allowed as set forth in Section 4.243 of these CONTRACT DOCUMENTS for the completion 
of any WORK, the new time limit fixed by such extension shall be of the essence of this 
CONTRACT. 
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9.1.6 CONTRACTOR shall not be assessed with liquidated damages during any delay in the 
completion of the WORK where an extension of time has been granted by GILBERT pursuant 
to Section 4.243. 

 
9.2 COMPLETION/LIQUIDATED DAMAGES 
 
9.2.1 Substantial Completion:  The date of SUBSTANTIAL COMPLETION of the WORK, or 

designated portion thereof, is the date certified in writing by ENGINEER when construction is 
sufficiently complete, in accordance with the CONTRACT DOCUMENTS as they may have 
been modified by any CHANGE ORDERS agreed to by the parties, so that GILBERT may use 
or occupy the PROJECT, or a designated portion thereof, for the purpose for which it was 
intended.  Certification of a designated portion of the WORK by ENGINEER as being 
Substantially Complete and occupancy of that portion thereafter by GILBERT shall neither 
release or otherwise operate to excuse CONTRACTOR from his duty to complete the 
remainder of the WORK within the CONTRACT TIME including liability for liquidated 
damages. 

 
 Time is of the essence and GILBERT will suffer financial damages due to CONTRACTOR'S 

failure to substantially complete the WORK within thirty (30) DAYS following receipt of the 
NOTICE TO PROCEED.  Liquidated damages of $280 per day will be assessed 
CONTRACTOR for working each day beyond that time that CONTRACTOR fails to achieve 
SUBSTANTIAL COMPLETION. 

 
9.2.2 Final Completion:  The FINAL COMPLETION Date is the date when all items of the WORK 

are completely finished with no items of any scope outstanding or remaining to be completed, 
and all known defective work has been corrected.  This is the date upon which the warranty 
period commences. 

 
 Time is of the essence and GILBERT will suffer financial damages due to CONTRACTOR'S 

failure to reach FINAL COMPLETION of the WORK within ten (10) DAYS after the date of 
SUBSTANTIAL COMPLETION.  Liquidated damages of $280 per day will be assessed 
CONTRACTOR for each working day beyond that time that CONTRACTOR fails to achieve 
FINAL COMPLETION. 

 
9.3 FINAL CLEANING UP 
 
 At completion of the WORK and prior to final acceptance by GILBERT, a thorough cleaning of 

the areas affected shall be carried out by CONTRACTOR.  The following list is not inclusive, 
but to act as a guideline: 

 
9.3.1 VERTICAL PROJECTS 
 

9.3.1.1 Removal of all paint spots, stains, rubbish, debris, tools and equipment from all 
areas and broom clean.  Steam clean all carpets and mop floors. 

9.3.1.2 Cleaning interior and exterior of the buildings, including all windows in any area 
affected by the WORK. 
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9.3.1.3 Brush off, broom sweep, dust and clean ledges, stairs, doors, hardware, and any 
adjoining rooms or areas that were affected by the WORK. 

9.3.1.4 Clear grounds and exterior paved areas and walks of all construction debris, dirt 
and dust and repair any SITE areas damaged during the course of construction. 

 
 Prior to final acceptance, CONTRACTOR shall conduct an inspection of sight-exposed 

surfaces, and all WORK areas, to verify that the entire WORK is clean.  In the event 
CONTRACTOR fails to do so, GILBERT, may cause this WORK to be done at 
CONTRACTOR’S expense. 

 

9.3.2 HORIZONTAL PROJECTS 
 

9.3.2.1 Wash down, brush off, broom sweep, and clean all areas that were affected by the 
WORK.   

9.3.2.2 Clear landscaped areas, paved areas, and walks of all construction debris, dirt and 
dust and repair any and all damaged which occurred during the course of 
construction, and post construction activities. 

 
9.4 RECORD DRAWINGS 
 
 CONTRACTOR shall provide accurate data and field notes on red-line construction record 

drawings as construction progresses, for preparation of the “As-Built” drawings by 
ENGINEER.  

 
9.5 COMPLETION AND INSPECTION 
 
9.5.1 Notice of punch list inspection:  When CONTRACTOR believes that the WORK is complete, 

it shall request in writing a punch list inspection.  Within five (5) working days of the receipt of 
such request, ENGINEER shall make a punch list inspection or inform CONTRACTOR that 
the WORK is not ready for punch list inspection.  Upon completion of the deficient WORK, 
CONTRACTOR shall again request a punch list inspection.  CONTRACTOR shall be present 
at the punch list inspection.  The purpose of the punch list inspection is to determine whether 
the WORK has been completed in accordance with the CONTRACT DOCUMENTS, including 
all CHANGE ORDERS and all interpretations and instructions previously issued.  If 
CONTRACTOR fails to attend any punch list inspection, CONTRACTOR shall be charged for 
the cost of ENGINEER and other design professionals who attended the punch list inspection. 

 
9.5.2 Punch list.  ENGINEER shall notify CONTRACTOR in writing of any deficiencies to be 

remedied prior to final acceptance, by preparing a written list, known in the industry as a punch 
list.  CONTRACTOR shall remedy all items shown on the punch list prior to final acceptance.  
No one is authorized to amend the CONTRACT DOCUMENTS by use of the punch list, which 
is solely for the benefit of CONTRACTOR to enable him to determine what items must be 
corrected before final acceptance will be recommended by the ENGINEER.   GILBERT 
reserves the right to require compliance with the CONTRACT DOCUMENTS, notwithstanding 
the issuance of a punch list or the completion by CONTRACTOR of all items on the punch list. 
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9.6 FINAL ACCEPTANCE 
 
9.6.1 After all WORK under the CONTRACT DOCUMENTS has been completed, as determined by 

ENGINEER, including WORK found to be incomplete pursuant to Section 9.5, ENGINEER 
will recommend in writing to GILBERT that final acceptance of the entire WORK under this 
CONTRACT be made as of the date of ENGINEER'S final inspection.  GILBERT will make 
final acceptance in writing promptly after receiving ENGINEER'S recommendation unless 
GILBERT has reason to believe the WORK in not ready for final acceptance. 

 
9.6.2 Unless otherwise specified in either Section 9.2 or under SUPPLEMENTAL CONDITIONS, no 

partial acceptance of any portion of the WORK will be made and no acceptance other than the 
final acceptance to the overall completed PROJECT will be made.  No inspection or acceptance 
pertaining to specific parts of the WORK shall be construed as final acceptance of any part until 
the overall final acceptance is made by GILBERT.   
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PART X 
 

GENERAL CONDITIONS 
 

PAYMENTS TO CONTRACTORS 
 
10.1 GENERAL 
 
10.1.1 The basis of payment for construction of a PROJECT shall be in full for all WORK actually 

performed in accordance with the PLANS and SPECIFICATIONS, and shall include all labor 
and MATERIALS incorporated in the completed WORK. 

 
10.1.2 Application for payment shall be made on GILBERT approved payment application form and 

accompanied by a cover letter in a format approved by GILBERT. 
 
10.1.3 In the event of a dispute over any amounts owed, GILBERT shall pay the undisputed amount 

and proceed in good faith to resolve the dispute.  Pending final resolution of the dispute, 
CONTRACTOR shall proceed diligently with performance of the CONTRACT and GILBERT 
shall continue to make payments in accordance with the CONTRACT DOCUMENTS to the 
extent such payments are undisputed by GILBERT. 

 
10.2 PARTIAL PAYMENT 
 
10.2.1 Once each month GILBERT will make a partial payment to CONTRACTOR on the basis of a 

duly certified and approved estimate prepared by CONTRACTOR and accepted by ENGINEER 
for WORK completed through the last day of the preceding calendar month.  If requested by the 
ENGINEER, CONTRACTOR shall provide supporting data substantiating its corrections.  The 
estimate will cover the WORK performed by CONTRACTOR during the preceding calendar 
month plus the invoice cost of MATERIAL suitably stored at the site of the PROJECT if 
CONTRACTOR desires payment for MATERIAL stored.  Until final completion and final 
acceptance, retainage from progress payments to CONTRACTOR shall be ten percent (10%) of 
each payment.  After the CONTRACT is fifty percent (50%) complete, however, one-half of 
the amount retained shall be paid to CONTRACTOR and the remaining retention shall be five 
percent (5%) of each payment provided CONTRACTOR is making satisfactory progress on the 
PROJECT as determined by GILBERT; otherwise, retention shall remain at ten percent (10%). 
 The partial payment shall be paid on or before ten (10) working days after the certified and 
approved estimate of the WORK is received by GILBERT. 

 
10.2.2 Cost of MATERIAL properly stored will be based on vendors' invoices that shall be listed by 

CONTRACTOR.  A copy of each such invoice shall accompany the first estimate in which 
payment is requested for MATERIAL covered by the invoice.  This list shall be revised and 
brought up-to-date by CONTRACTOR for each estimate.  The revised list shall show the total 
amount of each invoice, the invoice amount that has been incorporated in the WORK, and the 
remaining invoice amount that is stored for which payment is required that month.  Only those 
MATERIALS that will become an integral part of the final completed PROJECT may be 
included for partial payment as MATERIAL stored.  Partial payments for jobsite delivered 
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material or equipment will in no way reduce CONTRACTOR'S responsibility for such 
MATERIAL or equipment until it has been installed. 

 
10.2.3 VERTICAL PROJECTS Schedule of Values:  Not later than five (5) working days before the 

first Application for Payment, CONTRACTOR shall submit to ENGINEER a schedule of 

values reflecting, as nearly as reasonably possible, the actual values of the various components 

of the WORK.  CONTRACTOR shall provide separate line items for CONTRACTOR’S 

overhead and profit, supervision, insurance, bonds, allowances, and taxes.  CONTRACTOR 

shall prepare the Schedule of Values on a form essentially equal to AIA Document G702/G703, 

or other as approved by the PM/CM.  If requested by ENGINEER, CONTRACTOR shall 

provide supporting data substantiating its correctness.   
 
10.2.4  No partial payment shall be made until updated red-line construction record drawings are 

reviewed and approved by the ENGINEER, through the date for which partial payment is 
requested, reviewed, and determined to reflect actual WORK in place. 

 
10.3 PAYMENT OF ITEMS IN BID 
 
10.3.1 Only those items listed in the Bid are pay items. 
 
10.3.2 Compensation for all WORK necessary for the completion of the PROJECT shall be included 

by the BIDDER in the price bid for the items shown in the Bid. 
 
10.4 PAYMENT FOR "EXTRA WORK" AND FOR "CHANGES IN THE WORK" 
 
 Payment for changes in the WORK and for claims for extra WORK will be made as stated in 

Part VI of these GENERAL CONDITIONS. 
 
10.5 ASSIGNMENT OF PAYMENTS 
 
10.5.1 Claims for monies due or to become due CONTRACTOR may be assigned to a bank, trust 

company, or other financial institution, and may thereafter be further assigned and reassigned to 
any such institution.  Any such assignment or reassignment may be made to one (1) party as 
agent or trustee for two (2) or more parties participating in such financing. 

 
10.5.2 No assignment by CONTRACTOR of any CONTRACT to be entered into hereunder, or of any 

part thereof, or of funds to be received thereunder by CONTRACTOR will be recognized by 
GILBERT unless such assignment has had prior consent of GILBERT and the surety has been 
given notice of such assignment in writing and has consented thereto in writing. 

 
10.6 FINAL PAYMENT AND CONTRACT CLOSEOUT 
 
10.6.1 When CONTRACTOR determines that the CONTRACT is complete and all items on the 

punch list have been satisfied, or contends that such items are not required by the CONTRACT 
DOCUMENTS, CONTRACTOR shall submit a request for final payment.  No final payment 
shall be made until all WORK has been finally accepted. 
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10.6.2 Simultaneously with CONTRACTOR’S request for final payment, CONTRACTOR shall 
submit the following items to ENGINEER: 

 
10.6.2.1 Red-line construction record drawings 

 10.6.2.2  Warranties 

 10.6.2.3 Three sets of documentation completely covering the operation and maintenance 
of the mechanical and electrical installation and all other equipment required by 
the SUPPLEMENTAL CONDITIONS to be furnished with such manuals.  The 
documentation shall include charts, diagrams, performance curves, catalog 
information, lubrication manuals, and details pertaining to the functioning of 
various items of equipment.  The documentation shall be divided logically into 
“systems” on the basis of operation, without respect to trades, subcontractors or 
arbitrary specifications sections.  The relationship of the “systems” shall be 
clearly a concisely detailed. 

 
10.6.3 Other items required by the SUPPLEMENTAL CONDITIONS. 
 
10.6.4 Upon receipt of the submittals required in Section 10.6.2, ENGINEER shall prepare a written 

estimate of the sum due to CONTRACTOR.  This estimate shall take into account the 
CONTRACT SUM, as adjusted by any CHANGE ORDERS, amounts already paid, and sums 
to be retained for incomplete WORK, liquidated damages, and for any other cause under the 
CONTRACT DOCUMENTS.  ENGINEER shall prepare a statement of final inspection, stating 
that the work has been given a final inspection, that CONTRACTOR has submitted the 
required documents, setting forth with detail any deviations in the WORK as completed from 
the CONTRACT DOCUMENTS, and estimating the cost of correction of such deviations.  
ENGINEER’S statement shall be transmitted to GILBERT along with CONTRACTOR’S 
request for final payment.  ENGINEER shall provide a copy of the statement of final inspection 
and ENGINEER’S estimate of the sum due to CONTRACTOR. 

 
10.6.5 If CONTRACTOR contests the estimate of sums due prepared by ENGINEER, within five (5) 

working days following delivery to CONTRACTOR of ENGINEER’S estimate of the sum due, 
CONTRACTOR shall file its protest in writing with the GILBERT Town Clerk, setting forth in 
detail all grounds alleged by him to justify an adjustment to ENGINEER’S final estimate.  
Failure to file a protest within the five (5) working days specified above shall constitute a 
waiver and acceptance by CONTRACTOR of ENGINEER’S estimate.  

 
10.6.6 Neither acceptance of, nor payment for, the WORK or any part thereof, nor any extension of 

time, nor any possession taken by GILBERT shall operate as a waiver of any of the provisions 
of the CONTRACT DOCUMENTS, nor shall a waiver of any breach of the contract be held to 
be a waiver of any other or subsequent breach.  Acceptance by GILBERT shall not be deemed 
an acceptance of latent defects, nor shall it constitute a waiver of any of the provisions of the 
CONTRACT DOCUMENTS. 

 
10.7 USE OF GILBERT’S ALLOWANCE  
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10.7.1 The CONTRACT SUM includes a GILBERT allowance which is not a part of the total bid 
price. This allowance is to be used at the sole discretion of GILBERT for the completion of 
unspecified work not covered by other bid items.  Authorization for work under this bid item 
shall be made by the CONSTRUCTION MANAGER and GILBERT prior to the start of such 
work. The Allowance Authorization Form attached to these General Conditions shall be 
executed by the CONTRACTOR, PM/CM and GILBERT prior to start of such work. 

 
10.7.2 When applicable unit costs from the bid schedule can be used, the CONTRACTOR shall be 

bound by these costs for the additional work compensated through the allowance; otherwise the 
cost of allowance work shall be estimated in the same manner as a change order in accordance 
with Section 6.2 of the General Conditions. 

 
10.7.3 After the additional work is approved, the CONTRACTOR may invoice the cost of such work 

in accordance with the payment process in the General Conditions.   
 

10.7.4 Any unused part of the GILBERT allowance shall be retained by GILBERT at the end of the 
project via a deductive change order. 
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PERFORMANCE BOND 
 

 STATUTORY PERFORMANCE BOND PURSUANT TO 
 TITLE 34, CHAPTER 2, ARTICLE 2, 
 OF THE ARIZONA REVISED STATUTES 
 (Penalty of this bond must be 100% of the CONTRACT amount) 
 
 
  KNOW ALL MEN BY THESE PRESENTS: 
 
  That, ________________________________________________ (hereinafter 
"Principal"), and ___________________________________________, a corporation organized 
and existing under the laws of the State of ________________, duly licensed in and holding a 
certificate of authority to transact surety business in the State of Arizona issued by the Director of 
the department of Insurance pursuant to Title 20, Chapter 2, Article 1, (hereinafter "Surety"), as 
Surety are held and firmly bound unto Town of Gilbert, County of Maricopa, State of Arizona in 
the amount of _____________________________________ Dollars ($______________), for 
the payment of which, the Principal and Surety bind themselves, and their heirs, administrators, 
executors, successors and assigns, jointly and severally, firmly by these presents. 
 
  WHEREAS, the Principal has entered into a certain written CONTRACT with 
Town of Gilbert, entitled __________________________________________.  
 
  NOW THEREFORE, THE CONDITION OF THIS OBLIGATION IS SUCH, that 
if the Principal faithfully performs and fulfills all of the undertakings, covenants, terms, 
conditions and agreements of the CONTRACT during the original term of the CONTRACT and 
any extension of the CONTRACT with or without notice to the Surety, and during the life of the 
guaranty required under the CONTRACT, and also performs and fulfills all of the undertakings, 
covenants, terms, conditions and agreements of all duly authorized modifications of the 
CONTRACT that may hereinafter be made, notice of which modifications to the Surety being 
hereby waived, the above obligation is void.  Otherwise it remains in full force and effect. 
 
  PROVIDED, HOWEVER, that this Bond is executed pursuant to the provisions 
of Title 34, Chapter 2, Article 2, Arizona Revised Statutes, and all liabilities on this Bond shall 
be determined in accordance with the provisions of Title 34, Chapter 2, Article 2, Arizona 
Revised Statutes, to the extent as if it were copied at length in this Agreement. 
 
  The prevailing party in a suit on this Bond shall recover as part of the judgment 
reasonable attorney fees that may be fixed by a judge of the court. 
 
  This Bond shall not be executed by an individual surety or sureties, even if the 
requirements of A.R.S. Section 7-101 are satisfied. 
 
 
 
 

325 of 444



Project Name: Morning Ridge FY16 Landscape Improvements 
Contract No.: 2015-8003-0675 

 
 

 
Form No. CIP2.4.1 F-2  
Construction General Conditions without CM for DBB Projects 
Revised March 27, 2015 

 

  Witness our hands this _____ day of _________________, 20___. 
 
 
             
      __________________________________  
      PRINCIPAL    SEAL 
 
 
      By_________________________________ 
 
 
 
      ____________________________________ 
      SURETY      SEAL  
 
 
      By _________________________________ 
 
 
      Address of Surety: 
 
      ____________________________________ 
 
      ____________________________________ 
 
 
      ____________________________________ 
      AGENT OF RECORD 
 
 
 
      ____________________________________ 
      AGENT ADDRESS 
 
      * attach Power of Attorney
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LABOR AND MATERIALS BOND 

 
 STATUTORY PAYMENT BOND PURSUANT TO 
 TITLE 34, CHAPTER 2, ARTICLE 2, 
 OF THE ARIZONA REVISED STATUTES 
 (Penalty of this bond must be 100% of the CONTRACT amount) 
 
  KNOW ALL MEN BY THESE PRESENTS: 
 
  That, ________________________________________________ (hereinafter 
"Principal"), as Principal and ________________________________________, a corporation 
organized and existing under the laws of the State of ________________, duly licensed in and 
holding a certificate of authority to transact surety business in the State of Arizona issued by the 
Director of the Department of Insurance pursuant to Title 20, Chapter 2, Article 1, (hereinafter 
"Surety"), as Surety are held and firmly bound unto Town of Gilbert, County of Maricopa, State 
of Arizona in the amount of ____________________________________ Dollars 
($______________), for the payment of which the Principal and Surety bind themselves, and 
their heirs, administrators, executors, successors and assigns, jointly and severally, firmly by 
these presents. 
 
  WHEREAS, the Principal has entered into a certain written CONTRACT with 
Town of Gilbert, entitled _____________________________________________________.  
 
  NOW THEREFORE, THE CONDITION OF THIS OBLIGATION IS SUCH, that 
if the Principal promptly pays all monies due to all persons supplying labor or MATERIALS to 
the Principal or the Principal's SUBCONTRACTORS in the prosecution of the WORK provided 
for in the CONTRACT, this obligation is void. Otherwise it remains in full force and effect. 
 
  PROVIDED, HOWEVER, that this Bond is executed pursuant to the provisions 
of Title 34, Chapter 2, Article 2, Arizona Revised Statutes, and all liabilities on this Bond shall 
be determined in accordance with the provisions, conditions and limitations of Title 34, Chapter 
2, Article 2, Arizona Revised Statutes, to the extent as if it were copied at length in this 
Agreement. 
 
  The prevailing party in a suit on this Bond shall recover as part of the judgment 
reasonable attorney fees that may be fixed by a judge of the court. 
 
  This Bond shall not be executed by an individual surety or sureties, even if the 
requirements of A.R.S. Section 7-101 are satisfied. 
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  Witness our hands this _____ day of _________________, 20___. 
 
 
      __________________________________ 
      PRINCIPAL    SEAL 
 
 
      By _______________________________ 
 
 
 
      __________________________________ 
      SURETY    SEAL 
 
      By _______________________________ 
 
      Address of Surety: 
 
      ___________________________________ 
  
      ___________________________________ 
 
 
      __________________________________ 
      AGENT OF RECORD 
 
 
 
      __________________________________ 
      AGENT ADDRESS 
 

* Attach Power of Attorney 
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NOTICE TO PROCEED 
 

DATE: 
 
TO: 
 
Subject:  NOTICE TO PROCEED AND RETURN OF EXECUTED CONTRACT 
Project Name:       
Contract No.:       Project Number: 
Contract Amount:  $     Liquidated Damages: $ __/day 
Effective Date:     Substantial Completion Date: 
P.O. Number:      Final Completion Date: 
Council Approval:     Item Number:  
 
This letter serves as ___________, NOTICE TO PROCEED with performance of the above-
referenced project contract. 
 
A fully executed and approved copy of the contract and the project’s purchase order are enclosed 
for your files.  Also attached is a Notice-to-Proceed CD containing forms required for project 
completion and a Purchase order.  Please indicate the above-referenced contract number and 
project number on all correspondence.  Failure to do so may cause unnecessary delays. 
 
When submitting payment requests, the following information is needed: 

1. Cover Letter transmitting the Pay Application, an updated cash flow, updated schedule 
and a summary of the project status. 

2. A completed “Application and Certification for Payment”, on approved GILBERT 
format. 

3. A clear, detailed billing invoice, indicating the Contract Number, Project Number and 
Purchase Order Number referenced above. 

 
If you have any questions please contact Capital Projects at (480) 503-____. 
 
Sincerely, 
 
Capital Projects Program Manager 
 
 

ACCEPTANCE OF NOTICE 
 
Receipt of the foregoing NOTICE TO PROCEED is hereby acknowledged by _______,  
this ____ day of ___________, 20__. 
 
       By       

       Title       
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CHANGE ORDER NO. __________ 
(Contractor) 

 
PROJECT:    
DATE:     
OWNER:   Town of Gilbert      
PROJECT NO:    
CONTRACT NO:   
CONTRACTOR:   
CONTRACT DATED:   
PM/CM   (Name)  
  
CHANGES:  The CONTRACT is changed as follows:  (Insert brief description) 
______________________________________________________________________________ 
______________________________________________________________________________ 
______________________________________________________________________________ 

 
COST/TIME: Original CONTRACT SUM:    $__________________ 

Previously Authorized CHANGE ORDERS:    $__________________ 

CONTRACT sum prior to this CHANGE ORDER:   $__________________ 

CHANGE ORDER #    Amount:     $__________________ 

New CONTRACT SUM:      $__________________ 

CONTRACT TIME will be increased by: 

SUBSTANTIAL COMPLETION as of this Change Order: 
 
Approved/Accepted by: 

  
PM/CM                  
    (Name)        (Date) 
CONTRACTOR:                 
     (Name)                    (Date) 
GILBERT:                         
    (Name)       (Date) 

 
Not valid until signed by both GILBERT and/or PM/CM.  Signature of CONTRACTOR 
indicates acceptance, including CONTRACT SUM and CONTRACT TIME. 
 
Contractor agrees that the adjustment of the Contract Price and Contract Time reflected in 
this Change Order represents the entire and complete adjustment of the Contract Price and 
Contract Time for the changes set forth in this Change Order.  The adjustment of the Contract 
Price includes all direct costs of labor materials, services and equipment to complete such 
changes as well as any and all indirect costs of impacts, delays, interference or hindrances in 
performing, providing and completing the changes set forth in this Change Order.  The 
adjustment of the Contract Time includes all adjustments of time necessary to perform, 
provide and complete the changes set forth in this Change Order and any and all impacts, 
delays, interference or hindrances in performing, providing and completing the changes. 
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TOWN OF GILBERT, ARIZONA 
CONTRACTOR'S AFFIDAVIT 

REGARDING SETTLEMENT OF CLAIMS 
 

PROJECT  _________________________________________________________ 
     _________________________________________________________ 
 
To Town of Gilbert, Arizona 
Building Department: 
 
  The undersigned hereby certifies that (1) all lawful claims for MATERIALS, 
rental of equipment and labor used in connection with the construction of the above PROJECT, 
whether by SUBCONTRACTOR or claimant in person, have been duly discharged; and (2) to 
the best of undersigned's knowledge, there are not any disputed or unresolved claims of any type 
for MATERIALS, equipment or labor in connection with this PROJECT. 
 
  The undersigned, for the consideration of $___________, as set out in the final 
pay estimate, as full and complete payment under the terms of the CONTRACT, hereby waives 
and relinquishes any and all further claims or right of lien under, in connection with, or as a 
result of the above-described PROJECT.  The undersigned further agrees to indemnify and save 
harmless Town of Gilbert against any and all liens, claims of liens, suits, actions, damages, 
charges and expenses whatsoever, which said GILBERT may suffer arising out of the failure of 
the undersigned to pay for all labor performance and MATERIALS furnished for the 
performance of said installation. 
 
  Signed and dated at _____________________, this _____ day of 
_________________________, 20____. 
 
      ___________________________________ 
      CONTRACTOR 
      By ________________________________ 
STATE OF ARIZONA  ) 
    )  ss. 
County of Maricopa  ) 
 
  The foregoing instrument was subscribed and sworn to before me this ____ day of 
____________________, 20____. 
      __________________________________ 
      Notary Public 
My Commission Expires: 
 
_______________________
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SUPPLEMENTAL CONDITIONS 
 

1. A CONTRACT shall be awarded to the lowest responsible, responsive bidder. 
Contract award is currently scheduled for June 2015. In no case shall a NOTICE 
TO PROCEED be issued before July 1, 2015. Additionally, GILBERT reserves 
the right to issue a NOTICE TO PROCEED such that the PROJECT will begin in 
the fall or spring seasons which are optimal for landscape planting.
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Morning Ridge FY15-16 Improvements                 March 2015 
Improvements are being installed in phases. Only FY15-16 improvements are included in 
this bid package. Phasing limits in large part are determined by irrigation system layout. 
There may be some overlap in phasing areas depending on locations of water meters and 
controllers, in order to provide irrigation to new improvements while maintaining irrigation 
service to existing areas designated for improvements under future phases. Locations, 
layouts, and condition of existing irrigation systems as it interfaces with FY15-16 work will 
need to be field verified.  
 
Description of FY15-16 work for Morning Ridge (PKID #07-9) follows. 
 
Morning Ridge FY15-16 Landscape and Irrigation Improvements 
General description: Landscape planting, turf and irrigation for the Park/ Basin area on E. 
Silver Creek Road as shown on the plans. The Town reserves the right to reduce the scope 
of work or eliminate some items in this contract.  
 
Work includes: 

 Preservation and protection of existing plantings, irrigation system, pavements, 
walls, or other structures to remain. 

 Restoration of all pavements, curbs, walls, structures, landscaping, irrigation, rock 
ground cover and other surfaces or features to remain which are disturbed as a 
result of work under this project phase. 

 Maintaining existing irrigation service to areas improved under other phases and 
existing areas to remain. 

 Removal of existing turf as shown and noted on plans not indicated to remain. 
 Fine grading /excavation along the edge of the walk and curb to allow for granite 

installation.  Any excavated material shall be uniformly spread to blend in adjacent 
landscape areas or used for repair of erosion damage as applicable. No import soil 
is required. 

 Remove existing concrete header as noted on plans. 
 Protect in place existing concrete header, drip irrigation and shrubs to remain. 
 Install new concrete header per details and as shown on plans. Layout to be 

approved by Town of Gilbert representative before installation. 
 Relocate and install decomposed granite in landscape area as noted to provide a 2” 

minimum depth in landscape planting areas and 1” below curbs or adjacent 
pavement.   

 Abandonment of the portions of the existing irrigation system no longer in use in this 
phase of improvements. At grade or above grade components to be removed/ 
salvaged as noted on plans. Below grade components can be abandoned in place 
providing there is no conflict with new improvements. 

 Maintain/restore connections to portions of the existing irrigation system to remain or 
improved under other phases.  

 Unless otherwise noted or approved, all extra materials, debris, or materials     
removed as part of work under this project and not intended for reuse shall be 
disposed legally offsite.  
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 Using the existing water meter and backflow preventer, install new irrigation for the 
landscaping in this FY15-16 phase of work including but not limited to a new 
controller, mainline,  valve assemblies, wiring, lateral piping, drip irrigation emitters 
and turf spray heads as indicated on plans.  
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CONSTRUCTION SERVICES CONTRACT 
FOR DESIGN-BID-BUILD (DBB) PROJECT 

 
THIS CONTRACT, made and entered into this _____ day of ______________, 20_____, by and 
between the Town of Gilbert, Arizona, a municipal corporation organized and existing under and by 
virtue of the laws of the State of Arizona, hereinafter designated "GILBERT" and Somerset 
Contracting, a limited liability corporation, hereinafter designated the "CONTRACTOR." 
 
GILBERT and CONTRACTOR, in consideration of the mutual covenants hereinafter set forth, agree 
as follows: 
 
1.0 CONSTRUCTION SERVICES 
 
1.1 CONTRACTOR shall complete all work as specified or indicated in the Contract Documents.  

The work is known as and is hereinafter referred to as the Cassia Place FY 16 Landscape 
Improvements Project and is generally described as follows:  Landscape and irrigation 
improvements in the Red Rock Street basin in accordance with the Contract Documents.  The 
full scope of work is described in detail in the Contract Documents. 

 
1.2 CONTRACTOR shall complete, provide and perform, or cause to be performed, all work in a 

proper and workmanlike manner, with appropriate consideration for public safety and 
convenience, consistent with the highest standards of professional and construction practices 
and in full compliance with, and as required by or pursuant to, this Contract, and with the 
greatest economy, efficiency, and expediency consistent therewith all as more particularly 
described in the Contract Documents. 

 
2.0 CONTRACT TIME 
 
2.1 CONTRACTOR shall submit to GILBERT, on or before the effective date of this Contract, a 

Critical Path Method (CPM) Construction Progress Schedule in Primavera compatible format, 
resource and cost loaded, indicating the times for starting and completing the various stages of 
the Work, including any Milestones specified in this Contract and as more fully described in the 
General Conditions and other Contract Documents.  Revisions/updates to the CPM schedule 
shall be submitted to accurately reflect plans for completion of the work, but no less frequently 
than monthly. 

 
2.2 Time is of the Essence.  All of the time limits for Milestones, if any, for Substantial Completion 

and for Final Completion and readiness for final payments as stated in the Contract Documents, 
are of the essence for the Contract. 

 
2.3 The Work shall be substantially complete within 30 working days after the date when the 

Contract Times commence to run as provided in the Notice to Proceed, and all Work shall be 
finally completed and ready for final payment in accordance with the Notice to Proceed within 
40 working days after the date when the Contract Times commences to run. 
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2.4 Failure of CONTRACTOR to perform any covenant or condition contained in the Contract 

Documents within the time periods specified herein, shall constitute a material breach of this 
Contract entitling GILBERT to terminate the Contract unless CONTRACTOR applies for and 
receives an extension of time, in accordance with the procedures set forth in the Contract 
Documents. 

 
2.5 Failure of GILBERT to insist upon the performance of any covenant or condition within the 

time periods specified herein, shall not constitute a waiver of CONTRACTOR’S duty to 
perform every other covenant or condition within the designated periods, unless a specific 
waiver is granted in writing for each such covenant or condition. 

 
2.6 GILBERT’s agreement to waive a specific time provision or to extend the time for performance 

shall not constitute a waiver of any other time provisions contained in the Contract Documents. 
 Failure of CONTRACTOR to complete performance promptly within the additional time 
authorized in the waiver or extension of time agreement shall constitute a material breach of 
this Contract entitling GILBERT to all the remedies set forth herein or provided by law. 

 
3.0 LIQUIDATED AND SPECIAL DAMAGES 
 
3.1 It is hereby agreed that the amounts per day set forth herein in paragraph 3.1.1 are reasonable 

estimates of such liquidated damages and that said amounts do in fact bear a reasonable 
relationship to the damage that would be sustained by GILBERT, and CONTRACTOR agrees 
to pay such liquidated damages as herein provided. 

 
3.1.1 GILBERT and CONTRACTOR recognize that time is of the essence for this Contract 

and that GILBERT will suffer financial loss, in addition to and apart from the costs 
described in Paragraph 3.2, if the Work and/or portions of the Work are not performed 
and completed within the times specified, plus any extensions thereof allowed in 
accordance within the Contract Documents.  GILBERT and CONTRACTOR also 
recognize the delays, expense, and difficulties involved in proving, through legal or 
arbitration proceedings, the actual loss suffered by GILBERT if the Work or portion of 
the Work is not completed on time.  Accordingly, instead of requiring any such proof, 
GILBERT and CONTRACTOR agree that as liquidated damages for delay (but not as a 
penalty) CONTRACTOR shall pay GILBERT liquidated damages per MAG Section 
108.9 for each working day that expires after the time specified for substantial 
completion, until the Work is substantially complete.  After Substantial Completion, if 
CONTRACTOR shall neglect, refuse or fail to complete the remaining Work within the 
Contract Time or any proper extension thereof granted by GILBERT, CONTRACTOR 
shall pay GILBERT liquidated damages per MAG Section 108.9 for each working day 
that expires after the time specified for Final Completion and readiness for final 
payment. 
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3.2 Special Damages:  In addition to the amounts provided for liquidated damages, 
CONTRACTOR shall pay GILBERT the actual costs reasonably incurred by GILBERT for 
GILBERT’s PM/CM, if applicable, the Project Engineer and for engineering and inspection 
forces employed on the Work for each working day that expires after the time specified for 
Final Completion, including any extensions thereof made in accordance with the Contract 
Documents, until the Work is finally complete.  The rate for inspection services for this contract 
is $150.00 per hour.  The rate for the work by the Project Engineer for this Contract is $ 150.00 
per hour.  The rate for work by GILBERT PM/CM, if applicable, is $ 150.00 per hour.   Each of 
these hourly rates is calculated at time and one half for work required to be performed during 
other than normal business hours. 

 
3.3 GILBERT may withhold and deduct from any payment due to CONTRACTOR the amount of 

liquidated damages, special damages, and other costs, such as CONTRACTOR’S failed testing 
costs or damages to other GILBERT property, from any moneys due CONTRACTOR under the 
Contract. 

 
4.0 CONTRACT PRICE 
 

GILBERT shall pay CONTRACTOR for completion of the Work in accordance with the 
Contract Documents, an amount in current funds not to exceed the sum of fifteen thousand four 
hundred thirty five dollars and sixty cents ($15,435.60) as more specifically set forth in 
CONTRACTOR’S bid, and any additional amounts agreed to pursuant to valid CHANGE 
ORDER, approved by GILBERT. 

 
5.0 CONTRACT DOCUMENTS 
 

The following documents are pertinent to the Project: 
 
5.1 This Contract (pages 1 to 7, inclusive). 
 
5.2 Addenda consisting of Numbers N/A to N/A inclusive. 
 
5.3 The project Specifications dated N/A entitled N/A Project. 
 
5.4 The project Drawings comprised of a set entitled Parkway Improvement District 07-11 Cassia 

Place and dated 2/28/15. 
 
5.5 Performance Bond (page F-1 to F-2) and Payment Bond (page G-1 to G-2). 
 
5.6  The approved CPM Construction Schedule dated N/A. 
 
5.7 The project General Conditions (pages 1 to 102, inclusive). 
 
5.8 The project Supplementary Conditions (pages N/A to N/A) inclusive. 
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5.9 Notice to Proceed dated ___________________________. 
 
5.10 CONTRACTOR’S List of Subcontractors (pages A-6 to A-7) inclusive. 
 
5.11 CONTRACTOR’S Schedule of Manufacturers and Suppliers of Major Equipment and Material  

Items (page A-6). 
 
5.12 The following which may be delivered or issued after the Effective Date of this Contract and 

are not attached hereto: 
 

A. Written Attachments 
 B. Work Change Directives 
 C. Change Order(s) 
 
6.0 MISCELLANEOUS 
 
6.1 This Agreement shall inure to the benefit of, and shall be binding upon GILBERT and 

CONTRACTOR and their respective successors and assigns. 
 
6.2 This Agreement may not be amended or any of its terms modified without the written consent 

of GILBERT and CONTRACTOR. 
 
6.3 This Agreement may be executed in several counterparts, each of which shall be an original and 

all of which shall constitute but one and the same instrument. 
 
6.4 This Agreement shall be governed by and construed in accordance with the laws of the State of 

Arizona. 
 
6.5 CONTRACTOR agrees he is an independent contractor and not an agent or employee of 

GILBERT.  CONTRACTOR shall supervise and direct the WORK to be done, using his best 
skill and attention.  CONTRACTOR shall be solely responsible for all construction means, 
methods, techniques, sequences, procedures and for coordinating all portions of the WORK, 
required by the CONTRACT DOCUMENTS.  CONTRACTOR shall be responsible to 
GILBERT for the acts and omissions of his employees, SUBCONTRACTORS and their agents 
and employees, and other persons performing any of the WORK under any CONTRACT 
DOCUMENTS. 

 
6.6 Should litigation be necessary to enforce any term or provision of this CONTRACT, or to 

collect any damages claimed or portion of the amount payable under this CONTRACT, then all 
litigation and collection expenses, witness fees, court costs, and attorney's fees shall be paid to 
the prevailing party.  Nothing herein shall preclude non-binding arbitration if they so elect in 
the event of a dispute hereunder. 
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6.7 Under Section 38-511, Arizona Revised Statutes, as amended, GILBERT may cancel any 
CONTRACT it is a party to within three years after its execution and without penalty or further 
obligation, if any person significantly involved in initiating, negotiating, securing, drafting or 
creating the CONTRACT on behalf of GILBERT is, at any time while the CONTRACT or any 
extension thereof is in effect, an employee or agent of any other party to the CONTRACT in 
any capacity or a consultant to any other party to the CONTRACT with respect to the subject 
matter of the CONTRACT.  In the event GILBERT elects to exercise its rights under Section 
38-511, Arizona Revised Statutes, as amended, GILBERT agrees to immediately give notice 
thereof to CONTRACTOR. 

 
6.8 All notices and demands required or permitted by this CONTRACT shall be in writing and 

shall be deemed to have been given or properly served when (1) sent by Certified Mail (postage 
fully prepaid) to the respective address below or to such other address as may be furnished by 
either party pursuant to this Section; (2) delivered personally to the authorized representative of 
the parties to this CONTRACT; or (3) if given by telefacsimile, when addressed and 
transmitted to the respective telefacsimile number as specified below or to such other address or 
telefacsimile number as may be furnished by either party to the other pursuant to this Section, 
and the appropriate confirmation of transmittal is received.  Any party giving notice or demand 
by telefacsimile immediately shall send the other party a copy of such notice or demand by 
Certified Mail (postage fully prepaid) to the respective address below or to such other address 
as may be furnished by either party pursuant to this Section. 

 
 GILBERT:      CONTRACTOR: 
  
 Kenneth Morgan, P.E.     Michael Ricci 
 Public Works Director/Interim Town Engineer Project Manager    
 Town of Gilbert     Somerset Contracting 
 50 East Civic Center Drive    19051 South Arizona Avenue 
 Gilbert, Arizona  85296    Chandler, Arizona 85286 
 
6.9 No amendment or waiver of any provision of these CONTRACT DOCUMENTS nor consent to 

any departure by GILBERT shall be effective unless the same shall be in writing and signed by 
GILBERT.  Such waiver or consent shall be effective only in the specific instance and for the 
specific purpose for which given. 

 
6.10 No waiver by GILBERT of any default or breach by CONTRACTOR shall be deemed to be or 

constitute a waiver of any other or subsequent default or breach.  GILBERT specifically 
reserves and shall have all rights and remedies available to it under the provisions of the 
CONTRACT DOCUMENTS. 

 
6.11 Immigration Law Compliance Warranty: 

 
6.11.1    As required by A.R.S. § 41-4401, Contractor hereby warrants its compliance with all 

federal immigration laws and regulations that relate to its employees and A.R.S. § 23-
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214(A). Contractor further warrants that after hiring an employee, Contractor verifies 
the employment eligibility of the employee through the E-Verify program.  

6.11.2 If Contractor uses any subcontractors in performance of the Work, subcontractors 
shall warrant their compliance with all federal immigration laws and regulations that 
relate to its employees and A.R.S. § 23-214(A), and subcontractors shall further 
warrant that after hiring an employee, such subcontractor verifies the employment 
eligibility of the employee through the E-Verify program. 

6.11.3 A breach of this warranty shall be deemed a material breach of the Contract that is 
subject to penalties up to and including termination of the Contract.  Contractor is 
subject to a penalty of $100 per day for the first violation, $500 per day for the second 
violation, and $1,000 per day for the third violation.  Gilbert at its option may 
terminate the Contract after the third violation.  Contractor shall not be deemed in 
material breach of this Contract if the Contractor and/or subcontractors establish 
compliance with the employment verification provisions of Sections 274A and 274B 
of the federal Immigration and Nationality Act and the E-Verify requirements 
contained in A.R.S. § 23-214(A).   

6.11.4 Gilbert retains the legal right to inspect the papers of any Contractor or subcontractor 
employee who works on the Contract to ensure that the Contractor or subcontractor is 
complying with the warranty.   Any inspection will be conducted after reasonable 
notice and at reasonable times.    

6.11.5 If state law is amended, the parties may modify this paragraph consistent with state 
law. 

 
6.12 Equal Treatment of Workers:  CONTRACTOR shall keep fully informed of all federal and 

state laws, county and local ordinances, regulations, codes and all orders and decrees of bodies 
or tribunals having any jurisdiction or authority, which in any way affect the conduct of the 
WORK.  CONTRACTOR shall at all times observe and comply with all such laws, ordinances, 
regulations, codes, orders and decrees; this includes, but is not limited to laws and regulations 
ensuring equal treatment for all employees and against unfair employment practices, including 
the Occupational Safety and Health Administration (“OSHA”) and the Fair Labor Standards 
Act (“FLSA”).  CONTRACTOR shall protect and indemnify GILBERT and its representatives 
against any claim or liability arising form or based on the violation of such, whether by 
CONTRACTOR or its employees. 

 
 

 

 

 

 

 

 

 

342 of 444



Project Name: Cassia Place FY16 Landscape  Improvements 
Contract No: 2015-8003-0676 

 
 

 

 
Form No. CIP2.3 7 
Construction Contract for DBB Project 
Revised  August 24, 2013 
 

IN WITNESS WHEREOF, the parties hereto have executed this Contract on the day and year first 
written above. 
 
 TOWN OF GILBERT 
 
 By: _________________________________ 
  Doug Boyer, CPM 
                Purchasing Administrator 
ATTEST: 
 
______________________________ 
Catherine A. Templeton, CMC 
Town Clerk 
 
APPROVED AS TO FORM: 
 
_______________________________ 
Susan Goodwin 
Curtis, Goodwin, Sullivan, Udall & Schwab, PLC 
Special Counsel 

      
CONTRACTOR 

    
 _________________________________ 

 By:______________________________ 

 Title:_____________________________ 
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PART I 
 

 GENERAL CONDITIONS 
 

INFORMATION FOR BIDDERS AND BIDDING REQUIREMENTS 
 
1.1 ELIGIBILITY AND PREFERENCE 
 
 Contracting with CONTRACTORS and SUBCONTRACTORS under the CONTRACT 

DOCUMENTS shall be governed by the provisions of Title 34 of the Arizona Revised Statutes, 
as amended. 

 
1.1.2 Eligibility of CONTRACTOR  
 

1.1.2.1 The BIDDER must have a minimum of five (5) years’ experience in similar 
projects.  A “similar project” is one that is similar in both nature and scope to this 
PROJECT.  At least two (2) of the BIDDER’S Key Personnel must have a 
minimum of three (3) years’ experience in similar projects.  The BIDDER must 
demonstrate successful completion of at least two (2) similar projects, one of which 
must have a dollar value of at least seventy-five percent (75%) of the  total bid for 
this PROJECT as set forth in the Bid Schedule, both within the past five (5) years.  
Total bid price does not include any GILBERT allowances identified.   The 
BIDDER must demonstrate that it has an experienced employee who will serve as 
the scheduler, who is dedicated to this PROJECT, and who has successfully 
employed scheduling techniques appropriate for this PROJECT.  “Key Personnel” 
is defined as individuals who will be directly assigned to this PROJECT and 
includes, but is not limited to, the owner, the Principals of the BIDDER, the Project 
Manager, the Project Superintendent, the scheduler, the BIDDER’S construction 
engineer, and supervisory personnel such as the foremen who will be directly 
assigned to this PROJECT.  Resumes of Key Personnel shall be submitted upon 
request by GILBERT.  “Successful completion” means completion of a project 
within the established schedule and budget.  

1.1.2.2 If requested by GILBERT, the three apparent lowest BIDDERS shall submit the 
following documentation for GILBERT’S review and GILBERT may base its 
award of a CONTRACT on the information submitted: 

 
A.   Evidence of loss history and underwriting criteria 

B.   BIDDER’S safety program, including Experience Modifier (EMR) 

C.   List of SUBCONTRACTORS 

D.   CPA certified audits for the past three fiscal years of operations 

E.   List of references 

F.   Similar documents deemed necessary by GILBERT 
 

The documents shall be submitted to GILBERT no later than 72 hours 
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following the request of GILBERT. 

1.1.2.3   GILBERT may also conduct any investigation it deems necessary to determine the 
BIDDER’S ability to perform the WORK required by the CONTRACT 
DOCUMENTS.  The purpose for requiring these documents is to assist GILBERT 
in evaluating the ability of a potential CONTRACTOR to perform the WORK in 
accordance with the CONTRACT DOCUMENTS in a safe manner. 

1.1.2.4 References provided by CONTRACTOR are an integral part of BIDDER’S 
qualifications.  References must be accurate.  BIDDER authorizes GILBERT’S 
representative to verify any and all information from references contained herein 
and hereby releases all those concerned providing information as a reference from 
any liability in connection with any information they give. 

 
1.2 PRE-BID CONFERENCE 
  
 A pre-bid conference will be held on April 13, 2015 at 4:00 p.m. in Room 300, Gilbert 

Municipal Center, 50 East Civic Center Drive, Gilbert, Arizona 85296.  It is highly 
recommended that BIDDERS, CONTRACTORS, and other interested parties attend this 
conference that will be conducted by GILBERT to answer questions.  BIDDER responsibility 
issues will be discussed, along with PROJECT requirements. 

 
1.3 SUBMITTING BIDS 
 
 Bids to receive consideration shall be made in accordance with the following instructions: 
 
1.3.1 Before submitting a bid, BIDDERS shall carefully examine the PLANS, read the 

SPECIFICATIONS and all other CONTRACT DOCUMENTS, visit the site of the WORK, 
fully inform themselves as to all existing conditions and limitations, and shall include sums in 
the bid covering the cost of each item included in the CONTRACT. 

 
1.3.2 BIDDER shall include in the CONTRACT SUM all applicable taxes, permit fees and other 

costs to BIDDER. 
 
1.3.3 BIDDER shall include in the total bid price all CONTRACTOR’s allowances stated in the BID 

SCHEDULE of the CONTRACT DOCUMENTS.   
 
 Any required allowances are set forth in the BID SCHEDULE.  Unless otherwise provided in 

the CONTRACT DOCUMENTS: 
 

1.3.3.1 Allowances shall cover the cost to the CONTRACTOR  (less any applicable trade 
discount) of the MATERIALS including equipment required by the allowance, 
delivered at the site, and all applicable taxes, overhead, profit handling and other 
General Condition costs, unless Bid Unit Rates are available in the Bid Schedule.  
Unit Bid Rates from the Bid Schedule shall be used to determine the cost of a 
change to be paid from an Allowance, when applicable. 

1.3.3.2 Any remaining Allowance Amount shall be returned to GILBERT at the end of the 
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project by deductive change order. 

1.3.3.3 Whenever the cost is more or less than the allowance, the CONTRACT PRICE 
shall be adjusted accordingly by CHANGE ORDER, the amount of which will 
recognize changes, if any, overhead, profit and other expenses. 

 
1.3.4 Lump Sum and Unit Prices bid shall include overhead, profit, taxes, handling and other General 

Condition costs. 
 
1.3.5 No bid will be considered unless it is made upon the bid forms contained in the book of 

CONTRACT DOCUMENTS.  No bid shall be considered which is deemed as an irregular bid 
or which fails to conform in all material respects to the PLANS, SPECIFICATIONS and 
CONTRACT DOCUMENTS.  Bids may be deemed irregular and may be considered non-
responsive for any of the following reasons: 

 
1.3.5.1 If the bid is on a form other than that furnished by GILBERT or if the form is 

altered. 

1.3.5.2 If the BIDDER does not supply, or has improper or inadequate state contractor’s 
license(s), to perform the WORK. 

1.3.5.3 If there are unauthorized additions, statements, interlineations, alterations, 
conditional or alternate bids or other irregularities of any kind. 

1.3.5.4 If the BIDDER adds any provisions reserving the right to accept or reject an 
AWARD or to enter into a CONTRACT pursuant to an AWARD. 

1.3.5.5 If the BIDDER fails to submit any document listed in Section 1.3.1.10 or, when 
requested, the BIDDER fails to submit any documents or information pursuant to 
Sections 1.1.2 and 1.1.2.2. 

1.3.5.6 If numbers are not stated both in writing and in figures where so required.  In case 
of a difference in written words and figures in a bid, the amount stated in written 
words shall govern unless obviously in error. 

1.3.5.7 If the bid contains a summary or restatement of the WORK to be done. 
 

1.3.6 No oral or telephonic bids will be considered. 
 
1.3.7 Bids shall be delivered to the office of Town Clerk, 50 East Civic Center Drive, Gilbert, 

Arizona on or before the day and hour set for the opening of bids in the Notice and Call for 
Bids as published.  Bids shall be submitted in a sealed envelope, which shall be marked as 
indicated in the Notice and Call for Bids.  It is the sole responsibility of the BIDDER to see that 
his bid is received in proper time. Any bids received after the scheduled closing time for receipt 
of bids will be returned to the BIDDER unopened. 

 
1.3.8 Each and every provision of law and clause required by law to be inserted in the CONTRACT 

shall be deemed to be inserted so that the CONTRACT shall be read and enforced as though it 
were included therein. 

 
1.3.9 BIDDERS shall familiarize themselves with the provisions of the laws, codes and regulations 
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of the State of Arizona, Maricopa County, local agencies and municipalities that have 
jurisdiction at the location of the SITE.  CONTRACTORS shall comply with, and require all 
SUBCONTRACTORS to comply with, all state and local contractor’s license laws. 

 

1.3.10  BID SUBMITTAL:  The following documents shall be submitted with the bid: 
 

A.   Completed and signed Bid Forms 

B.   Bid Bond 

C.   No Collusion Affidavit 

D. Authorized Signature Form 

E.   Bidder’s Questionnaire 

F.   Copy(s) of Bidder’s State of Arizona Contractor’s License(s).  
 
1.3.11 Bids must remain valid for 120 days following bid opening. 
 
1.4 BID SECURITY 
 
 Each bid shall be accompanied by a certified check, cashier's check or bid bond from a surety 

company holding a certificate of authority to transact surety business in the State of Arizona 
issued by the Director of the Department of Insurance pursuant to Title 20, Chapter 2, Article 1 
of the Arizona Revised Statutes, and any amendments thereto.  The bonds shall be made 
payable and acceptable to GILBERT.  The bid bond shall be for an amount equal to at least ten 
percent (10%) of the bid, payable without condition to GILBERT as a guarantee that the 
BIDDER, if awarded the CONTRACT, will promptly execute such CONTRACT in accordance 
with the bid and in manner and form required by these CONTRACT DOCUMENTS and will 
furnish good and sufficient bond for the faithful performance of the same.  The surety bond 
shall not be executed by an individual surety or sureties.  The check or bid bond of the 
successful BIDDER will be retained until the CONTRACT is signed and satisfactory bonds and 
certificates of insurance furnished, or other disposition made thereof.  The check or bid bond of 
the BIDDERS whose proposal are not accepted by the Town of Gilbert Council will be returned 
promptly. 

 

1.5 SPECIAL NOTICE 
 
 BIDDERS are required to inform themselves fully of the conditions relating to construction and 

labor under which the WORK will be or is now being performed.   
 
1.6 WITHDRAWAL OF BID 
 
 Any BIDDER may withdraw or revise his bid by telegraphic or written request (but not 

electronic mail), at any time prior to the expiration of the time for the opening of bids as set 
forth in the Notice and Call for Bids.  Any withdrawal or revision must be done on a copy of 
the bid form and must be signed by the person indicated on the Authorized Signature Form. 

 
1.7 INTERPRETATION OF PLANS AND DOCUMENTS 
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1.7.1 If any person contemplating submitting a bid for the proposed WORK is in doubt as to the true 

meaning of any part of the PLANS, SPECIFICATIONS or other CONTRACT DOCUMENTS, 
or finds discrepancies in or omissions from the PLANS or SPECIFICATIONS, he may submit 
to Brian Border via email (Brian.Border@gilbertaz.gov) a written request for an interpretation 
or correction thereof.  The request must be made via email and delivered to Brian Border by 
6:00 pm on April 15, 2015.  Any interpretation or correction of the CONTRACT 
DOCUMENTS will be made only by ADDENDUM.  A copy of such ADDENDUM will be 
posted on the Town of Gilbert website.  CONTRACTOR is responsible for acknowledging all 
ADDENDA in his bid. GILBERT will not be responsible for any other explanations or 
interpretations of the CONTRACT DOCUMENTS. 

 
1.7.2 Should conflicts occur in or between Drawings and SPECIFICATIONS, CONTRACTOR is 

deemed to have estimated the more expensive of the two unless he has asked for and obtained a 
written decision as required in Section 1.7.1 before submission of his bid as to which method or 
MATERIALS will be required. 

 
1.8 SUBSTITUTION OF MATERIAL OR EQUIPMENT 
 
1.8.1 Where an item or MATERIAL is specified by a trade or manufacturer's name, it is done for the 

purpose of establishing a basis of quality, and not for the purpose of limiting competition.  
ENGINEER’S intent is to consider alternative products which have the desired essential 
characteristics.  ENGINEER will consider any such product offered.  Requests for approval of 
alternative products shall be made through BIDDERS bidding as prime contractors.  No 
approvals for substitutions will be granted directly to suppliers, distributors, or subcontractors.  
Pursuant to A.R.S. § 34-104-C, the following procedures will be used: 

 
1.8.1.2 BIDDERS desiring to submit alternative product proposals for prior approval of 

ENGINEER shall submit such proposals to ENGINEER at least eight (8) working 
days prior to the original deadline for receiving bids, or any published extension 
thereof.  Each such request shall include the name of the material or equipment for 
which it is to be substituted and a complete description of the proposed substitute, 
including drawings, cuts, performance and test data, and any other information 
necessary for an evaluation.  A statement setting forth any changes in other 
MATERIALS, equipment or other work that incorporation of the substitute would 
require shall be included.  ENGINEER will consider such request and either 
approve or reject all alternative product proposals submitted. 

 If, by the close of the fifth day prior to the deadline for receiving bids, ENGINEER 
has approved any alternative product proposals, the BIDDING DOCUMENTS shall 
be modified to include the alternative products.  ENGINEER shall publish the 
modification in the same manner as the original BIDDING DOCUMENTS at least 
five days prior to the deadline for receiving bids.  ENGINEER’S decision of 
approval or disapproval of a proposed substitute shall be final.  After the AWARD 
of CONTRACT, the equivalency evaluations conducted during the bidding period 
may be reviewed by appointment with ENGINEER. 

 

353 of 444

mailto:Brian.Border@gilbertaz.gov


Project Name: Cassia Place FY16 Landscape  Improvements 
Contract No.: 2015-8003-0676 

 
 

 
Form No. CIP2.4.1 6 
Construction General Conditions without CM for DBB Projects 
Revised March 27, 2015 

1.8.2 Whenever an item of MATERIAL or piece of equipment is specified with at least two named 
manufactures and is followed by the words “No other manufacturers will be considered”, only 
the listed manufacturers will be considered by GILBERT and ENGINEER. 

 
1.8.3 Whenever an item of MATERIAL or piece of equipment is specified with a named 

manufacturer, an “or equal” manufacturer shall apply whether the term “or equal” is listed or 
not listed within the SPECIFICATIONS. 

 
1.9 ADDENDA 
 
 Any ADDENDA issued during the time of bidding, shall become a part of the documents used 

by the BIDDER for the preparation of his bid, shall be covered by the bid and shall be made a 
part of the CONTRACT DOCUMENTS.  It is the sole responsibility of the BIDDER to ensure 
that they have received and reviewed all ADDENDA, and that receipt of such ADDENDA is 
duly acknowledged on the Bid Form. 

 
1.10 AWARD OR REJECTION OF BIDS 
 
1.10.1 The CONTRACT will be awarded to the lowest responsible BIDDER determined from the 

Base Bid, plus any combination of Bid Alternates that GILBERT may select, which comply 
with these instructions and with the Notice and Call for Bids.  GILBERT, however, reserves the 
right to accept or reject any or all bids, to waive any informality or irregularity in the bids 
received or to withhold the AWARD for any reason GILBERT determines.  Bids will be 
received until the time and date designated in the Notice and Call for Bids.  Bids received after 
the designated time set will be returned to the BIDDERS unopened. 

1.10.2 Bids shall be opened in public and the amount of the bid read aloud.  After the bid opening, 
GILBERT shall analyze the bids and notify all BIDDERS of the name of the apparent low 
bidder or (2) if the analysis results in a recommendation to award the CONTRACT to a 
BIDDER other than the apparent low BIDDER, the BIDDER who’s recommended for award of 
the CONTRACT.  This will be done by issuing a Notice of Apparent Lowest Responsible 
Bidder.  Such notice shall be given at least four (4) days prior to the date set for the AWARD of 
the CONTRACT.   

 
1.11 BIDDERS INTERESTED IN MORE THAN ONE BID 
 
 No person, firm, or corporation shall be allowed to make, file or to be interested in more than 

one (1) bid for the same WORK unless alternate bids are called for.  A person, firm, or 
corporation who has submitted a subproposal to a BIDDER, or who quoted prices on 
MATERIALS to a BIDDER, is not thereby disqualified from submitting a subproposal or 
quoting prices to other BIDDERS, but must quote the same subproposal or price to all 
BIDDERS. 

 
 
1.12 CONTRACT AND BONDS 
 
1.12.1 The successful BIDDER shall execute and deliver a CONTRACT in the prescribed form and 
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shall furnish the required bonds within ten (10) days after issuance of a written Notice of Award 
or his BID SECURITY shall be forfeited as provided elsewhere herein. 

 
1.12.2 The successful BIDDER, simultaneously with the execution of the CONTRACT, will be 

required to furnish a PAYMENT BOND in an amount equal to one hundred percent (100%) of 
the CONTRACT SUM and a PERFORMANCE BOND in an amount equal to one hundred 
percent (100%) of the CONTRACT SUM.   

 
1.12.3 The form of CONTRACT that the successful BIDDER as CONTRACTOR will be required to 

execute and the forms of bonds which he will be required to furnish along with a form of 
insurance certificate are included in the CONTRACT DOCUMENTS.  The CONTRACT, the 
bonds and the insurance certificate will be executed in five (5) original counterparts. 

 
1.12.4 Bonding companies and insurance carriers shall be "Best Rated A" or better by the A.M. Best 

Company or comparable rating as determined at the sole discretion of GILBERT.  Each bond 
shall be executed by a surety (bonding company) duly licensed in and possessing a certificate of 
authority to transact surety business in the State of Arizona issued by the Director of the 
Department of Insurance, pursuant to Title 20, Chapter 2, Article 11 and acceptable to 
GILBERT.  The Surety Bond shall not be executed by an individual surety or sureties.  The 
bonds shall be written or countersigned by an authorized representative of the surety who is 
either a resident of the State of Arizona or whose principal office is maintained in the State of 
Arizona.  The Bonds shall have attached thereto a certified copy of Power of Attorney for the 
signed official executing the bonds. 

 
1.13 ASSIGNMENT OF CONTRACT 
 
 No assignment by CONTRACTOR of any CONTRACT to be entered into hereunder, or any 

part thereof, or of funds to be received there under by CONTRACTOR, will be recognized by 
GILBERT unless such assignment has had prior approval of GILBERT and the Surety has been 
given due notice of such assignment in writing and has consented thereto in writing. 

 
1.14 PLANS AND SPECIFICATIONS TO SUCCESSFUL BIDDER 
 
 The successful BIDDER may obtain five (5) sets of PLANS and SPECIFICATIONS for this 

PROJECT at no extra cost. 
 
1.15 CONTRACT TIME 
 
 CONTRACTOR shall commence WORK under the CONTRACT on the day indicated in the 

NOTICE TO PROCEED or within ten (10) working days thereafter and shall fully complete all 
WORK under the CONTRACT within 40 consecutive working days in accordance with Section 
9.2. CONTRACTOR shall achieve SUBSTANTIAL COMPLETION within 30 working days 
after the date of the NOTICE TO PROCEED and FINAL COMPLETION within 40 working 
days in accordance with Section 9.2.  No WORK shall commence prior to issuance of a 
NOTICE TO PROCEED, including mobilization on site.  CONTRACTOR shall at all times 
during the continuance of the CONTRACT prosecute the WORK with such force and 
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equipment as are sufficient to complete it within the time specified. 
 
1.16 NOTICE OF REQUIREMENT OF COMPLIANCE WITH PERMIT CONDITIONS 
  
 This PROJECT includes work that will affect facilities of various agencies, including Town of 

Gilbert.  Applicable licenses, permits and specifications are bound herein and CONTRACTOR 
shall comply with all such specifications and permit conditions. 

 
1.17 ENGINEER 
 
1.17.1 This PROJECT will be coordinated by an ENGINEER, who will report the progress of the 

WORK and compliance with the CONTRACT DOCUMENTS to GILBERT.  Generally, 
ENGINEER will (1) oversee the progress of the WORK, (2) receive submittals, requests for 
information and other information from CONTRACTOR, (3) make recommendations to 
GILBERT regarding CHANGE ORDERS and request for extensions of time, (4) make 
recommendations to GILBERT regarding requests for payment, (5) maintain PROJECT 
records, (6) determine SUBSTANTIAL and FINAL COMPLETION of the PROJECT, and (7) 
do other tasks related to the coordination of the WORK.  

  
1.17.2 ENGINEER will review and approve shop drawings, make interpretations of the CONTRACT 

DOCUMENTS and make determinations regarding substitution of methods and MATERIALS. 
Other duties are set forth in the CONTRACT DOCUMENTS.  Drawings and 
SPECIFICATIONS and copies thereof furnished by ENGINEER are and shall remain the 
property of GILBERT.  They are to be used only with respect to this PROJECT and are not to 
be used on any other PROJECT. 

 
1.17.3 ENGINEER will be GILBERT’S REPRESENTATIVE during the construction and until final 

payment to the CONTRACTOR is made.  ENGINEER will advise and consult with GILBERT. 
All instructions to CONTRACTOR shall be forwarded through ENGINEER.  ENGINEER will 
have the authority to act on behalf of GILBERT only to the extent provided in the CONTRACT 
DOCUMENTS.  CONTRACTOR shall not be relieved from CONTRACTOR'S obligations to 
perform the WORK in accordance with the CONTRACT DOCUMENTS either by the 
activities or duties of ENGINEER MANAGER in its administration of the CONTRACT, or by 
inspections, tests or approvals required.   

 
1.18 SEPARATE CONTRACTS   
 
 Separate CONTRACTS may be let by GILBERT to perform other or additional work on or near 

the WORK covered by this CONTRACT.  CONTRACTOR shall be responsible for 
coordinating the sequencing of the WORK under those separate CONTRACT’S 
identified/listed in the SUPPLEMENTAL CONDITIONS of the CONTRACT DOCUMENTS. 
 The bid shall include an amount for the administration of the sequencing of these 
CONTRACTS.  The requirements of Section 5.8 shall apply. 
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1.19 BID PROTESTS 
 

The protest policy of the Town of Gilbert is available at the Town Clerk’s office at 50 E. 
Civic Center Drive, Gilbert, Arizona  85296. 
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PART II 
 

GENERAL CONDITIONS 
 

DEFINITIONS 
 
Wherever in these SPECIFICATIONS, or in other CONTRACT DOCUMENTS, the following terms 
are used, the intent and meaning shall be interpreted as shown below.  Additional definitions and 
abbreviations pertaining to this PROJECT will be found in the SUPPLEMENTAL CONDITIONS. 
 
2.1 DEFINITIONS 
 
2.1.1 ADDENDUM:  A written and/or graphic supplement to any of the CONTRACT 

DOCUMENTS issued, in writing, after ADVERTISEMENT of but prior to the opening of the 
bids for a CONTRACT. 

 
2.1.2 ADVERTISEMENT:  The public announcement, as required by law, inviting bids for WORK 

to be performed or MATERIALS to be furnished. 
 
2.1.3 AWARD:  The formal action of GILBERT Town Council in accepting a bid. 
 
2.1.4 BID SECURITY:  Refers to the certified check, cashier's check or surety bond which is 

required to be submitted with the bid to insure execution of the CONTRACT and the furnishing 
of the required bonds and insurance certificates.   

 
2.1.5 BIDDER:  Any individual, firm, partnership, or corporation submitting a bid for the work 

contemplated, acting directly or through a duly authorized agent. 
 
2.1.6 CHANGE ORDER:  A written order issued by GILBERT directing CONTRACTOR to make 

changes in the WORK or to perform extra work, and setting forth conditions for payment and 
adjustment in time of completion. 

 
2.1.7 CLERK:  The duly authorized person who performs the duties of Clerk of the Town of 

GILBERT. 
 
2.1.8 CONTRACT:  The written instrument executed by CONTRACTOR and GILBERT by which 

CONTRACTOR is bound to furnish all labor, equipment and MATERIALS, to perform the 
WORK specified and by which GILBERT is obligated to compensate CONTRACTOR 
therefore at the prices set forth therein.  The CONTRACT DOCUMENTS are herewith by 
reference made a part of the CONTRACT as if fully set forth therein. 

 
2.1.9 CONTRACT DOCUMENTS:  The words "CONTRACT DOCUMENTS" include the Notice 

and Call for Bids, Information for BIDDERS and Bidding Requirements, General Conditions, 
SUPPLEMENTAL CONDITIONS, SPECIFICATIONS, Bid, CONTRACT, 
CONSTRUCTION SCHEDULE, PAYMENT BOND, PERFORMANCE BOND, PLANS, 
ENGINEER’S INSTRUCTION BULLETINS and all ADDENDA and Modifications thereto.  
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A Modification is (1) a written amendment to the CONTRACT signed by both parties, (2) a 
CHANGE ORDER, (3) a written interpretation issued by ENGINEER, or (4) a written order for 
a minor change in the WORK issued by ENGINEER. 

 
2.1.10 CONTRACT SCHEDULE:  The schedule produced by CONTRACTOR in response to the 

requirements of Section 5.1. 
 
2.1.11 CONTRACT SUM:  The total amount payable by GILBERT to CONTRACTOR for the 

performance of the WORK under the CONTRACT DOCUMENTS.  The CONTRACT SUM is 
the amount stated in the CONTRACT and adjusted by any CHANGE ORDER issued pursuant 
to the CONTRACT DOCUMENTS. 

 
2.1.12 CONTRACT TIME:  The time set forth in the CONTRACT for completion of the WORK 

required by the CONTRACT DOCUMENTS. 
 
2.1.13 CONTRACTOR:  The individual, firm, partnership or corporation that has entered into a 

CONTRACT with GILBERT for the WORK.  CONTRACTOR is required by law to be 
licensed in the classification of the WORK to be performed and will perform work or render 
services as a prime contractor. 

 
2.1.14 DAYS:  Unless otherwise designated, days will be understood to mean calendar days. 
 
2.1.15 ENGINEER:  The Architectural or Engineering firm designated by GILBERT to prepare 

PLANS and SPECIFICATIONS for the WORK, to make interpretations of the CONTRACT 
DOCUMENTS, to review and approve shop drawings and to perform other duties as set forth 
in the CONTRACT between GILBERT and ENGINEER.  ENGINEER shall oversee the 
construction of the PROJECT. 

  
2.1.16 FINAL COMPLETION:  The date, more fully described in Section 9.2.2, when all items of the 

WORK are completely finished with no items of any scope outstanding or remaining to be 
completed, and all known defective work has been corrected.  This is the date that initiates the 
Warranty period. 

 
2.1.17 GILBERT:  Town of Gilbert, Arizona. 
 
2.1.18 GILBERT'S REPRESENTATIVE OR GILBERT'S AGENT:  The authorized representative of 

GILBERT, assigned to the PROJECT WORK, the PROJECT Site or any part thereof during the 
performance of the WORK by CONTRACTOR and until final acceptance. 

 
2.1.19 IMPROVEMENTS:  Means the same as "WORK."  
 
2.1.20 INITIAL CONTRACT SCHEDULE:  The schedule prepared by CONTRACTOR in 

accordance with Section 5.1 and which includes the MILESTONE AND COMPLETION 
DATES specified in the CONTRACT DOCUMENTS. 
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2.1.21 MATERIALS:  The word "MATERIALS" includes, in addition to material incorporated in the 
PROJECT, equipment and other supplies used in the performance of the WORK. 

   
2.1.22 NOTICE OF APPARENT LOWEST RESPONSIBLE BIDDER:  The notice given to inform all 

bidders of GILBERT staff’s determination of the lowest responsible BIDDER and its 
recommendation for AWARD of the CONTRACT.  

 
2.1.23 NOTICE OF AWARD:  The notice given to inform the successful BIDDER of the AWARD of 

the CONTRACT. 
 
2.1.24 NOTICE TO PROCEED:  A directive issued by GILBERT authorizing CONTRACTOR to 

start the WORK or IMPROVEMENTS required in the CONTRACT. 
 
2.1.25 PAYMENT BOND:  A bond furnished by CONTRACTOR and an acceptable surety, in 

compliance with the requirements set forth in the CONTRACT DOCUMENTS, for the purpose 
of guaranteeing that CONTRACTOR promptly pays all monies due persons supplying labor or 
material to be used in prosecution of the CONTRACT. 

 
2.1.26 PERFORMANCE BOND:  A bond furnished by CONTRACTOR and an acceptable surety, in 

compliance with the requirements set forth in the CONTRACT DOCUMENTS, for the purpose 
of guaranteeing the faithful performance and completion of the WORK covered by the 
CONTRACT. 

 
2.1.27 PLANS:  All approved drawings or reproductions thereof pertaining to details of the WORK 

and which are made a part of the CONTRACT DOCUMENTS. 
 
2.1.28 PROJECT:  Means the same as "WORK" as defined below. 
 
2.1.29 SITE:  The area on which WORK is to be done as described in the CONTRACT 

DOCUMENTS. 
 
2.1.30 SUPPLEMENTAL CONDITIONS:  Those terms and conditions applicable to the WORK 

which are specifically set forth in the SUPPLEMENTAL CONDITIONS section of the 
CONTRACT DOCUMENTS. 

 
2.1.31 SPECIFICATIONS:  The descriptions, directions, provisions and requirements for performing 

the WORK as contained in the CONTRACT DOCUMENTS. 
 
2.1.32 SUBCONTRACTOR:  Those having a CONTRACT with CONTRACTOR for the 

performance of any WORK required by the CONTRACT DOCUMENTS. 
 
2.1.33 SUBSTANTIAL COMPLETION:  The date, more fully described in Section 9.2.1, when 

ENGINEER certifies, in writing, GILBERT may use or occupy the PROJECT or a designated 
portion thereof. 

 
 

360 of 444



Project Name: Cassia Place FY16 Landscape  Improvements 
Contract No.: 2015-8003-0676 

 
 

 
Form No. CIP2.4.1 13 
Construction General Conditions without CM for DBB Projects 
Revised March 27, 2015 

2.1.34 WORK:  The word "WORK", "IMPROVEMENTS" or "PROJECT" includes any or all of the 
IMPROVEMENTS mentioned and authorized to be made, and the construction, reconstruction, 
and repair of all or any portion of such IMPROVEMENTS, and all labor, services, incidental 
expenses and material necessary or incidental thereto. 

 
2.1.35 WORK DIRECTIVE:  Supplemental drawings or instructions, which may be issued as 

necessary from time to time to make clear or define in greater detail the intent of the drawings 
and SPECIFICATIONS.  A CHANGE ORDER shall accompany a WORK DIRECTIVE if 
extra cost and/or time are known to be involved. 

 
2.1.36 WORKING DAYS:  Working days are exclusive of Saturday, Sunday and GILBERT 

recognized legal holidays.    In the event of a change, CONTRACTOR shall notify 
ENGINEER. 
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  PART III 
 
 GENERAL CONDITIONS 
 
 AWARD AND EXECUTION OF CONTRACT 
 
3.1 AWARD 
 
3.1.1 As soon as practicable after the date of opening the bids, the GILBERT Town Council will 

AWARD the CONTRACT to the lowest responsible and responsive BIDDER or will reject all 
bids. 

 
3.1.2 A NOTICE OF AWARD will be sent to the successful BIDDER by certified mail and shall be 

considered issued on the day sent. 
 
3.1.3 The low bid will be determined by the lowest net total from a fully qualified and responsible 

BIDDER arrived at by combining the BIDDER'S lump sum and unit price totals or lump sum 
base bid price and the bid prices of the alternates that are selected and accepted by GILBERT.  
GILBERT may accept or reject any or all alternates. 

 
3.2 EXECUTION OF CONTRACT 
 
3.2.1 The successful BIDDER shall, within the time specified in Information for Bidders and Bidding 

Requirements, execute the CONTRACT, and shall file insurance policies and/or certificates of 
insurance as required herein.  If CONTRACTOR fails or refuses to enter into the CONTRACT 
within the time stated, GILBERT may declare a forfeiture of his BID SECURITY as liquidated 
damages for failure to enter into the CONTRACT. 

 
3.2.2 Execution of the CONTRACT by CONTRACTOR is a representation that CONTRACTOR has 

visited the SITE, become familiar with the local conditions under which the WORK is to be 
performed, and has correlated personal observations with the requirements of the CONTRACT 
DOCUMENTS. 

 
3.3 CONTRACTOR'S INSURANCE 
 

3.3.1 General:  CONTRACTOR agrees to comply with all GILBERT ordinances and state and 

federal laws and regulations.  Without limiting any obligations or liabilities of 

CONTRACTOR, CONTRACTOR shall purchase and maintain, at its own expense, hereinafter 

stipulated minimum insurance with insurance companies duly licensed by the State of Arizona 

with an AM Best, Inc. rating of A or above with policies and forms satisfactory to GILBERT.  

Failure to maintain insurance as specified may result in termination of this CONTRACT at 

GILBERT’S option. 

 

3.3.2 No Representation of Coverage Adequacy:  By requiring insurance herein, GILBERT does not 

represent that coverage and limits will be adequate to protect CONTRACTOR.  GILBERT 

reserves the right to review any and all of the insurance policies and/or endorsements cited in 
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this CONTRACT but has no obligation to do so.  Failure to demand such evidence of full 

compliance with the insurance requirements set forth in the CONTRACT DOCUMENTS or 

failure to identify any insurance deficiency shall not relieve CONTRACTOR from, nor be 

construed or deemed a waiver of, its obligation to maintain the required insurance at all times 

during the performance of the CONTRACT. 

 

3.3.3 Additional Insured:  All insurance coverage and self insured retention or deductible portions, 

except Workers Compensation Insurance, shall name, to the fullest extent permitted by law for 

claims arising out of the performance of the CONTRACT, GILBERT, ENGINEER, their 

agents, representatives, officers, directors, officials and employees as Additional Insured as 

specified under the respective coverage sections of this CONTRACT DOCUMENTS. 

 

3.3.4 Coverage Term:  All insurance required herein shall be maintained in full force and effect until 

all WORK or services required to be performed under the terms of subject CONTRACT is 

satisfactorily performed, completed and formally accepted by GILBERT, unless specified 

otherwise in this CONTRACT DOCUMENTS. 

 

3.3.5 Primary Insurance:  CONTRACTOR’S insurance shall be primary insurance as respects 

performance of subject CONTRACT and in the protection of GILBERT as an Additional 

Insured. 

 

3.3.6 Occurrence Basis:  All insurance coverage shall be on an occurrence basis and not a claims 

made basis. 

 

3.3.7 Waiver:  All policies, including Workers’ Compensation insurance, shall contain a waiver of 

rights of recovery (subrogation) against GILBERT, its agents, representatives, officers, 

directors, officials and employees for any claims arising out of the WORK.  CONTRACTOR 

shall arrange to have such subrogation waivers incorporated into each policy via formal written 

endorsement thereto. 

 

3.3.8 Policy Deductibles and or Self Insured Retentions:  The policies set forth in these requirements 

may provide coverage which contain deductibles or self-insured retention amounts.  Such 

deductibles or self-insured retention shall not be applicable with respect to the policy limits 

provided to GILBERT.  CONTRACTOR shall be solely responsible for any such deductible or 

self-insured retention amount.  GILBERT, at its option, may require CONTRACTOR to secure 

payment or such deductible or self-insured retention by a surety bond or irrevocable and 

unconditional Letter of Credit. 

 

3.3.9 Use of Subcontractors:  If any WORK under the CONTRACT DOCUMENTS is subcontracted 

in any way, CONTRACTOR shall execute a written agreement with SUBCONTRACTOR 

containing the same Indemnification Clause and Insurance Requirements set forth herein 

protecting GILBERT and CONTRACTOR.  CONTRACTOR shall be responsible for executing 

the agreement with SUBCONTRACTOR and obtaining Certificates of Insurance verifying the 

insurance requirements. 
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3.3.10 Evidence of Insurance:  Prior to commencing any WORK under the CONTRACT 

DOCUMENTS, CONTRACTOR shall furnish GILBERT with Certificate(s) of Insurance, or 

formal endorsements as required by the CONTRACT DOCUMENTS, issued by 

CONTRACTOR’S insurer(s) as evidence that policies are placed with acceptable insurers as 

specified herein and provide the required coverage, conditions, and limits of coverage specified 

in the CONTRACT DOCUMENTS and that such coverage and provisions are in full force and 

effect.  If a Certificate of Insurance is submitted as evidence of coverage, GILBERT shall 

reasonably rely upon the Certificate of Insurance as evidence of coverage but such acceptance 

and reliance shall not waive or alter in any way the insurance requirements or obligations of this 

CONTRACT.  Such certificates shall identify the PROJECT.  If any of the above-cited policies 

expire during the life of the CONTRACT, it shall be CONTRACTOR’S responsibility to 

forward renewal Certificates within ten (10) days after the renewal date containing all the 

aforementioned insurance provisions.  Certificates shall specifically cite the following 

provisions: 

 

3.3.10.1 GILBERT, and ENGINEER, their agents, representatives, officers, directors, 

officials and employees are Additional Insured’s as follows: 

 

A. Commercial General Liability – Under ISO Form CG 20 10 11 85 or 

equivalent. 

B. Auto Liability – Under ISO Form CA 20 48 or equivalent. 

C. Excess Liability – Follow Form to underlying insurance as required. 

 

3.3.10.2 CONTRACTOR’S insurance shall be primary insurance as respects performance of 

CONTRACT. 

 3.3.10.3 All policies, including Workers Compensation, waive rights of recovery 

(subrogation) against GILBERT, its agents, representatives, officers, directors, 

officials and employees for any claims arising out of WORK performed by 

CONTRACTOR under the CONTRACT DOCUMENTS. 

3.3.10.4 Certificate shall cite 30 day advance notice cancellation provision.   

 3.3.10.5 Project descriptive information including: 

 

A. CIP Project Name 

B. CIP Project Number 

C. Contract Number 

 

3.3.11 REQUIRED COVERAGE: 

 

3.3.11.1 Commercial General Liability:  CONTRACTOR shall maintain “occurrence” form 

Commercial General Liability insurance with an unimpaired limit of not less than 

$3,000,000 for each occurrence, $3,000,000 Products and Completed Operations 

Annual Aggregate, and a $3,000,000 General Aggregate Limit on a per project 

basis endorsed by means of ISO Endorsement CC-2503 1185 or equivalent.  The 
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policy shall cover liability arising from premises, operations, independent 

contractors, products-completed operations, personal injury and advertising injury.  

Coverage under the policy will be at least as broad as Insurance Services Offices, 

Inc. policy form CG 00 010 93 or equivalent thereof, including but not limited to, 

separation of insured’s clause.  To the fullest extent allowed by law, for claims 

arising out of the performance of this CONTRACT, GILBERT, ENGINEER, their 

agents, representatives, officers, directors, officials and employees shall be cited as 

an Additional Insured under Insurance Service Offices, Inc.  Commercial General 

Liability Additional Insured Endorsement form CG 20 10 11 85, or equivalent, 

which shall read “Who is an Insured (Section II) is amended to include as an 

insured the person or organization shown in GILBERT, but only with respect to 

liability arising out of “your work” for that insured by or for you.”  

CONTRACTOR, its successors and or assigns, is required to maintain Commercial 

General Liability insurance as specified hereunder for a minimum period of three 

(3) years following completion and acceptance of subject WORK.  

CONTRACTOR shall submit Certificate of Insurance evidencing such Commercial 

General Liability insurance during said three year period containing all of the 

insurance requirements set forth herein including naming GILBERT, ENGINEER, 

their agents, representatives, officers, directors, officials and employees as 

Additional Insured as required.  If any excess insurance is utilized to fulfill the 

requirements of this paragraph, such excess insurance shall be “follow form” equal 

or broader in coverage scope than underlying insurance. 

3.3.11.2 Vehicle Liability:  CONTRACTOR shall maintain Business Automobile Liability 

insurance with a limit of $3,000,000 each occurrence on CONTRACTOR’S 

owned, hired, and non-owned vehicles assigned to or used in the performance of 

the WORK.  Coverage will be at least as broad as Insurance Services Office, Inc. 

coverage code “1” “any auto” policy form CA 00 01 12 93 or equivalent thereof.  If 

any hazardous material, as defined by any local, state or federal authority, is the 

subject, or transported, in the performance of the WORK, an MCS 90 endorsement 

is required providing $5,000,000 per occurrence limits of liability for bodily injury 

and property damage.  To the fullest extent allowed by law, for claims arising out 

of the performance of this CONTRACT, GILBERT, ENGINEER, their agents, 

representatives, officers, directors, officials and employees shall be cited as an 

Additional Insured under the Insurance Service Officers, Inc.  Business Auto policy 

Designated Insured Endorsement form CA 20 48 or equivalent.  If any excess 

insurance is utilized to fulfill the requirements of this paragraph, such excess 

insurance shall be “follow form” equal or broader in coverage scope than 

underlying insurance. 

3.3.11.3 Worker’s Compensation Insurance:  CONTRACTOR shall maintain Worker 

Compensation Insurance to cover obligations imposed by federal and state statutes 

having jurisdiction of CONTRACTOR’S employees engaged in the performance of 

the WORK and shall also maintain Employers Liability Insurance of not less than 

$1,000,000 for each accident, $1,000,000 disease for each employee and 

$1,000,000 disease policy limit. 
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3.3.11.4 Builder’s “All Risk”:  CONTRACTOR shall maintain Builder’s “All Risk” 

Insurance in an amount not less than one hundred percent (100%) of the 

CONTRACT price.  Such policy shall include coverage for fire, lightening, 

vandalism, malicious mischief, riot, civil commotion, smoke, sprinkler leakage, 

water damage, windstorm, hail, earthquake, landslide, flood and collapse or loss 

due to the results of faulty workmanship during the CONTRACT TIME and until 

Final Acceptance of the WORK by GILBERT.  On pipeline and similar Projects 

where fire hazard is negligible or nonexistent, GILBERT may waive the 

requirement for fire insurance and/or accept the installation waiver. 

3.3.11.5 Railroad Protection Liability:  If the WORK involves a railroad right-of-way (as 

described in the SUPPLEMENTAL CONDITIONS) Railroad Protective Liability 

Insurance coverage is required in the amounts set forth in the SUPPLEMENTAL 

CONDITIONS. 

 
3.4 REQUIREMENT OF CONTRACT BONDS 
 
3.4.1 Concurrently with the execution of the CONTRACT, CONTRACTOR shall furnish GILBERT 

the following bonds, which shall become binding upon the AWARD of the CONTRACT to 
CONTRACTOR: 

 
3.4.1.1 A PERFORMANCE BOND in conformance with Section 1.12 and in an amount 

equal to the full CONTRACT SUM conditioned upon the faithful performance of 
the CONTRACT in accordance with PLANS, SPECIFICATIONS and Conditions 
thereof.  Such bond shall be solely for the protection of GILBERT.  The 
Performance Bond shall remain in force the greater of (a) two years after FINAL 
COMPLETION of the WORK, or (b) until the expiration of all warranties and 
guarantees as required by the CONTRACT. 

3.4.1.2 A PAYMENT BOND in conformance with Section 1.12 and in an amount equal to 
the full CONTRACT SUM solely for the protection of the claimants supplying 
labor or MATERIALS to CONTRACTOR or his SUBCONTRACTORS in the 
prosecution of the WORK provided for in such CONTRACT.  The Payment Bond 
shall remain in effect for at least one year after FINAL COMPLETION of the 
WORK. 

 
3.4.2 Each such bond shall include a provision allowing the prevailing party in a suit on such bond to 

recover as a part of this judgment such reasonable attorney's fees as may be fixed by a judge of 
the court. 

 
3.4.3 Each such bond shall be executed by a surety company or companies holding a certificate of 

authority to transact surety business in the State of Arizona issued by the Director of the 
Department of Insurance pursuant to Title 20, Chapter 2, Article 1 of the Arizona Revised 
Statutes and any amendments thereto.  The bonds shall be made payable and acceptable to 
GILBERT.  The bonds shall be written or countersigned by an authorized representative of the 
surety who is either a resident of the State of Arizona or whose principal office is maintained in 
this State and the bonds shall have attached thereto a certified copy of the Power of Attorney of 
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the signing official. 
 
3.5 INDEMNIFICATION OF GILBERT AGAINST LIABILITY 
 
3.5.1 To the fullest extent permitted by law, CONTRACTOR, its successors and assigns shall 

indemnify and hold harmless GILBERT, its officers and employees from and against all 
liabilities, damages, losses and costs (including reasonable attorney fees and court costs) to the 
extent caused by the negligence, recklessness or intentional wrongful conduct of 
CONTRACTOR or other persons employed or used by the CONTRACTOR in the performance 
of this Agreement.  CONTRACTOR’s duty to indemnify and hold harmless GILBERT, its 
officers and employees shall arise in connection with any claim, damage, loss or expense that is 
attributable to bodily injury, sickness, disease, death, or injury to, impairment, or destruction of 
property including loss of use of resulting there from, caused by CONTRACTOR’s negligence, 
recklessness or intentional wrongful conduct in the performance of this Agreement and the 
negligence, recklessness or intentional wrongful conduct of any person employed by 
CONTRACTOR or used by CONTRACTOR in the performance of this Agreement. 

 
3.5.2 Insurance provisions set forth in this Agreement are separate and independent from the 

indemnity provisions of this paragraph and shall not be construed in any way to limit the scope 
and magnitude of the indemnity provisions.  The indemnity provisions of this paragraph shall 
not be construed in any way to limit the scope and magnitude and applicability of the insurance 
provisions. 

 
3.6 SAFETY WARRANTY 

 

3.6.1 CONTRACTOR shall provide and maintain in a neat, sanitary condition such accommodations 

for the use of his employees as may be necessary to comply with the requirements and 

regulations of the Arizona State Department of Health or as specified by the Maricopa County 

Health Department, Sanitary Code.  CONTRACTOR shall provide all safeguards, safety 

devices and protective equipment and take any other needed actions, on his own responsibility 

or as ENGINEER may determine, reasonably necessary to protect the life and the health of 

employees on the job, the safety of the public and to protect property in connection with the 

performance of the WORK.  Precaution shall be exercised by CONTRACTOR at all times for 

the protection of persons (including employees and GILBERT representatives) and property.  

CONTRACTOR shall comply with the provisions of all applicable laws, pertaining to such 

protection including all Federal and State occupational safety and health acts, and standards and 

regulations promulgated hereunder. 

 

3.6.2 CONTRACTOR warrants that CONTRACTOR is aware of and understands the hazards 

presented to persons, property and the environment relating to and arising out of the WORK.  In 

the event CONTRACTOR or any of CONTRACTOR’S SUBCONTRACTORS are working or 

operating in an unsafe manner, CONTRACTOR shall immediately take full and appropriate 

steps to assure the safety of those working in the job site.  CONTRACTOR acknowledges 

GILBERT’S right under this CONTRACT to stop work if GILBERT determines the WORK is 

not proceeding in a safe manner and may result in injury to persons or property.  GILBERT and 

ENGINEER shall not be liable for the costs incurred by CONTRACTOR if the WORK is 
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stopped for safety reasons.  The ENGINEER, with GILBERT approval, shall issue a stop work 

order until the violation ceases.  The ENGINEER shall immediately notify CONTRACTOR in 

writing of the reasons WORK was stopped. 

 
3.7 NOTICE TO PROCEED 
 
 CONTRACTOR or SUBCONTRACTORS shall not start WORK on any part of the PROJECT 

until NOTICE TO PROCEED has been issued by GILBERT.  The NOTICE TO PROCEED 
will be sent to CONTRACTOR by certified mail or delivered to him in person.  The date for the 
official start of the CONTRACT will be set forth in the NOTICE TO PROCEED.  The 
NOTICE TO PROCEED shall not be issued until the CONTRACT has been executed and all 
insurance, bonds and other required documents have been submitted to GILBERT. 
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PART IV 
 

GENERAL CONDITIONS 
 

COMMENCEMENT, PROSECUTION AND PROGRESS 
 
4.1 COMMENCEMENT 
 
4.1.1 Within ten (10) working days after the NOTICE OF AWARD, a pre-construction conference 

will be held to establish a working understanding among the parties as to the WORK and to 
discuss the schedules referred to in Section 5.1, procedures for handling submittals, processing 
Applications for Payment, and maintaining required records. 

 
4.1.1.1 The conference shall be attended by:  CONTRACTOR and his superintendent, 

Principal SUBCONTRACTORS, Representatives of principal suppliers and 
manufacturers as appropriate, ENGINEER, Representatives of GILBERT, Others 
as requested by CONTRACTOR, GILBERT, or ENGINEER.  

4.1.1.2 The purpose of the conference is to designate responsible personnel and establish a 
working relationship.  Matters requiring coordination will be discussed and 
procedures for handling such matters established.  The agenda will include but not 
be limited to: 

 
A. Discussion of CONTRACTOR'S INITIAL CONTRACT SCHEDULE (See 

Section 5.1). 

B. Transmittal, review, and distribution of CONTRACTOR'S submittals. 

C. Processing applications for payment. 

D. Maintaining record documents. 

E. Critical work sequencing. 

F. ENGINEER’S INSTRUCTION BULLETINS and CHANGE ORDERS. 

G. Use of premises, office and storage areas, security, housekeeping, and 
GILBERT'S needs. 

H. Major equipment deliveries and priorities. 

I. CONTRACTOR'S Safety Program. 
 

4.1.1.3 ENGINEER will preside at the conference and will arrange for keeping the minutes 
and distributing the minutes to all persons in attendance. 

 
4.1.2 CONTRACTOR shall commence WORK on or before the tenth (10th) day after the date set 

forth in the NOTICE TO PROCEED, and shall complete all WORK under the CONTRACT 
within the CONTRACT TIME.  The NOTICE TO PROCEED will be issued no later than thirty 
(30) DAYS after the NOTICE OF AWARD unless otherwise agreed upon in writing, or as may 
be specified in the SUPPLEMENTAL CONDITIONS. 
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4.2 SUBCONTRACTORS 
 
4.2.1 Subcontracts shall be in accordance with, and CONTRACTOR shall be bound by, the following 

provisions: 
 

4.2.1.1 All subcontracts shall be subject to review and acceptance by GILBERT. 

4.2.1.2 All subcontracts shall be in writing and shall provide that all WORK 
to be performed hereunder shall be performed in accordance with 
the terms of the CONTRACT. 

4.2.1.3 True copies of any and all subcontracts shall be furnished to 
GILBERT; however, prices may be omitted. 

4.2.1.4 The subcontracting of any part of the WORK will in no way relieve 
CONTRACTOR of his responsibility or liability or obligation under 
the CONTRACT. 

4.2.1.5 All subcontracts and purchase orders for equipment shall state 
guaranteed delivery dates, at such times as determined by 
CONTRACTOR, which will allow CONTRACTOR to complete the 
PROJECT within the CONTRACT TIME. 

 
4.2.2 If GILBERT or ENGINEER has reasonable objection to any proposed SUBCONTRACTOR, 

CONTRACTOR shall submit a substitute to whom GILBERT and ENGINEER have no 
reasonable objection, and the CONTRACT SUM shall be increased or decreased by the 
difference in cost occasioned by such substitution and an appropriate CHANGE ORDER shall 
be issued. 

 
4.2.3 CONTRACTOR shall make no substitution for any SUBCONTRACTOR, person or entity 

previously selected if GILBERT or ENGINEER make reasonable objection to such 
substitution. 

 
4.3 CONTRACTOR'S REPRESENTATIVE AND EMERGENCIES 
 
4.3.1 CONTRACTOR shall at all times be present at the WORK in person or represented by a 

competent superintendent who shall supervise and direct the WORK and shall be authorized by 
CONTRACTOR to receive and fulfill instructions from ENGINEER.  

 
4.3.2 CONTRACTOR shall supervise and direct the WORK.  He shall be solely responsible for the 

means, methods, techniques, sequences and procedures of construction.  CONTRACTOR shall 
employ and maintain on the SITE a qualified supervisor or superintendent who shall be 
designated in writing by CONTRACTOR as CONTRACTOR'S representative at the site.  The 
supervisor shall have full authority to act on behalf of CONTRACTOR and all communications 
given to the supervisor shall be as binding as if given to CONTRACTOR.  The supervisor shall 
be present on the SITE at all times as required to perform adequate supervision and 
coordination of the WORK. 
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4.3.3 Emergencies that may arise during the progress of the WORK may require special effort or 
require extra shifts of men to continue the WORK beyond normal working hours.  
CONTRACTOR shall be prepared in case of such emergencies from whatever cause, to do all 
necessary WORK promptly. 

 
4.4 CONTRACT DOCUMENTS 
 
4.4.1 CONTRACTOR shall keep at the SITE a copy of the CONTRACT DOCUMENTS and shall at 

all times give ENGINEER access thereto. 
 
4.4.2 The documents that make up the CONTRACT DOCUMENTS are intended to be complete and 

complementary, and to prescribe a complete WORK which CONTRACTOR shall perform in a 
manner acceptable to ENGINEER and in full compliance with the terms of the CONTRACT.  
CONTRACTOR shall provide GILBERT with a complete and operable WORK, even though 
the PLANS and SPECIFICATIONS may not specifically call out all items or items of work 
required of CONTRACTOR to complete his task.  If any omissions are made of information 
necessary to carry out the full intent and meaning of the CONTRACT DOCUMENTS, 
CONTRACTOR shall immediately notify ENGINEER, who shall immediately notify 
GILBERT.  ENGINEER will make the necessary corrections for furnishing of detailed 
instructions.  In case of discrepancies, the more stringent requirement shall govern. 

 
4.4.3 Any drawings or PLANS listed anywhere in the SPECIFICATIONS or ADDENDA thereto 

shall be regarded as a part thereof and of the CONTRACT.  Anything mentioned in these 
SPECIFICATIONS and not indicated on the PLANS and not mentioned in these 
SPECIFICATIONS shall be of the same force and effect as if indicated or mentioned in both. 

 
4.4.4 CONTRACTOR shall perform the WORK in accordance with the lines, grades, cross sections, 

and dimensions indicated on the PLANS and detailed drawings. 
 
4.4.5 Unless otherwise specified in the SUPPLEMENTAL CONDITIONS, CONTRACTOR shall 

furnish all MATERIALS, labor, tools, equipment, water, light, power, transportation, 
superintendence, temporary construction of every nature, and incidentals, including, but not 
limited to, dust and traffic control measures, and to perform all WORK involved in executing 
the CONTRACT in a satisfactory and workmanlike manner within the CONTRACT TIME. 

 
4.4.6 Anything in the CONTRACT DOCUMENTS notwithstanding, CONTRACTOR accepts the 

responsibility of constructing a watertight, weathertight PROJECT. 
 
4.5 ERRORS AND OMISSIONS 
 
 The PLANS are presumed to be correct, but CONTRACTOR shall be required to check 

carefully all dimensions before beginning the WORK.  If any errors or omissions are 
discovered, ENGINEER shall be so notified in writing.  ENGINEER shall immediately notify 
GILBERT who will then make such corrections, and interpretations as may be deemed 
necessary for fulfilling the intent of the PLANS and SPECIFICATIONS and shall issue 
appropriate ENGINEER’S INSTRUCTION BULLETINS.  Any such adjustments made by 
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CONTRACTOR without prior review and acceptance shall be at his own risk.  The settlement 
of any complication or disputed expenses arising from such adjustment shall be made by 
CONTRACTOR at his own expense. 

 
4.6 QUALIFICATIONS FOR EMPLOYMENT 
 
4.6.1 No person under the age of sixteen (16) years for normal occupations, no person under the age 

of eighteen (18) years in hazardous occupations and no person currently serving a sentence in a 
penal or correctional institution shall be employed to perform any WORK under this 
CONTRACT.  Each person working must provide proof of United States citizenship or legal 
work identification. 

 
4.6.2 Immigration Law Compliance Warranty   

 
4.6.2.1 As required by A.R.S. § 41-4401, Contractor hereby warrants its compliance with 

all federal immigration laws and regulations that relate to its employees and A.R.S. 
§ 23-214(A). Contractor further warrants that after hiring an employee, Contractor 
verifies the employment eligibility of the employee through the E-Verify program.   

4.6.2.2 If  Contractor uses any subcontractors in performance of the Work, subcontractors 
shall warrant their compliance with all federal immigration laws and regulations 
that relate to its employees and A.R.S. § 23-214(A), and subcontractors shall 
further warrant that after hiring an employee, such subcontractor verifies the 
employment eligibility of the employee through the E-Verify program.   

4.6.2.3 A breach of this warranty shall be deemed a material breach of the Contract that is 
subject to penalties up to and including termination of the Contract.  Contractor is 
subject to a penalty of $100 per day for the first violation, $500 per day for the 
second violation, and $1,000 per day for the third violation.  Gilbert at its option 
may terminate the Contract after the third violation.  Contractor shall not be 
deemed in material breach of this Contract if the Contractor and/or subcontractors 
establish compliance with the employment verification provisions of Sections 
274A and 274B of the federal Immigration and Nationality Act and the E-Verify 
requirements contained in A.R.S. § 23-214(A).   

4.6.2.4 Gilbert retains the legal right to inspect the papers of any Contractor or 
subcontractor employee who works on the Contract to ensure that the Contractor or 
subcontractor is complying with the warranty.   Any inspection will be conducted 
after reasonable notice and at reasonable times.    

4.6.2.5 If state law is amended, the parties may modify this paragraph consistent with state 
law. 

 
4.6.3 Equal Treatment of Workers 
 

4.6.3.1 CONTRACTOR shall keep fully informed of all federal and state laws, county and 
local ordinances, regulations, codes and all orders and decrees of bodies or 
tribunals having any jurisdiction or authority, which in any way affect the conduct 
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of the WORK.  CONTRACTOR shall at all times observe and comply with all 
such laws, ordinances, regulations, codes, orders and decrees; this includes, but is 
not limited to laws and regulations ensuring equal treatment for all employees and 
against unfair employment practices, including the Occupational Safety and Health 
Administration (“OSHA”) and the Fair Labor Standards Act (“FLSA”).  
CONTRACTOR shall protect and indemnify GILBERT and its representatives 
against any claim or liability arising form or based on the violation of such, whether 
by CONTRACTOR or its employees. 

 
4.7 CHARACTER OF WORKERS 
 
4.7.1 CONTRACTOR shall have in place and enforce a drug-free workplace policy which complies 

with the requirements of the Drug-Free Workplace Act. 
 
4.7.2 CONTRACTOR shall at all times employ sufficient labor and equipment for prosecuting the 

several classes of WORK to full completion in the manner and time required by the 
CONTRACT DOCUMENTS. 

 
4.7.3 All workmen shall be competent and have sufficient skill, knowledge and experience in their 

class of work and in the operation of equipment required to perform all WORK properly and 
satisfactorily. 

 
4.7.4 CONTRACTOR shall at all times enforce strict discipline and good order among its workmen 

and shall not permit the use of alcohol or controlled substances (without a medical 
authorization) at the SITE. 

 
4.7.5 Any person employed by CONTRACTOR or any SUBCONTRACTOR who, in the opinion of 

ENGINEER does not perform his work in a proper and skillful manner or is intemperate or 
disorderly shall, at the written request of ENGINEER be removed from the WORK by 
CONTRACTOR or SUBCONTRACTOR employing such persons, and shall not be employed 
again in any portion of the WORK without the approval of ENGINEER.  CONTRACTOR or 
SUBCONTRACTOR shall hold GILBERT harmless from damages or claims for compensation 
that may occur in the enforcement of this section. 

 
4.7.6 Should CONTRACTOR or SUBCONTRACTOR fail to remove such person as required above, 

or fail to furnish suitable and sufficient personnel for the proper prosecution of the WORK, 
GILBERT may suspend the WORK by written notice until such orders are complied with. 

 
4.8 MAINTENANCE OF TRAFFIC 
 
4.8.1 CONTRACTOR shall submit a Traffic Control Plan to GILBERT’S traffic engineer in 

accordance with Section 10-5(b) of the Gilbert Municipal Code.  No work shall begin until a 
Traffic Control Plan has been approved, unless authorized in writing by the ENGINEER.  
CONTRACTOR shall coordinate with the various agencies both commercial and public, 
involved in the collection and removal of trash and garbage, so that adequate services are 
maintained. 
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4.8.2 The CONTRACTOR will coordinate and schedule off-duty police officers with the Town of 
Gilbert as a part of the CONTRACTOR’s traffic control work.  GILBERT will pay for the 
officers directly with no payment to the CONTRACTOR for this item.  The CONTRACTOR 
will be required to present an overall estimate of off duty officer hours required with the 
submission of his master schedule for the project.  Officers charge a minimum of four hours to 
the project if scheduled.  In the event that the CONTRACTOR fails to prosecute the work in a 
timely and orderly fashion, GILBERT shall notify the CONTRACTOR and reserves the right to 
negotiate a corresponding deductive change order with the CONTRACTOR based upon the 
cost of $65/hour/officer that GILBERT will incur for the off duty officers.    

 
4.8.3 Safe and adequate pedestrian and vehicular access shall be provided and maintained to fire 

hydrants, commercial and industrial establishments, churches, schools, parking lots, motels, 
hospitals, fire stations, police stations, residential properties and establishments of a similar 
nature. 

 
4.8.4 Grading operations, roadway excavation and fill construction shall be conducted and 

maintained in such a manner as to provide a reasonably satisfactory and safe surface for 
vehicular and pedestrian traffic.  When rough grading is completed, the roadbed shall be 
brought to and maintained in a reasonably smooth condition, satisfactory and safe for vehicular 
traffic at the posted speed limit.  Pedestrian walkways shall be provided and maintained in a 
like manner.  CONTRACTOR shall accomplish any additional grading operations and/or 
repairs, including barricade replacement or repairs during working and non-working periods 
which, in the opinion of ENGINEER, are required. 

 
4.8.5 In the event of abnormal weather conditions, such as windstorms and rainstorms, 

CONTRACTOR shall immediately inspect his WORK area and take all necessary actions to 
insure that public access and safety are maintained. 

 
4.8.6 CONTRACTOR shall provide ENGINEER with the emergency phone number of his 

representatives. 
 
4.9 CLEANUP AND DUST CONTROL 

 
4.9.1 Throughout all phases of construction, including suspension of WORK, and until final 

acceptance of the PROJECT, CONTRACTOR shall keep the WORK area clean and free from 
rubbish, excess material and debris generated by construction activities. 

 
4.9.2 CONTRACTOR shall take whatever steps, procedures or means required to prevent any dust 

nuisance due to his construction operations.  The dust control measures shall be maintained at 
all times to the satisfaction of ENGINEER and in accordance with the requirements of the 
Maricopa County Bureau of Air Control Rules and Regulations. 

 
4.9.3 Failure of CONTRACTOR to comply with ENGINEER'S cleanup orders may result in an order 

to suspend WORK until the condition is corrected.  No additional compensation or time will be 
allowed as a result of such suspension and ENGINEER has the authority to take such other 
measures as may be necessary to remedy the situation. 
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4.10 SANITATION 
 
4.10.1 CONTRACTOR shall provide suitable and adequate sanitary conveniences for the use of all 

persons employed on the PROJECT.  All sanitary conveniences shall conform to the regulations 
of the public authority having jurisdiction over such matters.  At the completion of the 
PROJECT, all such sanitary conveniences shall be removed and the premises left in a sanitary 
condition. 

 
4.10.2 CONTRACTOR shall cooperate with and follow directions of the Arizona Department of 

Public Health Services and the Maricopa County Health Department with respect to sanitation 
facilities.  State and County Public Health Service representatives shall have access to the 
WORK wherever it is in preparation or progress, and CONTRACTOR shall provide proper 
facilities for such access and inspection. 

 
4.11 WATER 
 
4.11.1 CONTRACTOR and each SUBCONTRACTOR shall supply adequate pure cool drinking 

water with individual drinking cups for the use of employees on this construction.  The quality 
of drinking water shall meet all applicable federal, state and local standards for drinking water. 

 
4.11.2 It shall be the responsibility of CONTRACTOR to provide and maintain, at his own expense, 

an adequate supply of water for his use for construction and to install and maintain necessary 
supply connections and piping for same.  Before final acceptance of the completed PROJECT, 
all temporary connections and piping installed by CONTRACTOR shall be removed. 

 
4.11.3 CONTRACTOR shall apply for a fire hydrant meter and pay for all construction water used at 

the current rates charged by GILBERT, if CONTRACTOR desires to obtain water from the 
distribution system at any point. 

 
 
4.12 CONSTRUCTION STAKING 
 
4.12.1 Construction staking will be made by CONTRACTOR in accordance with the technical 

requirements of Section 105.8 of the MAG Specifications unless otherwise provided in the 
SUPPLEMENTAL CONDITIONS.  CONTRACTOR shall provide and pay for all building 
layout staking, including elevations and all other PROJECT staking. 

 
4.12.2 Replacement of construction stakes that have been knocked out due to CONTRACTOR'S 

WORK or lack of WORK, weather conditions, traffic, vandalism or utility contractors will be 
done at CONTRACTOR'S expense. 

 
4.13 BLUE STAKE 
 
 CONTRACTOR is required to notify Blue Stake (263-1100) prior to the excavation of any 

material in accordance with A.R.S. § 40-360.22.  CONTRACTOR shall directly contact 
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GILBERT for marking of electrical for traffic signals, sprinkler and irrigation facilities. 
 
4.14 UTILITIES SHOWN ON THE PLANS 
 
4.14.1 Regardless of what utilities are shown on the PLANS, it shall be CONTRACTOR'S 

responsibility to verify these locations and any additional lines which may exist through 
consulting with GILBERT, utility companies and/or "Blue Stake." 

 
4.14.2 Existing utilities are indicated on PROJECT PLANS in accordance with the best information 

available.  CONTRACTOR shall notify all owners of utilities when his WORK is in progress 
and shall make such arrangements as are necessary to make any emergency repair to any utility, 
in a manner satisfactory to GILBERT of a damaged utility line, including individual or house 
service utility lines. 

 
4.14.3 No extra compensation will be made for the repair of any individual or house service utility or 

utility lines damaged by CONTRACTOR'S labor forces or equipment, nor for any damage 
incurred through neglect or failure to provide protective barriers, lights and other devices or 
means required to protect such existing utilities. 

 
4.14.4 CONTRACTOR shall expose all sanitary and storm sewers, water, gas, electric, telephone 

utility lines, and other underground structures that might interfere with the WORK, in order to 
permit survey location prior to construction. 

 
4.14.5 CONTRACTOR shall assume full responsibility for damages to any underground facility/utility 

properly shown on the Plans or properly located by the Utility owner, as a result of failing to 
obtain information as to its location, failing to excavate in a careful and prudent manner (as 
defined in MAG Spec’s), or failing to take measures for protection of the facilities/utilities. The 
Contractor is liable to the owner of the Underground Facility/Utility for the total cost of the 
repair. 

 
 
4.15 UTILITIES NOT SHOWN ON THE PLANS 
 
4.15.1 If utility lines are encountered which are not shown on the PLANS, and not located, or 

incorrectly located by the Utility owner, other than individual or house service utility lines, and 
these lines are damaged or work is required to clear same, then MAG Spec Section 109.8 and 
A.R.S. § 40-360 shall apply.   

 
4.15.2 The work necessary for the raising, lowering, or relocating of any such utility shall be at the 

Utility owner’s expense.  The necessary WORK may be done by the Utility owner or by 
CONTRACTOR, or as a collaborative effort, at the option of the Utility owner.  All WORK 
shall be in accordance with the standards of GILBERT and the Utility owner. 

 
4.15.3 In most cases, individual or house service utility lines are not shown on the PLANS.  It shall be 

CONTRACTOR’S responsibility to locate and protect these individual or house services.  If, 
due to CONTRACTOR’S operations, any of these lines are damaged, he shall repair or replace 
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these lines in a manner satisfactory to the owner of the utility at no extra cost to GILBERT.  In 
addition, the cost of location, protection, and working around these individual or house service 
utility lines shall be included in CONTRACTOR’S bid for the WORK under this CONTRACT. 

 
4.16 DRIVEWAYS AND WALKS 
 
4.16.1 Inconvenience caused by digging across driveways and sidewalks shall be kept to a minimum 

by restoring the serviceability of the drive or sidewalk as soon as possible.  At least 24 hours in 
advance of blocking driveways, CONTRACTOR shall notify the property owner.  
CONTRACTOR shall replace or repair any damage done to driveways and walks to not less 
than the condition existing prior to CONTRACTOR'S WORK.  If it is necessary to leave an 
excavation open across driveways or sidewalks, CONTRACTOR shall provide temporary relief 
in the form of steel plates over the excavation. 

 
4.16.2 Temporary paving replacement in front of business establishments shall be placed immediately 

following backfill and shall remain in place until the condition of the backfill is suitable for 
permanent pavement replacement. 

 
4.16.3 Direct access shall be provided at all times to fire engine hoses, fire hydrants, hospitals, police 

stations, and at all other agencies or services where emergencies may require immediate access 
to same. 

 
4.17 TREES AND SHRUBBERY 
 
4.17.1 All trees and shrubbery within the right-of-way or easements shall be protected by 

CONTRACTOR insofar as practicable.  No trees or shrubbery shall be removed without the 
prior approval of GILBERT. 

 
4.17.2 In the event shrubbery or trees must be trimmed or removed, CONTRACTOR shall notify the 

property owner to do so within a reasonable time prior to construction.  All shrubbery or trees 
not removed by the property owner shall be trimmed or removed by CONTRACTOR and 
hauled from the job at CONTRACTOR'S expense. 

 
4.17.3 All trees, shrubs, hedges, brush, etc., designated on the PLANS, or by ENGINEER for removal, 

shall be completely removed and disposed of as indicated on the PLANS or specified. 
 
4.18 IRRIGATION DITCHES AND STRUCTURES 
 
 CONTRACTOR shall contact the owners of any ditches, irrigation lines, and appurtenances 

which interfere with the WORK and shall make arrangements for dry-up or scheduling of water 
deliveries.  CONTRACTOR shall be liable for any damage due to irrigation facilities damaged 
by his operations and shall repair such damaged facilities to an "equal or better than" original 
condition. 

 
4.19 ROADS AND FENCES 
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4.19.1 Streets and roads subjected to interference by the prosecution of this WORK shall be kept open 
in compliance with Section 4.9 and maintained by CONTRACTOR until the WORK is 
completed. 

 
4.19.2 All fences located in easements, when damaged or temporarily removed, shall be restored to a 

condition equal to or better than the original condition.  Such fences shall be restored at 
CONTRACTOR'S expense. 

 
4.20 PROTECTION OF WORK AND CLEANING UP 
 
4.20.1 CONTRACTOR shall be responsible for the protection of all WORK until its completion and 

final acceptance, and he shall at his own expense, replace damaged or lost material, or repair 
damaged parts of the WORK, and CONTRACTOR and his Sureties shall be liable therefore. 

 
4.20.2 CONTRACTOR shall remove from the vicinity of the completed WORK all plant, surplus 

material or equipment belonging to him or used under his direction during construction.  All 
surplus excavated material, concrete, plaster and debris of all kinds shall be removed from 
GILBERT'S premises, streets or portions of building or property at or adjacent to the site of the 
WORK excepting that select material which may be required for refilling or grading the 
surface.  Salvage material shall be stored at areas designated by ENGINEER.  Where an area is 
indicated to be "cleared", all the weeds, vegetation, shrubs and trees shall be removed unless 
they are specifically noted not to be removed. 

 
4.21 METHODS AND EQUIPMENT 
 
4.21.1 The methods and equipment adopted by CONTRACTOR shall be such as will secure a 

satisfactory quality of WORK and will enable CONTRACTOR to complete the WORK in the 
time agreed upon.  The selection and use of these methods and equipment is the responsibility 
of CONTRACTOR. 

 
4.21.2 When the SPECIFICATIONS state the construction shall be performed by the use of certain 

methods and equipment, such methods and equipment shall be used unless others are 
authorized by ENGINEER.  If CONTRACTOR desires to use a method or type of equipment 
other than those specified, he may make that request to GILBERT, who shall immediately 
forward the request to ENGINEER.  The request shall be in writing and shall include a full 
description of the methods and equipment proposed to be used and an explanation of the 
reasons for desiring to make the change.  If approval is given, it will be on the condition that 
CONTRACTOR will be fully responsible for producing construction work that performs the 
equivalent or better function as the original specifications..  Approval by GILBERT does not 
guarantee acceptance of the final Work, which will be determined by ENGINEER after 
evaluating whether equivalent or better function as the original specifications was or will be 
achieved.  If, after trial use of the substituted methods or equipment, ENGINEER determines 
that the WORK produced does not meet the SPECIFICATIONS, CONTRACTOR shall 
discontinue the use of the substitute method or equipment and shall complete the remaining 
construction with the specified methods, equipment and quality, or take such other corrective 
action as ENGINEER may direct.  No change will be made in basis of payment of the 
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construction items involved nor in the CONTRACT TIME as result of authorizing a change in 
methods or equipment under these provisions.  CONTRACTOR may appeal a decision of 
ENGINEER under this Section to the   GILBERT’S REPRESENTATIVE.  Any such appeal 
must be made in writing within forty-eight (48) hours of ENGINEER'S decision or the right to 
appeal is waived. 

 
4.22 SUSPENSION OF WORK 
 
 In case of suspension of WORK from any cause whatever, CONTRACTOR shall be 

responsible for the protection of all MATERIALS and equipment.  CONTRACTOR shall 
provide suitable drainage and erect temporary structures where necessary to protect the 
MATERIALS and equipment. 

 
4.23 DELAYS AND EXTENSION OF TIME 
 
4.23.1 If CONTRACTOR finds it impossible for reasons beyond his control to complete the WORK 

within the CONTRACT TIME as specified or as extended, he shall immediately submit a 
written request to ENGINEER for an extension of time setting forth therein the reasons that he 
believes will justify the granting of his request.  CONTRACTOR'S plea that insufficient time 
was specified is not a valid reason for extension of time.  If ENGINEER finds that the WORK 
was delayed because of conditions beyond the control and through no fault of CONTRACTOR, 
he may extend the CONTRACT TIME in such amount as the conditions justify.  The extended 
CONTRACT TIME shall be non-compensable and shall be in full force and affect the same as 
though it were the original CONTRACT TIME. 

 
4.23.2 In setting the CONTRACT TIME, it has been assumed that up to 3 WORKING DAYS may be 

lost as a result of weather conditions which will slow down the normal progress of WORK; 
therefore, no extensions in CONTRACT TIME will be allowed for the first 3 WORKING 
DAYS lost due to bad weather conditions. Attention is directed to the nearest weather bureau 
station in the vicinity of the WORK for determining the extremes of temperature, wind 
velocities and the amount and intensity of precipitation that can be expected. 

 
4.23.3 To receive consideration, a request for extension of time must be made in writing to 

ENGINEER stating the reason for said request, and such request must be received by 
ENGINEER within forty-eight (48) hours following the end of the delay-causing condition. 

 
4.23.4 ENGINEER shall ascertain the facts and extent of the delay, and its findings of the facts thereon 

shall be final and conclusive.   
4.23.5 An extension of time may be granted by GILBERT after the expiration of the time originally 

fixed in the CONTRACT or as previously extended, and the extension so granted shall be 
deemed to commence and be effective from the date of such expiration.  Any extension of time 
shall not release the sureties upon any bond required under the CONTRACT. 

 
4.23.6 GILBERT'S or ENGINEER’S liability for delay from any cause shall be limited to granting a 

time extension to CONTRACTOR and there is no other obligation, expressed or implied, on 
the part of GILBERT or ENGINEER to CONTRACTOR for delay from any cause.  An 
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extension of CONTRACT TIME shall not release the sureties of their obligations, which shall 
remain in full force until the discharge of the CONTRACT. 

 
4.24 GILBERT'S RIGHT TO CARRY OUT THE WORK 
 
 If CONTRACTOR defaults or neglects to carry out the WORK in accordance with the 

CONTRACT DOCUMENTS, and fails within ten (10) working days after receipt of written 
notice from GILBERT to commence and continue correction of such default or neglect with 
diligence and promptness, GILBERT may without prejudice to any other remedy GILBERT 
may have, make good such deficiencies.  In such case an appropriate CHANGE ORDER shall 
be issued deducting from the payments then or thereafter due CONTRACTOR the cost of 
correcting such deficiencies, including compensation for ENGINEER’S additional services 
made necessary by such default, neglect or failure.  If the payment then or thereafter due 
CONTRACTOR is not sufficient to cover such amount, CONTRACTOR shall pay the 
difference to GILBERT. 

 
4.25 TERMINATION FOR BREACH OF CONTRACT 
 
4.25.1 If CONTRACTOR refuses or fails to prosecute the WORK or any separable part thereof in 

accordance with the PLANS AND SPECIFICATIONS or with such diligence as will ensure its 
completion within the time specified herein, or an extension thereof, or fails to complete such 
WORK within time, or if he or any of his SUBCONTRACTOR(S) should violate any of the 
provisions of the CONTRACT, GILBERT may terminate this CONTRACT. 

 
4.25.2 In the event of any such termination, GILBERT shall immediately serve written notice thereof 

upon the Surety and CONTRACTOR, and the Surety shall have the right to take over and 
perform the CONTRACT; provided however, that if the Surety within fifteen (15) DAYS after 
the serving upon it of a notice of termination does not give GILBERT written notice of its 
intention to take over and perform the CONTRACT and does not commence performance 
thereof within thirty (30) DAYS from the date of serving said notice, GILBERT may take over 
the WORK and prosecute the same to completion by CONTRACT or by any other method 
GILBERT may deem advisable.  GILBERT may, without liability for so doing, take possession 
of and utilize in completing the WORK such MATERIALS, appliances, plants and other 
property belonging to CONTRACTOR that may be on the site of the WORK and be necessary 
therefore.  For any portion of such WORK that GILBERT elects to complete by furnishing 
employees, MATERIALS, tools and equipment, GILBERT shall be compensated for such in 
accordance with the schedule of compensation for force account work in the section on 
payment for changes in the WORK. 

 
4.25.3 The foregoing provisions are in addition to and not in limitation of any other rights or remedies 

available to GILBERT. 
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PART V 
 

GENERAL CONDITIONS 
 

CONTROL OF WORK 
 
5.1  TIME OF WORK 
 
5.1.1 Initial Contract Schedule 
 

5.1.1.1 Prior to the preconstruction meeting, CONTRACTOR shall furnish to ENGINEER 
one hard copy and one copy in electronic format of an INITIAL CONTRACT 
SCHEDULE. 

5.1.1.2  The INITIAL CONTRACT SCHEDULE shall be based on and incorporate the 
CONTRACT Milestone and Completion Dates specified in the CONTRACT 
DOCUMENTS. 

5.1.1.3  The INITIAL CONTRACT SCHEDULE shall indicate the detailed plan for the 
work to be completed in the first ninety (90) days of the CONTRACT; details of 
planned mobilization of plant and equipment; sequence of early operations; and 
procurement of MATERIALS and equipment. WORK beyond ninety (90) days 
shall be shown in summary form. 

5.1.1.4  The INITIAL CONTRACT SCHEDULE shall be a time-scaled, resource loaded 
Critical Path Method (CPM) type schedule, prepared in a Primavera compatible 
software. 

5.1.1.5  VERTICAL PROJECTS - The INITIAL CONTRACT SCHEDULE shall be cost 
loaded. The accepted cost loaded schedule will be used as a basis for monthly 
progress payments until acceptance of the CONTRACT SCHEDULE. Use of the 
INITIAL CONTRACT SCHEDULE for progress payments shall not exceed 30 
days. 

5.1.1.6  HORIZONTAL PROJECTS – The Bid Schedule will be used as a basis for 
monthly progress payments.   

5.1.1.7   Overall time of completion and time of completion for each milestone shown on 
the INITIAL CONTRACT SCHEDULE shall adhere to the times in the 
SUPPLEMENTAL CONDITIONS, unless an earlier (advanced) initial time of 
completion is requested by CONTRACTOR and agreed to by ENGINEER. Any 
such agreement shall be formalized by a CHANGE ORDER. 

5.1.1.8  ENGINEER will review the INITIAL CONTRACT SCHEDULE for conformance 
with the requirements of the CONTRACT DOCUMENTS. ENGINEER will return 
the INITIAL CONTRACT SCHEDULE with comments within five (5) working 
days after receiving it from CONTRACTOR. 
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5.1.2   Contract Schedule Development 
 

5.1.2.1  Within fifteen (15) working days after receiving the NOTICE TO PROCEED, 
CONTRACTOR shall submit a detailed proposed CONTRACT SCHEDULE 
presenting an orderly and realistic plan for completion of the WORK, in 
conformance with the requirements of the CONTRACT DOCUMENTS. 

5.1.2.2  The proposed CONTRACT SCHEDULE shall furnish or comply with the 
following requirements: 

 
    VERTICAL PROJECTS 
 

A.       A time scaled cost loaded CPM type schedule. 

B.       No activity on the schedule shall have a duration longer than ten (10) 
working days, with the exception of fabrication and procurement activities, 
unless otherwise approved by ENGINEER if the PROJECT is a horizontal 
project (road, sewer, water improvements). Activity durations shall be the 
total number of actual days required to perform that activity including 
consideration of weather impact on completion of that activity. 

C.       Procurement of major equipment, through receipt and inspection at the SITE, 
identified as a separate activity. 

D.       GILBERT furnished MATERIALS and equipment if any, identified as 
separate activities. 

E.       Dependencies (or relationships) between activities. 

F.       Processing/approval of submittals and shop drawings for major equipment. 
Activities that are dependent on submittal acceptance and/or MATERIAL 
delivery shall not be scheduled to start earlier than the expected acceptance 
or delivery dates. 

G.      The total cost of performing each activity. This cost shall be the total of 
labor, material, equipment, including overhead and profit. The sum of the 
cost for activities shall equal the total contract value. 

H.       Ten (10) working days for developing punch list(s), completion of punch list 
items, and final clean up for the WORK or any designated portion thereof.  
No other critical activities shall be scheduled during this period. 

I.         Interface with the WORK of other contractors (or entities). 
 

HORIZONTAL PROJECTS   
 

A.       A time scaled cost loaded CPM type schedule. 

B. No activity on the schedule shall have a duration longer than ten (10) 
working days, with the exception of fabrication and procurement activities, 
unless otherwise approved by ENGINEER.  Activity durations shall be the 
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total number of actual days required to perform that activity including 
consideration of weather impact on completion of that activity. 

C. Procurement of major equipment, through receipt and inspection at the SITE, 
identified as a separate activity. 

D. GILBERT furnished MATERIALS and equipment if any, identified as 
separate activities. 

E. Dependencies (or relationships) between activities. 

F. Processing/approval of submittals and shop drawings for major equipment.  
Activities that are dependent on submittal acceptance and/or MATERIAL 
delivery shall not be scheduled to start earlier than the expected acceptance 
or delivery dates. 

G. Ten (10) working days for developing punch list(s), completion of punch list 
items, and final clean up for the WORK or any designated portion thereof.  
No other critical activities shall be scheduled during this period. 

H.  Interface with the WORK of other contractors (or entities). 
 

5.1.2.3  CONTRACTOR shall submit to ENGINEER one hard copy and one copy in 
electronic format of the CONTRACT SCHEDULE. 

5.1.2.4  ENGINEER will review the proposed CONTRACT SCHEDULE for conformance 
with the requirements of the CONTRACT DOCUMENTS. Within five (5) working 
days after receipt, ENGINEER will accept the CONTRACT SCHEDULE or will 
return it with comments. If the proposed CONTRACT SCHEDULE is not 
accepted, CONTRACTOR shall revise the schedule to incorporate comments and 
resubmit the schedule for acceptance within five (5) working days after receiving it. 
The accepted schedule shall become the CONTRACT SCHEDULE.  Schedules 
showing a completion date earlier than the contract date will not be accepted. 

5.1.2.5  The CONTRACT SCHEDULE shall be the basis for evaluating job progress, 
payment requests, and time extension requests. The responsibility for developing 
the CONTRACT SCHEDULE and monitoring actual progress as compared to the 
schedule rests with CONTRACTOR. 

5.1.2.6  Failure of the CONTRACT SCHEDULE to include any element of the WORK or 
any inaccuracy in the CONTRACT SCHEDULE will not relieve CONTRACTOR 
from responsibility for accomplishing all the WORK in accordance with the 
CONTRACT 

5.1.2.7  Acceptance of the CONTRACT SCHEDULE will not relieve CONTRACTOR of 
the responsibility for accomplishing the WORK in accordance with the 
CONTRACT. 

 
5.1.3 Monthly Updates 
 

5.1.3.1  CONTRACTOR shall submit to ENGINEER each month an up-to-date status 
report of the work. The status report shall include: 
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A.      CONTRACTOR'S estimated percentage complete for each activity not yet 

complete. 

B.      Actual start/finish dates for activities as appropriate. 

C.      Identification of processing errors, if any on the previous update reports. 

D.      Revisions, if any, to the assumed activity durations including revisions for 
weather impact for any activities due to the effect of the previous update on 
the schedule. 

E.      Identification of activities that are affected by proposed CHANGE ORDERS 
issued during the update period.  

F.       Resolution of conflict between actual work progress and schedule logic. 
When out of sequence activities develop in the CONTRACT SCHEDULE 
because of actual construction progress, CONTRACTOR shall submit 
revision to schedule logic to conform to current status and direction. 

 
5.1.3.2  ENGINEER will review the updated information and meet with CONTRACTOR 

each week at the SITE to determine the status of the WORK. If agreement cannot 
be reached on any issue, CONTRACTOR will use ENGINEER’S determination in 
the processing of the update. 

5.1.3.3  CONTRACTOR will incorporate ENGINEER’S review comments and submit two 
(2) copies of the report. 

5.1.3.4  Progress payments pursuant to the CONTRACT will be based on the update of the 
CONTRACT SCHEDULE. 

 
5.1.4   Schedule Revisions 
 

5.1.4.1  If the sequence of construction differs significantly, as determined by ENGINEER, 
from the CONTRACT SCHEDULE, CONTRACTOR shall submit within five (5) 
working days a revised schedule to ENGINEER for acceptance. 

5.1.4.2  When a proposed CHANGE ORDER is issued which has the potential to impact 
specified completion dates, the CHANGE ORDER request shall include a description 
of the impact of such changes.  If approved, it shall be incorporated into the 
CONTRACT SCHEDULE. Time extensions will be considered only to the extent 
there is insufficient remaining float to accommodate these changes, and pursuant to 
Section 6 of the CONTRACT DOCUMENTS. 

5.1.4.3  Should CONTRACTOR, after acceptance of the CONTRACT SCHEDULE, intend 
to change its plan of construction, it shall submit its requested revisions to 
ENGINEER, along with a written statement of the revision, including a description 
of the logic for rescheduling the work, methods of maintaining adherence to 
intermediate milestones and other specific dates and the reasons for the revisions. If 
the requested changes are acceptable to ENGINEER, they will be incorporated into 
the CONTRACT SCHEDULE in the next reporting period. 
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5.1.4.4  Schedule revisions shall be submitted at least five (5) working days prior to the 
date of submission of update information. ENGINEER will have five (5) working 
days to review the revisions. 

 
5.1.5   Contract Schedule Reports 
 

CONTRACTOR shall submit two (2) copies of the following reports for the proposed 
CONTRACT SCHEDULE, CONTRACT SCHEDULE monthly updates, CONTRACT 
SCHEDULE revisions and recovery schedules: 

 
5.1.5.1  VERTICAL PROJECTS 

 
A.       Schedule Logic Report listing the activities, their early/late and actual start 

and finish dates, duration, float and the logic relationship of activities sorted 
by early start. 

B.       A Cost Report listing each activity and its associated cost, percentage of 
work accomplished, earned value to date, previous payments and amount 
earned for the update period. 

C.       A narrative report with the updated progress analysis, which shall include a 
description of problem areas, current and anticipated delaying factors and 
their impact, an explanation of corrective action taken and proposed 
revisions for recovery. Narrative report on proposed CONTRACT 
SCHEDULE will outline CONTRACTOR’S overall plan, strategy, crew 
movement and utilization, and other considerations in developing the 
schedule. 

 
5.1.5.2  HORIZONTAL PROJECTS 
 

A.  CPM Schedule Report listing the activities, their early/late and actual start 
finish dates, duration, float and the logic relationship of activities sorted by 
early start. 

B.  CONTRACTOR shall provide all the schedule files in Primavera compatible 
format on CD. 

 
5.1.6   Short Interval Schedules 
 

CONTRACTOR shall prepare a Short Interval Schedule (SIS) to be used throughout the duration 
of WORK. The SIS shall include all current activities and projected activities for the succeeding 
two (2) weeks. The SIS shall include actual start/finish dates for the preceding one (1) week.  
Eight copies of the SIS shall be submitted to ENGINEER at the weekly construction meeting. 
CONTRACTOR shall participate in short interval scheduling coordination during the weekly 
construction meetings. 
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5.1.7   Time of Essence 
 

Time is of the essence of this CONTRACT.  CONTRACTOR shall, to the fullest extent possible, 
carry on the various classes or parts of the WORK concurrently, and shall not defer construction 
of any portion of the Work in favor of any other portion of the WORK, without the express 
approval of ENGINEER. 

 
5.1.8   Date of Completion 
 

CONTRACTOR shall fully and satisfactorily complete the WORK within the CONTRACT 
TIME.  The date of completion is defined in Section 9.2. 

 
5.1.9   Responsibility for Completion 
 

5.1.9.1  CONTRACTOR shall furnish sufficient manpower, MATERIALS, facilities and 
equipment and shall work sufficient hours, including night shifts, overtime 
operations, Saturdays, Sundays and holidays as may be necessary to insure the 
prosecution and completion of the WORK in accordance with the accepted 
CONTRACT SCHEDULE.  If work on the critical path is seven days or more behind 
the currently updated CONTRACT SCHEDULE and it becomes apparent that the 
WORK will not be completed within the CONTRACT TIME, CONTRACTOR will 
implement whatever steps it deems necessary to make up all lost time.  If 
CONTRACTOR’S solution is not successful, it will make further attempts using the 
following sequence of events: 

 
A. Reschedule activities to achieve maximum practical concurrence of 

accomplishment of activities. 

B. If the above cannot be achieved then: 
 

 CONTRACTOR shall increase manpower in such quantities and crafts as 
will substantially eliminate, in the judgment of the ENGINEER, the 
backlog of work; or increase the number of working hours, shifts per 
working day, working days per week or the amount of equipment or any 
combination of the foregoing sufficiently to substantially eliminate in the 
judgment of the ENGINEER the backlog of work. 

 In addition, ENGINEER may require the CONTRACTOR to submit a 
recovery schedule demonstrating its program and proposed plan to make 
up a lag in scheduled progress and to ensure completion of the WORK 
within the CONTRACT TIME. If the ENGINEER finds the proposed 
recovery schedule unacceptable, it may require CONTRACTOR to submit 
a new plan.  If the actions taken by CONTRACTOR or the second plan 
proposed are unsatisfactory, ENGINEER may require the CONTRACTOR 
to take any of the actions set forth in the previous paragraph without 
additional cost to GILBERT to make up the lag in scheduled progress. 
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5.1.9.2  Failure of CONTRACTOR to comply with the requirements of this Section 5.1.9 
shall be considered grounds for a determination by GILBERT, that CONTRACTOR 
is failing to prosecute the WORK with such diligence as will ensure its completion 
within the time specified. 

 
5.1.10  Daily Reports 
 

CONTRACTOR shall submit a Daily Activity Report no later than 9:00 a.m. the following 
work day to ENGINEER for each workday including weekends and holidays, when worked. 

 
5.1.11  Payments Withheld 
 

Progress Payments may be withheld in whole or in part should CONTRACTOR fail to comply 
with the requirements of this Section 5.1. 

 
5.2 ENGINEER TO INTERPRET CONTRACT DOCUMENTS 
 
 ENGINEER will decide all questions which may arise as to the interpretation of the PLANS 

AND SPECIFICATIONS.  CONTRACTOR may appeal a decision of ENGINEER made 
pursuant to this paragraph to GILBERT’S REPRESENTATIVE.  Such appeal must be made in 
writing within forty-eight (48) hours of ENGINEER'S decision or the right to appeal is waived. 

 
5.3 FORMAL PROTEST 
 
5.3.1 If CONTRACTOR considers any WORK demanded of him to be outside the requirements of 

the CONTRACT, or if he considers any instruction, ruling, or decision of ENGINEER to be 
unfair, he shall, within forty-eight (48) hours after any such demand is made, or instruction, 
ruling or decision is given, file a written protest stating clearly and in detail his objections and 
the reasons therefore.  Except for such protests as are made of record in the manner and within 
the time above stated, CONTRACTOR shall be deemed to have waived and does hereby waive 
all claims for extra WORK, damages and extensions of time resulting from demands, 
instructions, rulings and decisions of ENGINEER.  If the protest is against a demand, 
instruction, ruling or decision of ENGINEER, it shall be filed with GILBERT’S 
REPRESENTATIVE.  

 
5.3.2 Upon receipt of a protest from CONTRACTOR of a decision of ENGINEER, GILBERT’S 

REPRESENTATIVE shall review the demands, instructions, rulings, or decisions objected to 
and shall promptly advise CONTRACTOR in writing of his final decision, which shall be 
binding.  Upon receipt of a protest from CONTRACTOR of a decision of GILBERT’S 
REPRESENTATIVE, the Town Manager shall review the demands, instructions, rulings, or 
decisions objected to and shall promptly advise CONTRACTOR in writing of his final 
decision, which shall be binding. 

 
5.3.3 CONTRACTOR shall continue work on the Project during the review of the formal protest. 
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5.4 PLANS 
 
5.4.1 The CONTRACT PLANS consist of general drawings.  These indicate such details as are 

necessary to give a comprehensive idea of the construction contemplated.  All authorized 
alterations affecting the requirements and information given on the CONTRACT PLANS shall 
be in writing.  The CONTRACT PLANS shall be supplemented by such working or shop 
drawings prepared by CONTRACTOR as are necessary to adequately control the WORK.  No 
change shall be made by CONTRACTOR in any working or shop drawing after it has been 
accepted by ENGINEER. 

 
5.4.2 CONTRACTOR shall keep a current copy of the PLANS and SPECIFICATIONS at the jobsite, 

and shall at all times give ENGINEER access thereto.  A current copy of PLANS and 
SPECIFICATIONS shall include red-line drawings, all ADDENDA, CHANGE ORDERS, 
ENGINEER INSTRUCTION BULLETINS, and any other approved change made to the 
PLANS and SPECIFICATIONS.  Any drawings or PLANS listed in the SPECIFICATIONS 
shall be regarded as a part thereof and ENGINEER will furnish from time to time such 
additional drawings, PLANS, profiles, and information as he may consider necessary for 
CONTRACTOR'S guidance. 

 
5.4.3 All authorized alterations affecting the requirements and information given on the accepted 

PLANS shall be in writing.  No changes shall be made of any plan or drawing after the same 
has been accepted by ENGINEER except by consent of ENGINEER in writing. 

 
5.5 CONFORMITY WITH PLANS AND ALLOWABLE DEVIATIONS 
 
 Finished surfaces in all cases shall conform with lines, grades, cross sections, and dimensions 

shown on the accepted PLANS.  Allowable deviations, other than specified tolerances, from the 
accepted PLANS and working drawings will in all cases be determined by ENGINEER. 

 
5.6 COORDINATION AND INTERPRETATION OF PLANS AND SPECIFICATIONS 
 
5.6.1 The documents which make up the CONTRACT DOCUMENTS are essential parts of the 

CONTRACT, and a requirement occurring in one is as binding as though occurring in all.  They 
are intended to be coordinated and to describe and provide for a complete WORK.  

 
5.6.2 Should it appear that the WORK to be done or any of the matters relative thereto are not 

sufficiently detailed or explained in these CONTRACT DOCUMENTS, CONTRACTOR shall 
promptly notify ENGINEER.  ENGINEER shall follow the procedures set forth in Section 
4.5.1.  In the event of any discrepancy between any drawing and the figures written thereon, the 
figures shall be taken as correct. 

 
5.6.3 In the event of there being a conflict between one CONTRACT DOCUMENT and any of the 

other CONTRACT DOCUMENTS, the more stringent requirement shall apply. 
 
5.6.4 CONTRACTOR shall not take advantage of any apparent error or omission in the PLANS or 
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SPECIFICATIONS.  In the event CONTRACTOR discovers such an error or omission, he shall 
immediately notify ENGINEER.  ENGINEER shall proceed as prescribed in Section 4.5.1 of 
the CONTRACT DOCUMENTS. 

 
5.7 ORDER OF WORK 
 
5.7.1 When required by the CONTRACT DOCUMENTS, CONTRACTOR shall follow the 

sequence of operations as set forth therein.  Full compensation for conforming with such 
requirements will be considered as included in the prices paid for CONTRACT items of 
WORK and no additional compensation will be allowed there for. 

 
5.7.2 The organization of the SPECIFICATIONS into divisions and articles and the arrangement of 

drawings shall not control CONTRACTOR in dividing the WORK among 
SUBCONTRACTORS or in establishing the extent of WORK to be performed by any trade. 

 
5.8 COOPERATION BETWEEN CONTRACTORS 
 
5.8.1 GILBERT reserves the right to CONTRACT for and perform other or additional WORK on or 

near the WORK covered by the CONTRACT.   
 
5.8.2 When separate contracts are let within the limits of any one PROJECT, each CONTRACTOR 

shall conduct his work so as not to interfere with or hinder the progress or completion of the 
WORK being performed by other CONTRACTORS.  CONTRACTORS working on the same 
PROJECT shall cooperate with each other as directed. 

 
5.8.3 Each CONTRACTOR involved shall assume all liability, financial or otherwise, in connection 

with his CONTRACT and shall protect and save harmless GILBERT from any and all damages 
or claims that may arise because of inconvenience, delay, or loss experienced by him because of 
the presence and operations of other CONTRACTORS working within the limits of the same 
PROJECT. 

 
5.8.4 CONTRACTOR shall arrange his WORK and shall place and dispose of the MATERIALS 

being used so as not to interfere with the operations of the other CONTRACTORS within the 
limits of the same PROJECT.  He shall join his WORK with that of others in an acceptable 
manner and shall perform it in proper sequence to that of the others. 

 
5.8.5 GILBERT will not honor any claim for extra compensation due to delays, extra WORK, or 

extension of time caused by any other CONTRACTORS working within the limits of the same 
PROJECT. 

 
5.9 INSPECTION 
 
5.9.1 CONTRACTOR shall furnish ENGINEER with every reasonable facility for ascertaining 

whether the WORK as performed is in accordance with the requirements and intent of the 
SPECIFICATIONS and CONTRACT. ENGINEER shall be permitted to inspect all 
MATERIALS and each part or detail of the WORK at any time for the purpose of expediting 
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and facilitating the progress of the WORK.  ENGINEER shall be furnished with such 
information and assistance by CONTRACTOR as required to make a complete and detailed 
inspection.  Should any WORK be covered up before acceptance or consent of ENGINEER, it 
must, if required by ENGINEER, uncovered for examination at CONTRACTOR'S expense.   
The direct control shall be solely the responsibility of CONTRACTOR'S foremen and 
superintendent. 

 
5.9.2 When the United States government is to pay a portion of the cost of the WORK covered by the 

CONTRACT, the WORK shall be subject to the inspection of the representatives of the U.S. 
government.  Such inspection shall in no sense make the U.S. government a party to this 
CONTRACT and will in no way interfere with the rights of either party under this 
CONTRACT. 

 
5.9.3 The inspection of the WORK shall not relieve CONTRACTOR of any of his obligations to 

fulfill his CONTRACT as herein provided.  Any unsuitable or defective MATERIALS and 
WORK may be rejected notwithstanding that such WORK and MATERIALS may have been 
previously overlooked and accepted or estimated for payment.  Unsuitable or defective 
MATERIALS shall be removed from the site within three (3) days of such rejection. 

 
5.10 LINES AND GRADES 
 
 Profiles and elevations are indicated on the PLANS.  All WORK under this CONTRACT shall 

be built in accordance with the lines and grades indicated on the PLANS.  These lines and 
grades may be modified as provided in Part VI (Changes in the Work) in the CONTRACT.  
The establishment of the lines and grades shall be set forth under these GENERAL 
CONDITIONS, as modified by the SUPPLEMENTAL CONDITIONS.  CONTRACTOR shall 
verify all vertical and horizontal controls using the nearest benchmark. 

 
5.11 USE OF SITE 
 
5.11.1 CONTRACTOR shall confine operations at the site to areas permitted by law, ordinances, 

permits and the CONTRACT DOCUMENTS, and shall not unreasonably encumber the site 
with any MATERIALS or equipment. 

 
5.11.2 CONTRACTOR shall coordinate all of the CONTRACT'S operations with, and secure 

approval from, ENGINEER before using any portion of the site. 
 
5.12 SEPARATE CONTRACTS TO GILBERT 
 
5.12.1 If any part of CONTRACTOR'S WORK depends on proper execution or results of WORK 

performed by GILBERT or any separate CONTRACTOR, CONTRACTOR shall, prior to 
proceeding with the WORK, promptly report to ENGINEER any apparent discrepancies or 
defects in such other WORK that render it unsuitable for such proper execution and results.  
Failure of CONTRACTOR so to report shall constitute an acceptance of GILBERT'S or 
separate CONTRACTOR'S WORK as fit and proper to receive the WORK, except as to defects 
which may subsequently become apparent in such WORK by others. 
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5.12.2 Should CONTRACTOR wrongfully cause damage to the WORK or property of GILBERT, or 

to other WORK or property on the site, CONTRACTOR shall promptly remedy such damage. 
 
5.12.3 Should CONTRACTOR wrongfully delay or cause damage to the WORK or property of any 

separate CONTRACTOR, CONTRACTOR shall, upon due notice, promptly attempt to settle 
with such other CONTRACTOR by agreement, or otherwise to resolve the dispute. 

 
5.13 TESTS 
 
5.13.1 If the CONTRACT DOCUMENTS, laws, ordinances, rules, regulations or orders of any public 

authority having jurisdiction require any portion of the WORK to be inspected, tested or 
approved, CONTRACTOR shall give ENGINEER timely notice of its readiness so ENGINEER 
may observe such inspection, testing or approval.  CONTRACTOR shall bear all costs of such 
inspections, test or approvals conducted by public authorities.  GILBERT shall reserve the right 
to conduct additional tests and inspections, and, unless otherwise provided, GILBERT shall 
bear all costs of other inspections, tests or approvals. 

 
5.13.2 Required certificates of inspection, testing or approval shall be secured by CONTRACTOR and 

CONTRACTOR shall promptly deliver them to ENGINEER. 
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PART VI 
 

GENERAL CONDITIONS 
 

CHANGES IN THE WORK 
 
6.1 CHANGES IN THE WORK 
 
6.1.1 GILBERT, without invalidating the CONTRACT and without notification of sureties, may 

order extra WORK, make changes by altering, or delete any portion of the WORK as specified 
herein, or as deemed necessary or desirable by GILBERT.  All such WORK shall be executed 
under the conditions of the original CONTRACT except that any claim for extension of time 
and additional cost caused thereby shall be adjusted at the time of ordering such change or extra 
WORK. 

 
6.1.2 In giving instructions, ENGINEER shall have authority to make minor changes in the WORK, 

not involving extra cost, and not inconsistent with the purposes of the WORK.  No extra 
WORK or change shall be made unless in pursuance of a written order by GILBERT.  Any 
claim for an addition to the CONTRACT SUM shall not be valid unless the change was so 
ordered, except in an emergency endangering life or property.  If CONTRACTOR claims that 
any instructions involve extra cost under the CONTRACT, he shall within forty-eight (48) 
hours after the receipt of such instructions, provide notice to ENGINEER of such claim, and 
before proceeding to execute the WORK, except in an emergency endangering life or property, 
and the procedure shall then be as provided to approve CHANGE ORDERS. 

 
6.1.3 It is mutually understood that it is inherent in the nature of municipal construction that some 

changes in the PLANS and SPECIFICATIONS may be necessary during the course of 
construction to adjust them to field conditions, and that it is of the essence of the CONTRACT 
to recognize a normal and expected margin of change.  GILBERT shall have the right to make 
such changes in the PLANS and the character of the WORK as may be necessary or desirable to 
insure the completion of the WORK in the most satisfactory manner without invalidating the 
CONTRACT. 

 
6.1.4 Changes shall be incorporated in the written CHANGE ORDER issued by GILBERT, which 

shall be written so as to indicate acceptance on the part of CONTRACTOR as evidenced by his 
signature.   

   
6.2 PRICING OF CHANGES 
 
6.2.1 If a CHANGE ORDER provides for an adjustment to the CONTRACT SUM, the adjustment 

shall be based on one of the following methods: 
   

6.2.1.1 Where the WORK involved is covered by unit prices contained in the Bid 
Schedule, by application of the unit prices to the quantities of the items involved, as 
mutually agreed to by the CONTRACTOR and the ENGINEER. 
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6.2.1.2 By mutual acceptance of a unit price not contained in the Bid Schedule, or mutual 
acceptance of a lump sum price.  The CONTRACTOR shall furnish ENGINEER 
with an itemized cost breakdown together with supporting data including the 
quantities used in computing the unit price and/or lump sum price of the WORK. 

6.2.1.3 Only when methods A and B above are exhausted, then on the basis of the Cost of 
Work plus a CONTRACTOR’S Fee for overhead and profit, as described below.  
(Cost Plus Basis). 

6.2.1.4 Whenever the cost of any work is to be determined on a Cost Plus Basis, 
CONTRACTOR will submit on forms acceptable to the ENGINEER, daily work 
sheets showing an itemized breakdown together with supporting data used to arrive 
at a final cost for the WORK.  No payment will be made for work not verified by 
the ENGINEER.  Final cost for the Change in the WORK shall be reflected and 
formalized in a Change Order. 

 
6.2.2 Allowable costs for any CHANGE ORDER shall be limited to the following: 
 

6.2.2.1 Costs of labor, including social security, Medicare and unemployment insurance, 
fringe benefits available to CONTRACTOR’S employees generally. 

6.2.2.2 Costs of first line supervision labor, including labor burden as described in 
Section6.2.2 A.  “First Line Supervision” shall mean a working foreman or lead 
craft worker other than the PROJECT superintendent. 

6.2.2.3 Actual cost of the PROJECT superintendent associated with any period of 
compensable delay caused by issuance of the CHANGE ORDER.  In the absence of 
a compensable delay, all of the PROJECT superintendent’s time is considered to 
have been paid for as part of the overhead. 

6.2.2.4 Actual costs of MATERIALS, including sales tax and delivery. 

6.2.2.5 Rental costs of machinery and equipment, based on the latest “schedule of 
equipment rates” used by the Arizona Department of Transportation, exclusive of 
small tools, whether rented from CONTRACTOR or others. 

6.2.2.6 Overhead and profit as specified below.  “Overhead” shall include the following:  
Preparation of all paperwork related to changes in the WORK, including field 
review, estimating and cost breakdown; coordination and supervision, both office 
and field, including the PROJECT superintendent; vehicles, including gas and 
maintenance; small tools, incidentals and consumables; engineering, detailing, and 
revisions to shop drawings and record drawings; general office expense; extended 
and unabsorbed home office overhead; warranty; costs of bonds, liability insurance, 
and all taxes;  and all other expenses not specifically included in Section 6.2.2.1 

 
6.2.3 Upon receipt of a proposed CHANGE ORDER, CONTRACTOR shall promptly proceed with 

the change in the WORK and advise ENGINEER within five (5) working days of 
CONTRACTOR’S agreement or disagreement with the method, if any, provided in the 
proposed CHANGE ORDER for determining the proposed adjustment in the CONTRACT 
SUM or CONTRACT TIME.  Failure to return the CHANGE ORDER to ENGINEER within 
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five (5) working days indicates CONTRACTOR’S AGREEMENT therewith, including 
adjustment in CONTRACT SUM and CONTRACT TIME or the method for determining them. 
 Such agreement shall be effective immediately and shall be recorded as a CHANGE ORDER. 

 
6.2.4 If CONTRACTOR disagrees with the method for adjustment in the CONTRACT SUM, the 

adjustment shall be determined by ENGINEER on the basis of any of the methods described in 
Sections 6.2.1.1 through 6.2.1.4. 

 
6.2.5 Overhead and Profit for actual cost of work performed by the Contractor and/or his Sub-

Contractor, shall be determined in accordance with MAG Section 109.5.  Cumulative total 
markup for all tiers of CONTRACTORS and SUBCONTRACTORS shall not exceed thirty 
percent (30%). 

 
6.2.6 If the net value of a change results in a credit from CONTRACTOR or SUBCONTRACTOR, 

the credit shall be the actual net cost, plus five percent (5%) for overhead and profit.  When 
both additions and credits covering related work or substitutions are involved in any one 
change, the allowance for overhead and profit shall be figured on the basis of the net increase or 
decrease, if any, with respect to the change.  

 
6.3 COST PLUS ADJUSTMENT 
 
6.3.1 Record Keeping.  In the event that the pricing method selected is the “cost plus” method 

described in Sections 6.2.1.3 and 6.2.1.4, CONTRACTOR shall keep and present daily, in such 
form as ENGINEER may prescribe, an itemized accounting together with appropriate 
supporting data of the labor, materials, and equipment used during that DAY.  All labor shall be 
recorded on separate time sheets clearly identified with the CHANGE ORDER number and 
scope of extra work involved.  These time sheets shall be signed daily by ENGINEER.  No 
costs will be allowed for time not recorded and signed the same day the work takes place.  
CONTRACTOR and ENGINEER shall discuss and attempt to resolve any disputed concerning 
CONTRACTOR’S daily records at the time the report is submitted. 

 
6.3.2 Reconciliation.  CONTRACTOR shall on a monthly basis accompanying the progress payment 

request submit a reconciliation for all WORK performed under a cost plus CHANGE ORDER 
during the period of the progress payment.  A final reconciliation shall be submitted within 30 
days after the WORK of the CHANGE ORDER is completed.  The reconciliation shall recap 
all costs and appropriate markups for the period.  No costs will be allowed for work not 
included in a reconciliation within the time periods specified. 

 
6.4 EFFECT ON SURETIES 
 
6.4.1 All changes authorized by the CONTRACT DOCUMENTS may be made without notice to or 

consent of the sureties on the CONTRACT bonds, and shall not reduce the sureties’ liability on 
the bonds. 

 
6.4.2 GILBERT reserves the right to require additional payment or performance bonds to secure a 

CHANGE ORDER. 
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PART VII 
 

GENERAL CONDITIONS 
 

MATERIALS AND WORKMANSHIP 
 

7.1 GENERAL 
 
7.1.1 All equipment, MATERIALS, and articles incorporated in the WORK covered by this 

CONTRACT shall be new and subject to review and acceptance by ENGINEER unless 
otherwise specifically provided for in the CONTRACT DOCUMENTS. 

 
7.1.2 Where equipment, MATERIALS, or articles are referred to in the SPECIFICATIONS as "or 

equal to" any particular standard, ENGINEER shall decide the question of equality. 
 
7.1.3 Wherever any standard published specification is referred to, the latest edition or revision, 

including all amendments, shall be used unless otherwise specified.   MATERIALS of a general 
description shall be the best of their several kinds, free from defects, and adapted to the use for 
which provided.  The physical characteristics of all MATERIALS not particularly specified 
shall conform to the latest standards published by the American Society for Testing and 
Materials, where applicable.  All material shall be new and of the specified quality and equal to 
the accepted samples, if samples have been submitted. 

 
7.1.4 All WORK shall be done and completed in a thorough, workmanlike manner in conformance 

with the CONTRACT DOCUMENTS.  ENGINEER shall have the authority to reject WORK 
not in conformance with the CONTRACT DOCUMENTS. 

 
7.1.5 In the event CONTRACTOR discovers any omission from these SPECIFICATIONS or from 

the PLANS, it shall be the duty of CONTRACTOR to call ENGINEER'S attention to apparent 
errors or omissions and request instructions before proceeding with the WORK.  ENGINEER 
shall, by appropriate instructions, correct errors and/or omissions, which instructions shall be as 
binding upon CONTRACTOR as though contained in the original SPECIFICATIONS or 
PLANS. 

 
7.1.6 CONTRACTOR may appeal a decision of ENGINEER made pursuant to Section 7.1 to 

GILBERT’S REPRESENTATIVE.  Such appeal must be made in writing within forty-eight 
(48) hours of ENGINEER'S decision or the right to appeal is waived. 

 
7.2 SUBSTITUTION OF MATERIAL OR EQUIPMENT 
 
 Substitution of material or equipment shall only be made pursuant to Section 1.8. 
 
7.3 SHOP DRAWINGS, PRODUCT DATA AND SAMPLES 
 
7.3.1 Shop drawings are drawings, diagrams, schedules and other data specially prepared for the 

WORK by CONTRACTOR or any SUBCONTRACTOR, manufacturer, supplier or distributor 
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to illustrate some portion of the WORK. 
 
7.3.2 Product data are illustrations, standard schedules, performance charts, instructions, brochures, 

diagrams and other information furnished by CONTRACTOR to illustrate a material, product 
or system for some portion of the WORK. 

 
7.3.3 Samples are physical examples that illustrate MATERIALS, equipment or workmanship, and 

establish standards by which the WORK will be judged. 
 
7.3.4 All MATERIALS to be incorporated in the WORK shall be subject to sampling, testing and 

acceptance.  Samples furnished by CONTRACTOR shall be representative of the 
MATERIALS to be used.  ENGINEER may select samples or may require that samples be 
delivered to and tested at a laboratory designated by ENGINEER at no additional cost to 
GILBERT. 

 
7.3.5 CONTRACTOR shall prepare, review, approve and submit to ENGINEER, with reasonable 

promptness and in such sequence as to cause no delay in the WORK or in the WORK of 
GILBERT or any separate CONTRACTOR all shop drawings, product data and samples 
required by the CONTRACT DOCUMENTS.   CONTRACTOR shall cooperate with 
ENGINEER in the coordination of the shop drawings, product data and samples with those of 
other separate CONTRACTORS. 

 
7.3.6 By preparing, approving and submitting shop drawings, product data and samples, 

CONTRACTOR represents that CONTRACTOR has determined and verified all 
MATERIALS, field measurements and field construction criteria related thereto, or will do so 
with reasonable promptness, and has checked and coordinated the information contained within 
such submittals with the requirements of the WORK, the PROJECT and the CONTRACT 
DOCUMENTS. 

 
7.3.7 ENGINEER will review and approve or take other appropriate action upon CONTRACTOR'S 

submittals such as shop drawings, product data and samples for conformance with the 
SPECIFICATIONS.  ENGINEER'S approval of the specific item shall not indicate approval of 
an assembly of which the item is a component. 

 
7.3.8 All sampling and testing of MATERIALS shall be done in accordance with the latest 

designated standard methods AASHTO or ASTM, or in accordance with special methods 
designated in the SPECIFICATIONS.  CONTRACTOR shall pay for all material testing 
required.  

 
7.4 MATERIALS FURNISHED BY GILBERT 
 
 All MATERIALS and/or services to be furnished by GILBERT are indicated in the 

SUPPLEMENTAL CONDITIONS.  The cost of CONTRACTOR handling and placing 
GILBERT-furnished MATERIALS shall be included in the CONTRACT price. 
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7.5 STORAGE OF MATERIALS 
 
7.5.1 CONTRACTOR shall provide proper storage facilities and exercise such measures as will 

insure the preservation of the specified quality and fitness of all MATERIALS and equipment 
to be used in the WORK.  Stored MATERIALS shall be located so as to provide reasonable 
access for inspection.  That portion of the right-of-way not required for public travel may be 
used for storage purposes unless prohibited by the other provisions of the PROJECT 
SPECIFICATIONS.  Any additional space required shall be provided by CONTRACTOR at no 
cost to GILBERT.  Protection of MATERIALS and equipment stored on the site shall be the 
responsibility of CONTRACTOR.  GILBERT reserves the right to direct CONTRACTOR to 
provide proper means of protection for MATERIALS if such is deemed advisable by 
ENGINEER; however, the exercise of or failure to exercise this right shall not be deemed to 
relieve CONTRACTOR of his primary responsibility for protecting the material and equipment. 
 CONTRACTOR shall provide suitable warehouses or other adequate means of protection for 
such of the MATERIALS and equipment as require storage or protection.  CONTRACTOR 
shall store and care for the material and equipment in the most suitable manner to protect them 
from distortion, rain, dust, or other damage.  Contractor shall maintain all material and 
equipment in accordance with the manufacturer’s instructions.  The cost of replacing any 
material or equipment damaged in storage shall be borne by CONTRACTOR, and the fact that 
material or equipment has been damaged after partial payment has been made shall not relieve 
CONTRACTOR of his primary responsibility.  No motor shall be left uncovered or 
unprotected. 

 
7.5.2 Payments for MATERIALS or equipment stored off the site shall be conditioned upon 

submission by CONTRACTOR of bills of sale to establish GILBERT'S title to such 
MATERIALS or equipment and certificate of insurance for storage in a bonded warehouse. 

 
7.6 REJECTED MATERIALS AND WORK 
 
 ENGINEER shall have the authority to reject MATERIALS which do not conform to the 

CONTRACT DOCUMENTS.  Rejected MATERIALS shall be removed immediately from the 
site of the WORK unless otherwise permitted by ENGINEER.  No rejected MATERIALS, the 
defects of which have been subsequently corrected, shall be used unless accepted by 
ENGINEER.  If CONTRACTOR fails to remove and replace rejected material, GILBERT has 
authority to do so and to deduct the cost thereof from any monies due or to become due 
CONTRACTOR. 

 
7.7 GUARANTEE OF WORK - WARRANTY 
 
7.7.1 CONTRACTOR warrants to GILBERT that all MATERIALS and equipment furnished under 

this CONTRACT will be new unless otherwise specified and that all WORK will be of good 
quality, free from faults and defects and in conformance with the CONTRACT DOCUMENTS. 
 All WORK not conforming to these requirements, including substitutions not properly 
approved and authorized, may be considered defective.  If required by GILBERT or 
ENGINEER, CONTRACTOR shall furnish satisfactory evidence as to the kind and quality of 
MATERIALS and equipment.  This warranty is not limited by any other provisions of the 
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CONTRACT DOCUMENTS. 
 
7.7.2 CONTRACTOR shall promptly correct all WORK rejected as defective or as failing to 

conform to the CONTRACT DOCUMENTS whether observed before or after acceptance and 
whether or not fabricated, installed or completed.  CONTRACTOR shall bear all costs of 
correcting such rejected WORK, including compensation for the additional services of 
ENGINEER made necessary thereby. 

 
7.7.3 If, within one year after the date of final acceptance by GILBERT of all WORK required by the 

CONTRACT DOCUMENTS or within such longer period of time as may be prescribed by law 
or by the terms of any applicable special warranty required by the CONTRACT 
DOCUMENTS, any of the WORK is found to be defective or not in accordance with the 
CONTRACT DOCUMENTS, CONTRACTOR shall correct it promptly after receipt of written 
notice from GILBERT to do so unless GILBERT has previously given CONTRACTOR a  
written acceptance of such condition.  This obligation shall survive termination of the 
CONTRACT, but it shall in no way limit the warranty set forth in Section 7.7.1.  GILBERT 
shall give the notice required herein promptly after discovery of the condition. 

 
7.7.4 CONTRACTOR shall remove from the site all portions of the WORK which are defective or 

non-conforming and which have not been corrected unless removal is waived by GILBERT. 
 
7.7.5 If CONTRACTOR does not proceed with the correction of such defective or non-conforming 

WORK within a reasonable time fixed by written notice from ENGINEER, GILBERT may 
remove it and may store the MATERIALS or equipment at the expense of CONTRACTOR.  If 
CONTRACTOR does not pay the cost of such removal and storage within ten (10) working 
days thereafter, GILBERT may upon ten (10) additional working days written notice sell such 
MATERIALS and equipment at auction or at private sale and shall account for the net proceeds 
thereof, after deducting all the costs that should have been borne by CONTRACTOR including, 
but not limited to, compensation for ENGINEER'S additional services made necessary thereby. 
 If the proceeds of sale do not cover all such costs, the amount to be paid by GILBERT to 
CONTRACTOR under the CONTRACT shall be reduced by the deficiency.  If payments then 
due to CONTRACTOR are insufficient to cover deficiency, CONTRACTOR shall pay the 
difference to GILBERT. 

 
7.7.6 CONTRACTOR shall bear the costs of making good all WORK of GILBERT or separate 

CONTRACTORS destroyed or damaged by CONTRACTOR'S correction or removal of 
defective WORK. 

 
7.7.7 Nothing contained in this Section 7.7 shall be construed to establish a period of limitation with 

respect to any other obligation that CONTRACTOR might have under the CONTRACT 
DOCUMENTS.  The establishment of the time period of one year after final acceptance or such 
longer period of time as may be prescribed by law or by the terms of any warranty required by 
the CONTRACT DOCUMENTS relates only to the specific obligation of CONTRACTOR to 
correct the WORK and has no relationship to the time within which CONTRACTOR'S 
obligation to comply with the CONTRACT DOCUMENTS may be sought to be enforced.  Nor 
the time within which proceedings may be commenced to establish CONTRACTOR'S liability 
with respect to CONTRACTOR'S obligations other than specifically to correct the WORK. 
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7.7.8 In the event it is necessary for GILBERT to file suit to enforce any liability of CONTRACTOR, 

GILBERT shall be entitled to recover from CONTRACTOR, a reasonable sum as and for costs 
and attorneys fees, in addition to all other amounts found due and owing. 

 
7.8 NO EXERCISE OF AUTHORITY BY ENGINEER 
 
 Neither ENGINEER'S authority to act under this Part VII nor any decision made by him in 

good faith either to exercise or not to exercise such authority shall give rise to any duty or 
responsibility of ENGINEER to CONTRACTOR, any SUBCONTRACTOR, any of their 
agents or employees or any other person performing any of the WORK. 
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PART VIII 
 

GENERAL CONDITIONS 
 

LEGAL RELATIONS AND RESPONSIBILITY 
 
8.1 LAWS TO BE OBSERVED 
 
8.1.1 CONTRACTOR is presumed to know, and at all times shall observe and comply with, all 

federal and state laws and local ordinances, including but not limited to (1) Workers' 
Compensation, occupation diseases, and unemployment compensation laws together with the 
payment of all premiums and taxes therefore; (2) all laws, ordinances, and regulations in any 
manner affecting the conduct of the WORK; and (3) all environmental laws and regulations and 
shall indemnify and save harmless GILBERT and its representatives against any claim arising 
from the violation of such laws, bylaws, ordinances, or regulations by CONTRACTOR, 
SUBCONTRACTORS and their employees and agents.  CONTRACTOR'S particular attention 
is drawn, but not limited to, the laws in paragraphs 8.2, 8.3, 8.4, 8.5 and 8.15. 

 
8.1.2 If CONTRACTOR performs any WORK knowing it to be contrary to such laws, ordinances 

and regulations, CONTRACTOR shall assume full responsibility therefore and shall bear all 
costs attributable thereto. 

 
8.2 HOURS OF LABOR 
 
 All CONTRACTS made by or on behalf of the State of Arizona, or any of its political 

subdivisions, with any person for the performance of any WORK, or the furnishing of any 
material manufactured within the State, shall comply with the Fair Labor Standards Act and 
Section 23-391, Arizona Revised Statutes, as amended. 

 
8.3 ALIEN LABOR 
 
 A person not a legal alien, citizen or ward of the United States shall not be employed upon or in 

connection with any state, county or municipal works or employment; provided that nothing 
herein shall be construed to prevent the working of prisoners by the state or by any county or 
municipality thereof on street or road work or other public work. 

 
8.4 LABOR DISCRIMINATION 
 
8.4.1 Attention is directed to Arizona Revised Statutes, Title 41, Chapter 9, Article 4, as amended, 

entitled "Discrimination in Employment." 
 
8.4.2 When federal funds are to pay a portion of the cost of this PROJECT, then the BIDDER shall 

also comply with applicable paragraphs in the SUPPLEMENTAL CONDITIONS. 
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8.5 PERMITS AND LICENSES 
 
 Except as otherwise provided in the CONTRACT DOCUMENTS, it is the duty of 

CONTRACTOR to procure all permits and licenses.  There will be no charge to 
CONTRACTOR for any necessary GILBERT permits and inspections. 

 
8.6 PATENTED DEVICES, MATERIALS, AND PROCESSES 
 
 CONTRACTOR shall indemnify and save harmless GILBERT and its duly authorized 

representatives from all liabilities, judgments, costs, damages and expenses which may result 
from the infringement of any patents, trademarks or copyrights by reason of the use of any 
proprietary MATERIALS, devices, equipment or processes incorporated in or used in the 
performance of the WORK under this CONTRACT. 

 
8.7 SURVEY LAND MONUMENTS 
 
 Survey land monuments and property marks shall not be moved or otherwise disturbed by 

CONTRACTOR until an authorized agent, of the agency having jurisdiction over the land 
monuments or property marks setting, has witnessed or otherwise referenced their location, and 
only then in accordance with the requirements of the agency having jurisdiction. 

 
8.8 PROTECTION OF PERSON AND PROPERTY 
 
8.8.1 CONTRACTOR shall adopt every practical means and comply with all laws, ordinances and 

regulations in order to minimize interferences to traffic and inconveniences, discomfort and 
damage to the public, including the provision of adequate dust control measures.  All 
obstructions to traffic shall be guarded. 

 
8.8.2 If an unsafe condition arises or exists during the progress of the WORK, or if GILBERT has 

reason to believe that an unsafe condition exists, CONTRACTOR shall suspend the WORK 
wholly or in part for such period as may be necessary to correct the unsafe condition. 

 
8.8.3 Neither CONTRACTOR nor the SUBCONTRACTOR shall trespass upon private property.  

CONTRACTOR shall be responsible for all injury or damage to persons or property, directly or 
indirectly, resulting from operations of CONTRACTOR or SUBCONTRACTORS completing 
this WORK.CONTRACTOR shall ensure that both CONTRACTOR and SUBCONTRACTORS 
comply with the laws and regulations of GILBERT, county and state relating to the safety of 
persons and property.  CONTRACTOR will be held responsible and required to make good any 
injury or damage to persons or property caused by CONTRACTOR or SUBCONTRACTORS or 
any agent or employee of either during the progress of the WORK and until its final acceptance. 

 
8.8.4 CONTRACTOR shall protect against injury or damage to any pipes, sewer conduits, electrical 

conduits, lawns, gardens, shrubbery, trees, fences or other structures or property, public and/or 
private, encountered in this WORK except as stipulated elsewhere herein.  CONTRACTOR 
shall be responsible and liable for any injury or damage or repair to such pipe, structures and 
property. 
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8.9 CONSTRUCTION SAFETY PROGRAM AND REGULATIONS 
 
 The Arizona Occupational Safety and Health Act and the conditions set forth in the Occupation 

Safety and Health Standards (OSHA) shall constitute the outline for the safety program to be 
adhered to during the course of the PROJECT.  CONTRACTOR shall keep a copy of these 
publications available at the jobsite for reference, as well as a copy of CONTRACTOR’S safety 
program. 

 
8.10 PROTECTION OF ANTIQUITIES 
 
8.10.1 Attention is called to state and federal laws pertaining to the protection and preservation of sites 

or objects of archaeological, paleontological or historic interest and endangered species. 
 
8.10.2 It shall be a provision of every CONTRACT that when features of archaeological, 

paleontological or historic interest are encountered or unearthed in the excavation of material 
pits, the roadway prism, or other excavation, CONTRACTOR shall stop work in the immediate 
vicinity of such feature, protect it from damage or disturbance, and report promptly to the 
Director of the Arizona State Museum and ENGINEER.  When a possible endangered or 
threatened species is discovered, CONTRACTOR shall stop work and report promptly to 
ENGINEER. 

 
8.10.3 WORK shall not be resumed in the immediate area until CONTRACTOR is advised by the 

authorities having jurisdiction that study or removal of the feature or features has been 
completed.  CONTRACTOR will be allowed an appropriate CONTRACT time extension as 
provided in these General Conditions for construction time lost. 

 
8.11 CONTINGENCIES 
  
 All loss or damage arising from obstruction or difficulties which may be encountered in the 

prosecution of the WORK, from the action of the elements or from any act or omission on the 
part of CONTRACTOR, SUBCONTRACTOR or any person or agent employed by him shall 
be borne by CONTRACTOR. 

 
8.12 NON-RESPONSIBILITY OF GILBERT 
 
 Indebtedness incurred for any cause in connection with this WORK must be paid by 

CONTRACTOR, and GILBERT is hereby relieved at all times from any indebtedness or claim 
other than payments under terms of the CONTRACT. 

 
8.13 PROPERTY RIGHTS IN MATERIAL 
 
 Nothing in the CONTRACT shall be construed as vesting in CONTRACTOR any right of 

property in the MATERIAL used after they have been attached or affixed to the WORK or the 
soil and accepted.  All such MATERIALS shall become the property of GILBERT upon being 
so attached or affixed. 
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8.14 PROTECTION OF FINISHED OR PARTIALLY FINISHED WORK 
 
 CONTRACTOR shall properly guard and protect all finished or partially finished WORK, and 

shall be responsible for the same until that phase is completed and accepted by GILBERT.  
Estimate or partial payment of WORK so completed shall not release CONTRACTOR from 
such responsibility, but he shall turn over the entire WORK in full in accordance with the 
SPECIFICATIONS before final payment can be made. 

 
8.15 ADMINISTRATIVE CLAIMS 
 
 Prior to the commencement of litigation related to payment, the WORK or the CONTRACT 

DOCUMENTS, CONTRACTOR shall file an Administrative Claim with GILBERT.  Such 
Notice shall be filed within 180 DAYS of the accrual of the cause of action.  Otherwise any 
claim by CONTRACTOR against GILBERT, its officers or employees shall be barred. 
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PART IX 
 

GENERAL CONDITIONS 
 

COMPLETION OF WORK, LIQUIDATED DAMAGES 
AND FINAL ACCEPTANCE 

 
9.1 FAILURE TO COMPLETE WORK WITHIN TIME FOR COMPLETION AND 

LIQUIDATED DAMAGES 
 

9.1.1 It is hereby understood and mutually agreed by and between CONTRACTOR and GILBERT, 
that the date of beginning, rate of progress and the time for completion of the WORK to be 
done hereunder are essential conditions of this CONTRACT; and it is further mutually 
understood and agreed that the WORK embraced in this CONTRACT shall be complete on or 
before the dates set forth in Section 9.2 of this CONTRACT.  CONTRACTOR agrees that said 
WORK shall be prosecuted regularly, diligently and uninterruptedly at such rate of time he 
specified.  It is expressly understood and agreed, by and between CONTRACTOR and 
GILBERT that the time for completion of the WORK shall be in the time as identified in these 
CONTRACT DOCUMENTS. 

 
9.1.2 For each working day that any part of the WORK remains uncompleted after the expiration of 

the time specified and/or allowed for completion of the WORK stipulated in the CONTRACT 
or ordered after the CONTRACT is signed, the sum per day set forth in Section 9.2 shall be 
deducted from any monies due CONTRACTOR, or if no money is due CONTRACTOR, 
GILBERT shall have the right to recover said sum or sums from CONTRACTOR, from the 
Surety, or both. 

 
9.1.3 It shall be understood that the time to complete the PROJECT, beyond the contractual date of 

completion, is in itself prima facie evidence of actual damages incurred, and the amount of 
these deductions are to cover the liquidated damages caused by the loss of use, or limited use, 
of the facility and other additional GILBERT incurred losses, or expenses, due to the failure of 
CONTRACTOR to complete the WORK within the time specified. 

 
9.1.4 The liquidated damages amounts set within Section 9.2 are fixed and agreed upon by and 

between CONTRACTOR and GILBERT because of the impracticability and extreme difficulty 
of fixing and asserting the actual damages GILBERT would in such event sustain, and said 
amounts are agreed to be the amount of damages which GILBERT would sustain, and said 
amounts may be retained from time to time by GILBERT from current periodical estimates. 

 
9.1.5 It is further agreed that time is of the essence of each and every portion of this CONTRACT 

and of the SPECIFICATIONS where a definite and certain length of time is fixed for the 
performance of any act whatsoever; and where under the CONTRACT an additional time is 
allowed as set forth in Section 4.243 of these CONTRACT DOCUMENTS for the completion 
of any WORK, the new time limit fixed by such extension shall be of the essence of this 
CONTRACT. 
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9.1.6 CONTRACTOR shall not be assessed with liquidated damages during any delay in the 
completion of the WORK where an extension of time has been granted by GILBERT pursuant 
to Section 4.243. 

 
9.2 COMPLETION/LIQUIDATED DAMAGES 
 
9.2.1 Substantial Completion:  The date of SUBSTANTIAL COMPLETION of the WORK, or 

designated portion thereof, is the date certified in writing by ENGINEER when construction is 
sufficiently complete, in accordance with the CONTRACT DOCUMENTS as they may have 
been modified by any CHANGE ORDERS agreed to by the parties, so that GILBERT may use 
or occupy the PROJECT, or a designated portion thereof, for the purpose for which it was 
intended.  Certification of a designated portion of the WORK by ENGINEER as being 
Substantially Complete and occupancy of that portion thereafter by GILBERT shall neither 
release or otherwise operate to excuse CONTRACTOR from his duty to complete the 
remainder of the WORK within the CONTRACT TIME including liability for liquidated 
damages. 

 
 Time is of the essence and GILBERT will suffer financial damages due to CONTRACTOR'S 

failure to substantially complete the WORK within thirty (30) DAYS following receipt of the 
NOTICE TO PROCEED.  Liquidated damages of $280 per day will be assessed 
CONTRACTOR for working each day beyond that time that CONTRACTOR fails to achieve 
SUBSTANTIAL COMPLETION. 

 
9.2.2 Final Completion:  The FINAL COMPLETION Date is the date when all items of the WORK 

are completely finished with no items of any scope outstanding or remaining to be completed, 
and all known defective work has been corrected.  This is the date upon which the warranty 
period commences. 

 
 Time is of the essence and GILBERT will suffer financial damages due to CONTRACTOR'S 

failure to reach FINAL COMPLETION of the WORK within ten (10) DAYS after the date of 
SUBSTANTIAL COMPLETION.  Liquidated damages of $280 per day will be assessed 
CONTRACTOR for each working day beyond that time that CONTRACTOR fails to achieve 
FINAL COMPLETION. 

 
9.3 FINAL CLEANING UP 
 
 At completion of the WORK and prior to final acceptance by GILBERT, a thorough cleaning of 

the areas affected shall be carried out by CONTRACTOR.  The following list is not inclusive, 
but to act as a guideline: 

 
9.3.1 VERTICAL PROJECTS 
 

9.3.1.1 Removal of all paint spots, stains, rubbish, debris, tools and equipment from all 
areas and broom clean.  Steam clean all carpets and mop floors. 

9.3.1.2 Cleaning interior and exterior of the buildings, including all windows in any area 
affected by the WORK. 
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9.3.1.3 Brush off, broom sweep, dust and clean ledges, stairs, doors, hardware, and any 
adjoining rooms or areas that were affected by the WORK. 

9.3.1.4 Clear grounds and exterior paved areas and walks of all construction debris, dirt 
and dust and repair any SITE areas damaged during the course of construction. 

 
 Prior to final acceptance, CONTRACTOR shall conduct an inspection of sight-exposed 

surfaces, and all WORK areas, to verify that the entire WORK is clean.  In the event 
CONTRACTOR fails to do so, GILBERT, may cause this WORK to be done at 
CONTRACTOR’S expense. 

 

9.3.2 HORIZONTAL PROJECTS 
 

9.3.2.1 Wash down, brush off, broom sweep, and clean all areas that were affected by the 
WORK.   

9.3.2.2 Clear landscaped areas, paved areas, and walks of all construction debris, dirt and 
dust and repair any and all damaged which occurred during the course of 
construction, and post construction activities. 

 
9.4 RECORD DRAWINGS 
 
 CONTRACTOR shall provide accurate data and field notes on red-line construction record 

drawings as construction progresses, for preparation of the “As-Built” drawings by 
ENGINEER.  

 
9.5 COMPLETION AND INSPECTION 
 
9.5.1 Notice of punch list inspection:  When CONTRACTOR believes that the WORK is complete, 

it shall request in writing a punch list inspection.  Within five (5) working days of the receipt of 
such request, ENGINEER shall make a punch list inspection or inform CONTRACTOR that 
the WORK is not ready for punch list inspection.  Upon completion of the deficient WORK, 
CONTRACTOR shall again request a punch list inspection.  CONTRACTOR shall be present 
at the punch list inspection.  The purpose of the punch list inspection is to determine whether 
the WORK has been completed in accordance with the CONTRACT DOCUMENTS, including 
all CHANGE ORDERS and all interpretations and instructions previously issued.  If 
CONTRACTOR fails to attend any punch list inspection, CONTRACTOR shall be charged for 
the cost of ENGINEER and other design professionals who attended the punch list inspection. 

 
9.5.2 Punch list.  ENGINEER shall notify CONTRACTOR in writing of any deficiencies to be 

remedied prior to final acceptance, by preparing a written list, known in the industry as a punch 
list.  CONTRACTOR shall remedy all items shown on the punch list prior to final acceptance.  
No one is authorized to amend the CONTRACT DOCUMENTS by use of the punch list, which 
is solely for the benefit of CONTRACTOR to enable him to determine what items must be 
corrected before final acceptance will be recommended by the ENGINEER.   GILBERT 
reserves the right to require compliance with the CONTRACT DOCUMENTS, notwithstanding 
the issuance of a punch list or the completion by CONTRACTOR of all items on the punch list. 
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9.6 FINAL ACCEPTANCE 
 
9.6.1 After all WORK under the CONTRACT DOCUMENTS has been completed, as determined by 

ENGINEER, including WORK found to be incomplete pursuant to Section 9.5, ENGINEER 
will recommend in writing to GILBERT that final acceptance of the entire WORK under this 
CONTRACT be made as of the date of ENGINEER'S final inspection.  GILBERT will make 
final acceptance in writing promptly after receiving ENGINEER'S recommendation unless 
GILBERT has reason to believe the WORK in not ready for final acceptance. 

 
9.6.2 Unless otherwise specified in either Section 9.2 or under SUPPLEMENTAL CONDITIONS, no 

partial acceptance of any portion of the WORK will be made and no acceptance other than the 
final acceptance to the overall completed PROJECT will be made.  No inspection or acceptance 
pertaining to specific parts of the WORK shall be construed as final acceptance of any part until 
the overall final acceptance is made by GILBERT.   
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PART X 
 

GENERAL CONDITIONS 
 

PAYMENTS TO CONTRACTORS 
 
10.1 GENERAL 
 
10.1.1 The basis of payment for construction of a PROJECT shall be in full for all WORK actually 

performed in accordance with the PLANS and SPECIFICATIONS, and shall include all labor 
and MATERIALS incorporated in the completed WORK. 

 
10.1.2 Application for payment shall be made on GILBERT approved payment application form and 

accompanied by a cover letter in a format approved by GILBERT. 
 
10.1.3 In the event of a dispute over any amounts owed, GILBERT shall pay the undisputed amount 

and proceed in good faith to resolve the dispute.  Pending final resolution of the dispute, 
CONTRACTOR shall proceed diligently with performance of the CONTRACT and GILBERT 
shall continue to make payments in accordance with the CONTRACT DOCUMENTS to the 
extent such payments are undisputed by GILBERT. 

 
10.2 PARTIAL PAYMENT 
 
10.2.1 Once each month GILBERT will make a partial payment to CONTRACTOR on the basis of a 

duly certified and approved estimate prepared by CONTRACTOR and accepted by ENGINEER 
for WORK completed through the last day of the preceding calendar month.  If requested by the 
ENGINEER, CONTRACTOR shall provide supporting data substantiating its corrections.  The 
estimate will cover the WORK performed by CONTRACTOR during the preceding calendar 
month plus the invoice cost of MATERIAL suitably stored at the site of the PROJECT if 
CONTRACTOR desires payment for MATERIAL stored.  Until final completion and final 
acceptance, retainage from progress payments to CONTRACTOR shall be ten percent (10%) of 
each payment.  After the CONTRACT is fifty percent (50%) complete, however, one-half of 
the amount retained shall be paid to CONTRACTOR and the remaining retention shall be five 
percent (5%) of each payment provided CONTRACTOR is making satisfactory progress on the 
PROJECT as determined by GILBERT; otherwise, retention shall remain at ten percent (10%). 
 The partial payment shall be paid on or before ten (10) working days after the certified and 
approved estimate of the WORK is received by GILBERT. 

 
10.2.2 Cost of MATERIAL properly stored will be based on vendors' invoices that shall be listed by 

CONTRACTOR.  A copy of each such invoice shall accompany the first estimate in which 
payment is requested for MATERIAL covered by the invoice.  This list shall be revised and 
brought up-to-date by CONTRACTOR for each estimate.  The revised list shall show the total 
amount of each invoice, the invoice amount that has been incorporated in the WORK, and the 
remaining invoice amount that is stored for which payment is required that month.  Only those 
MATERIALS that will become an integral part of the final completed PROJECT may be 
included for partial payment as MATERIAL stored.  Partial payments for jobsite delivered 
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material or equipment will in no way reduce CONTRACTOR'S responsibility for such 
MATERIAL or equipment until it has been installed. 

 
10.2.3 VERTICAL PROJECTS Schedule of Values:  Not later than five (5) working days before the 

first Application for Payment, CONTRACTOR shall submit to ENGINEER a schedule of 

values reflecting, as nearly as reasonably possible, the actual values of the various components 

of the WORK.  CONTRACTOR shall provide separate line items for CONTRACTOR’S 

overhead and profit, supervision, insurance, bonds, allowances, and taxes.  CONTRACTOR 

shall prepare the Schedule of Values on a form essentially equal to AIA Document G702/G703, 

or other as approved by the PM/CM.  If requested by ENGINEER, CONTRACTOR shall 

provide supporting data substantiating its correctness.   
 
10.2.4  No partial payment shall be made until updated red-line construction record drawings are 

reviewed and approved by the ENGINEER, through the date for which partial payment is 
requested, reviewed, and determined to reflect actual WORK in place. 

 
10.3 PAYMENT OF ITEMS IN BID 
 
10.3.1 Only those items listed in the Bid are pay items. 
 
10.3.2 Compensation for all WORK necessary for the completion of the PROJECT shall be included 

by the BIDDER in the price bid for the items shown in the Bid. 
 
10.4 PAYMENT FOR "EXTRA WORK" AND FOR "CHANGES IN THE WORK" 
 
 Payment for changes in the WORK and for claims for extra WORK will be made as stated in 

Part VI of these GENERAL CONDITIONS. 
 
10.5 ASSIGNMENT OF PAYMENTS 
 
10.5.1 Claims for monies due or to become due CONTRACTOR may be assigned to a bank, trust 

company, or other financial institution, and may thereafter be further assigned and reassigned to 
any such institution.  Any such assignment or reassignment may be made to one (1) party as 
agent or trustee for two (2) or more parties participating in such financing. 

 
10.5.2 No assignment by CONTRACTOR of any CONTRACT to be entered into hereunder, or of any 

part thereof, or of funds to be received thereunder by CONTRACTOR will be recognized by 
GILBERT unless such assignment has had prior consent of GILBERT and the surety has been 
given notice of such assignment in writing and has consented thereto in writing. 

 
10.6 FINAL PAYMENT AND CONTRACT CLOSEOUT 
 
10.6.1 When CONTRACTOR determines that the CONTRACT is complete and all items on the 

punch list have been satisfied, or contends that such items are not required by the CONTRACT 
DOCUMENTS, CONTRACTOR shall submit a request for final payment.  No final payment 
shall be made until all WORK has been finally accepted. 

409 of 444



Project Name: Cassia Place FY16 Landscape  Improvements 
Contract No.: 2015-8003-0676 

 
 

 
Form No. CIP2.4.1 62 
Construction General Conditions without CM for DBB Projects 
Revised March 27, 2015 

10.6.2 Simultaneously with CONTRACTOR’S request for final payment, CONTRACTOR shall 
submit the following items to ENGINEER: 

 
10.6.2.1 Red-line construction record drawings 

 10.6.2.2  Warranties 

 10.6.2.3 Three sets of documentation completely covering the operation and maintenance 
of the mechanical and electrical installation and all other equipment required by 
the SUPPLEMENTAL CONDITIONS to be furnished with such manuals.  The 
documentation shall include charts, diagrams, performance curves, catalog 
information, lubrication manuals, and details pertaining to the functioning of 
various items of equipment.  The documentation shall be divided logically into 
“systems” on the basis of operation, without respect to trades, subcontractors or 
arbitrary specifications sections.  The relationship of the “systems” shall be 
clearly a concisely detailed. 

 
10.6.3 Other items required by the SUPPLEMENTAL CONDITIONS. 
 
10.6.4 Upon receipt of the submittals required in Section 10.6.2, ENGINEER shall prepare a written 

estimate of the sum due to CONTRACTOR.  This estimate shall take into account the 
CONTRACT SUM, as adjusted by any CHANGE ORDERS, amounts already paid, and sums 
to be retained for incomplete WORK, liquidated damages, and for any other cause under the 
CONTRACT DOCUMENTS.  ENGINEER shall prepare a statement of final inspection, stating 
that the work has been given a final inspection, that CONTRACTOR has submitted the 
required documents, setting forth with detail any deviations in the WORK as completed from 
the CONTRACT DOCUMENTS, and estimating the cost of correction of such deviations.  
ENGINEER’S statement shall be transmitted to GILBERT along with CONTRACTOR’S 
request for final payment.  ENGINEER shall provide a copy of the statement of final inspection 
and ENGINEER’S estimate of the sum due to CONTRACTOR. 

 
10.6.5 If CONTRACTOR contests the estimate of sums due prepared by ENGINEER, within five (5) 

working days following delivery to CONTRACTOR of ENGINEER’S estimate of the sum due, 
CONTRACTOR shall file its protest in writing with the GILBERT Town Clerk, setting forth in 
detail all grounds alleged by him to justify an adjustment to ENGINEER’S final estimate.  
Failure to file a protest within the five (5) working days specified above shall constitute a 
waiver and acceptance by CONTRACTOR of ENGINEER’S estimate.  

 
10.6.6 Neither acceptance of, nor payment for, the WORK or any part thereof, nor any extension of 

time, nor any possession taken by GILBERT shall operate as a waiver of any of the provisions 
of the CONTRACT DOCUMENTS, nor shall a waiver of any breach of the contract be held to 
be a waiver of any other or subsequent breach.  Acceptance by GILBERT shall not be deemed 
an acceptance of latent defects, nor shall it constitute a waiver of any of the provisions of the 
CONTRACT DOCUMENTS. 

 
10.7 USE OF GILBERT’S ALLOWANCE  
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10.7.1 The CONTRACT SUM includes a GILBERT allowance which is not a part of the total bid 
price. This allowance is to be used at the sole discretion of GILBERT for the completion of 
unspecified work not covered by other bid items.  Authorization for work under this bid item 
shall be made by the CONSTRUCTION MANAGER and GILBERT prior to the start of such 
work. The Allowance Authorization Form attached to these General Conditions shall be 
executed by the CONTRACTOR, PM/CM and GILBERT prior to start of such work. 

 
10.7.2 When applicable unit costs from the bid schedule can be used, the CONTRACTOR shall be 

bound by these costs for the additional work compensated through the allowance; otherwise the 
cost of allowance work shall be estimated in the same manner as a change order in accordance 
with Section 6.2 of the General Conditions. 

 
10.7.3 After the additional work is approved, the CONTRACTOR may invoice the cost of such work 

in accordance with the payment process in the General Conditions.   
 

10.7.4 Any unused part of the GILBERT allowance shall be retained by GILBERT at the end of the 
project via a deductive change order. 
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PERFORMANCE BOND 
 

 STATUTORY PERFORMANCE BOND PURSUANT TO 
 TITLE 34, CHAPTER 2, ARTICLE 2, 
 OF THE ARIZONA REVISED STATUTES 
 (Penalty of this bond must be 100% of the CONTRACT amount) 
 
 
  KNOW ALL MEN BY THESE PRESENTS: 
 
  That, ________________________________________________ (hereinafter 
"Principal"), and ___________________________________________, a corporation organized 
and existing under the laws of the State of ________________, duly licensed in and holding a 
certificate of authority to transact surety business in the State of Arizona issued by the Director of 
the department of Insurance pursuant to Title 20, Chapter 2, Article 1, (hereinafter "Surety"), as 
Surety are held and firmly bound unto Town of Gilbert, County of Maricopa, State of Arizona in 
the amount of _____________________________________ Dollars ($______________), for 
the payment of which, the Principal and Surety bind themselves, and their heirs, administrators, 
executors, successors and assigns, jointly and severally, firmly by these presents. 
 
  WHEREAS, the Principal has entered into a certain written CONTRACT with 
Town of Gilbert, entitled __________________________________________.  
 
  NOW THEREFORE, THE CONDITION OF THIS OBLIGATION IS SUCH, that 
if the Principal faithfully performs and fulfills all of the undertakings, covenants, terms, 
conditions and agreements of the CONTRACT during the original term of the CONTRACT and 
any extension of the CONTRACT with or without notice to the Surety, and during the life of the 
guaranty required under the CONTRACT, and also performs and fulfills all of the undertakings, 
covenants, terms, conditions and agreements of all duly authorized modifications of the 
CONTRACT that may hereinafter be made, notice of which modifications to the Surety being 
hereby waived, the above obligation is void.  Otherwise it remains in full force and effect. 
 
  PROVIDED, HOWEVER, that this Bond is executed pursuant to the provisions 
of Title 34, Chapter 2, Article 2, Arizona Revised Statutes, and all liabilities on this Bond shall 
be determined in accordance with the provisions of Title 34, Chapter 2, Article 2, Arizona 
Revised Statutes, to the extent as if it were copied at length in this Agreement. 
 
  The prevailing party in a suit on this Bond shall recover as part of the judgment 
reasonable attorney fees that may be fixed by a judge of the court. 
 
  This Bond shall not be executed by an individual surety or sureties, even if the 
requirements of A.R.S. Section 7-101 are satisfied. 
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  Witness our hands this _____ day of _________________, 20___. 
 
 
             
      __________________________________  
      PRINCIPAL    SEAL 
 
 
      By_________________________________ 
 
 
 
      ____________________________________ 
      SURETY      SEAL  
 
 
      By _________________________________ 
 
 
      Address of Surety: 
 
      ____________________________________ 
 
      ____________________________________ 
 
 
      ____________________________________ 
      AGENT OF RECORD 
 
 
 
      ____________________________________ 
      AGENT ADDRESS 
 
      * attach Power of Attorney
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LABOR AND MATERIALS BOND 

 
 STATUTORY PAYMENT BOND PURSUANT TO 
 TITLE 34, CHAPTER 2, ARTICLE 2, 
 OF THE ARIZONA REVISED STATUTES 
 (Penalty of this bond must be 100% of the CONTRACT amount) 
 
  KNOW ALL MEN BY THESE PRESENTS: 
 
  That, ________________________________________________ (hereinafter 
"Principal"), as Principal and ________________________________________, a corporation 
organized and existing under the laws of the State of ________________, duly licensed in and 
holding a certificate of authority to transact surety business in the State of Arizona issued by the 
Director of the Department of Insurance pursuant to Title 20, Chapter 2, Article 1, (hereinafter 
"Surety"), as Surety are held and firmly bound unto Town of Gilbert, County of Maricopa, State 
of Arizona in the amount of ____________________________________ Dollars 
($______________), for the payment of which the Principal and Surety bind themselves, and 
their heirs, administrators, executors, successors and assigns, jointly and severally, firmly by 
these presents. 
 
  WHEREAS, the Principal has entered into a certain written CONTRACT with 
Town of Gilbert, entitled _____________________________________________________.  
 
  NOW THEREFORE, THE CONDITION OF THIS OBLIGATION IS SUCH, that 
if the Principal promptly pays all monies due to all persons supplying labor or MATERIALS to 
the Principal or the Principal's SUBCONTRACTORS in the prosecution of the WORK provided 
for in the CONTRACT, this obligation is void. Otherwise it remains in full force and effect. 
 
  PROVIDED, HOWEVER, that this Bond is executed pursuant to the provisions 
of Title 34, Chapter 2, Article 2, Arizona Revised Statutes, and all liabilities on this Bond shall 
be determined in accordance with the provisions, conditions and limitations of Title 34, Chapter 
2, Article 2, Arizona Revised Statutes, to the extent as if it were copied at length in this 
Agreement. 
 
  The prevailing party in a suit on this Bond shall recover as part of the judgment 
reasonable attorney fees that may be fixed by a judge of the court. 
 
  This Bond shall not be executed by an individual surety or sureties, even if the 
requirements of A.R.S. Section 7-101 are satisfied. 
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  Witness our hands this _____ day of _________________, 20___. 
 
 
      __________________________________ 
      PRINCIPAL    SEAL 
 
 
      By _______________________________ 
 
 
 
      __________________________________ 
      SURETY    SEAL 
 
      By _______________________________ 
 
      Address of Surety: 
 
      ___________________________________ 
  
      ___________________________________ 
 
 
      __________________________________ 
      AGENT OF RECORD 
 
 
 
      __________________________________ 
      AGENT ADDRESS 
 

* Attach Power of Attorney 
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NOTICE TO PROCEED 
 

DATE: 
 
TO: 
 
Subject:  NOTICE TO PROCEED AND RETURN OF EXECUTED CONTRACT 
Project Name:       
Contract No.:       Project Number: 
Contract Amount:  $     Liquidated Damages: $ __/day 
Effective Date:     Substantial Completion Date: 
P.O. Number:      Final Completion Date: 
Council Approval:     Item Number:  
 
This letter serves as ___________, NOTICE TO PROCEED with performance of the above-
referenced project contract. 
 
A fully executed and approved copy of the contract and the project’s purchase order are enclosed 
for your files.  Also attached is a Notice-to-Proceed CD containing forms required for project 
completion and a Purchase order.  Please indicate the above-referenced contract number and 
project number on all correspondence.  Failure to do so may cause unnecessary delays. 
 
When submitting payment requests, the following information is needed: 

1. Cover Letter transmitting the Pay Application, an updated cash flow, updated schedule 
and a summary of the project status. 

2. A completed “Application and Certification for Payment”, on approved GILBERT 
format. 

3. A clear, detailed billing invoice, indicating the Contract Number, Project Number and 
Purchase Order Number referenced above. 

 
If you have any questions please contact Capital Projects at (480) 503-____. 
 
Sincerely, 
 
Capital Projects Program Manager 
 
 

ACCEPTANCE OF NOTICE 
 
Receipt of the foregoing NOTICE TO PROCEED is hereby acknowledged by _______,  
this ____ day of ___________, 20__. 
 
       By       

       Title       
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CHANGE ORDER NO. __________ 
(Contractor) 

 
PROJECT:    
DATE:     
OWNER:   Town of Gilbert      
PROJECT NO:    
CONTRACT NO:   
CONTRACTOR:   
CONTRACT DATED:   
PM/CM   (Name)  
  
CHANGES:  The CONTRACT is changed as follows:  (Insert brief description) 
______________________________________________________________________________ 
______________________________________________________________________________ 
______________________________________________________________________________ 

 
COST/TIME: Original CONTRACT SUM:    $__________________ 

Previously Authorized CHANGE ORDERS:    $__________________ 

CONTRACT sum prior to this CHANGE ORDER:   $__________________ 

CHANGE ORDER #    Amount:     $__________________ 

New CONTRACT SUM:      $__________________ 

CONTRACT TIME will be increased by: 

SUBSTANTIAL COMPLETION as of this Change Order: 
 
Approved/Accepted by: 

  
PM/CM                  
    (Name)        (Date) 
CONTRACTOR:                 
     (Name)                    (Date) 
GILBERT:                         
    (Name)       (Date) 

 
Not valid until signed by both GILBERT and/or PM/CM.  Signature of CONTRACTOR 
indicates acceptance, including CONTRACT SUM and CONTRACT TIME. 
 
Contractor agrees that the adjustment of the Contract Price and Contract Time reflected in 
this Change Order represents the entire and complete adjustment of the Contract Price and 
Contract Time for the changes set forth in this Change Order.  The adjustment of the Contract 
Price includes all direct costs of labor materials, services and equipment to complete such 
changes as well as any and all indirect costs of impacts, delays, interference or hindrances in 
performing, providing and completing the changes set forth in this Change Order.  The 
adjustment of the Contract Time includes all adjustments of time necessary to perform, 
provide and complete the changes set forth in this Change Order and any and all impacts, 
delays, interference or hindrances in performing, providing and completing the changes. 
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TOWN OF GILBERT, ARIZONA 
CONTRACTOR'S AFFIDAVIT 

REGARDING SETTLEMENT OF CLAIMS 
 

PROJECT  _________________________________________________________ 
     _________________________________________________________ 
 
To Town of Gilbert, Arizona 
Building Department: 
 
  The undersigned hereby certifies that (1) all lawful claims for MATERIALS, 
rental of equipment and labor used in connection with the construction of the above PROJECT, 
whether by SUBCONTRACTOR or claimant in person, have been duly discharged; and (2) to 
the best of undersigned's knowledge, there are not any disputed or unresolved claims of any type 
for MATERIALS, equipment or labor in connection with this PROJECT. 
 
  The undersigned, for the consideration of $___________, as set out in the final 
pay estimate, as full and complete payment under the terms of the CONTRACT, hereby waives 
and relinquishes any and all further claims or right of lien under, in connection with, or as a 
result of the above-described PROJECT.  The undersigned further agrees to indemnify and save 
harmless Town of Gilbert against any and all liens, claims of liens, suits, actions, damages, 
charges and expenses whatsoever, which said GILBERT may suffer arising out of the failure of 
the undersigned to pay for all labor performance and MATERIALS furnished for the 
performance of said installation. 
 
  Signed and dated at _____________________, this _____ day of 
_________________________, 20____. 
 
      ___________________________________ 
      CONTRACTOR 
      By ________________________________ 
STATE OF ARIZONA  ) 
    )  ss. 
County of Maricopa  ) 
 
  The foregoing instrument was subscribed and sworn to before me this ____ day of 
____________________, 20____. 
      __________________________________ 
      Notary Public 
My Commission Expires: 
 
_______________________
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SUPPLEMENTAL CONDITIONS 
 

1. A CONTRACT shall be awarded to the lowest responsible, responsive bidder. 
Contract award is currently scheduled for June 2015. In no case shall a NOTICE 
TO PROCEED be issued before July 1, 2015. Additionally, GILBERT reserves 
the right to issue a NOTICE TO PROCEED such that the PROJECT will begin in 
the fall or spring seasons which are optimal for landscape planting.
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TECHNICAL SPECIFICATIONS 
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Cassia Place FY15-16 Improvements         March 2015 
Improvements are being installed in phases. Only FY15-16 improvements are included in 
this bid package. Phasing limits in large part are determined by irrigation system layout. 
There may be some overlap in phasing areas depending on locations of water meters and 
controllers, in order to provide irrigation to new improvements while maintaining irrigation 
service to existing areas designated for improvements under future phases. Locations, 
layouts, and condition of existing irrigation systems as it interfaces with FY15-16 work will 
need to be field verified.  
 
Description of FY15-16 work for Cassia Place (PKID #07-11) follows. 
 
Cassia Place FY15-16 Landscape and Irrigation Improvements 
General description: Landscape planting, turf and irrigation for the Park/ Basin area on E. 
Raleigh Bay Drive and N. Redrock Street as shown on the plans. The Town reserves the 
right to reduce the scope of work or eliminate some items in this contract.  
 
Work includes: 

 Preservation and protection of existing plantings, irrigation system, pavements, 
walls, or other structures to remain. 

 Restoration of all pavements, curbs, walls, structures, landscaping, irrigation, rock 
ground cover and other surfaces or features to remain which are disturbed as a 
result of work under this project phase. 

 Maintaining existing irrigation service to areas improved under other phases and 
existing areas to remain. 

 Remove existing damaged section of concrete header as shown on plans and 
dispose of properly off site. 

 Install new concrete header per details and as shown on plans.  
 Abandonment of the portions of the existing irrigation system no longer in use in this 

phase of improvements. At grade or above grade components to be removed/ 
salvaged as noted on plans. Below grade components can be abandoned in place 
providing there is no conflict with new improvements. 

 Maintain/restore connections to portions of the existing irrigation system to remain or 
improved under other phases.  

 Unless otherwise noted or approved, all extra materials, debris, or materials     
removed as part of work under this project and not intended for reuse shall be 
disposed legally offsite.  

 Using the existing water meter and backflow preventer, install new irrigation for the 
landscaping in this FY15-16 phase of work including but not limited to a new controller, 
mainline,  valve assemblies, wiring, lateral piping, drip irrigation emitters and turf spray 
heads as indicated on plans.  
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Council Communication

TO: Honorable Mayor and Councilmembers

FROM: Eric Jensen, IT Applications Manager, 503-6915

MEETING DATE: June 25, 2015

SUBJECT: InterGraph Contract Renewal

STRATEGIC INITIATIVE: Infrastructure

RECOMMENDED MOTION

A. A motion to approve contract 2015-1105-0652 for the annual support and maintenance 
for the Intergraph, Police Computer Aided Dispatch and Records Management suite of 
software in the amount of $193,000;

B. A motion to authorize FY2016 General Fund contingency in the amount of $28,000;

And authorize the Mayor to execute the necessary documents.

BACKGROUND/DISCUSSION

Intergraph provides a suite of products to the Police Department.  This suite provides Computer 
Aided Dispatch (CAD) as one of the primary tools that the police department uses when 
responding 911 and non-emergency requests.  Mobile for Public Safety provides field 
mobilization for the officers when using their Mobile Data Computers (MDC’s).  Other 
Intergraph applications aid the police department with managing records and tracking 
interactions with the citizens.  

The Intergraph suite of products have been utilized by the Town for over 10 years.  

During the FY2016 budget process, $165,000 was allocated for goods and services provided by 
Intergraph. Due to a price increase from the vendor and additional services and licenses added 
during FY2015, the renewal for FY2016 is $193,000.

The contract was reviewed for form by Attorney Jack Vincent. 
The contract was reviewed by Doug Boyer, Purchasing Administrator. 

181818
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FINANCIAL IMPACT

The total financial impact is $193,000, part of which has been approved in the FY2016 budget 
($165,000); the balance of $28,000 (covering additional maintenance and tax) is being requested 
as contingency funds.

This has been reviewed by Laura Lorenzen, Management and Budget Analyst.

STAFF RECOMMENDATION

Staff recommends approval of contract 2015-1105-0652 for the annual support and maintenance 
for the Intergraph, Police Computer Aided Dispatch and Records Management suite of software 
in the amount of $193,000 and approval of $28,000 in FY2016 General Fund contingency funds.

Respectfully submitted,

Eric Jensen
IT Applications Manager
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Approved By Approval Date

Mark Kramer 6/15/2015 10:06 AM
Jack Vincent 6/15/2015 10:29 AM
Laura Lorenzen 6/15/2015 12:16 PM
Douglas Boyer 6/15/2015 12:41 PM
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MAINTENANCE QUOTATION SUMMARY
Quote:  1-B4I9S7 Performance Period: 07/01/2015 through 06/30/2016
Service Level: Premium Billing Terms: PREPAID

Page 1 of 1

Customer: Billing Address:
Gilbert AZ Town Of
ATTN: Eric Jensen
50 E Civic Center Drive
Gilbert, AZ  85296 
USA

Gilbert AZ Town Of
ATTN: Eric Jensen
50 E Civic Center Drive
Gilbert, AZ  85296
USA

Quotation Summary:
SW Maint $176,865.48
Services $500.00

Total Services Cost* $177,365.48

* Total is exclusive of applicable taxes.  Applicable taxes will be added to the invoice.

The maintenance services quoted herein are subject to the attached U.S. Maintenance Terms and Conditions.  This agreement shall only become binding and 
effective upon the written acceptance by Intergraph.  This quotation expires ninety (90) days from the date of issue by Intergraph.

THIS IS NOT AN INVOICE

Offered by: Intergraph Corporation Accepted by:
Security, Government & Infrastructure (SG&I) Division

Signature: Signature:
Name: Trey Sampson Name:

Maintenance Contract Administrator Title:
Date: 06/15/2015 Date:
Email: trey.sampson@intergraph.com Email:
Telephone: 256-730-2389 Telephone:
Fax: 256-730-5641 Fax:

Please mark one of the following options when submitting your acceptance:

A Purchase Order will not be issued.  Customer signature above constitutes 
notice to proceed with this agreement.
A Purchase Order will be issued and shall reference the terms and conditions of 
above referenced quote.

Trey Sampson
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Security, Government & Infrastructure Exhibit A
Gilbert AZ Town Of PO#: 
Account Nbr: MDC-2388 Performance Period: 07/01/2015 through 06/30/2016
Quote: 1-B4I9S7- Gilbert AZ Town of Main 15-16 Service Level: Premium

Generated for jaelders  on 6/15/2015 Page 1 of 3

   
 

Bill To: Ship To:
Gilbert AZ Town Of
ATTN: Eric Jensen
50 E Civic Center Drive
Gilbert, AZ  85296
USA

Gilbert AZ Town Of
ATTN: Eric Jensen
50 E Civic Center Drive
Gilbert, AZ  85296
USA

Ln Base Part Description Serial Begin End Coverage Mths Qty Monthly
Cost

Total Cost

Site Number: 50000402

 1 IPS0001HAC I/Executive for High Availability NL -
Component 07/01/2015 06/30/2016 Ph Supp with Upg's 12 1 $1,400.00 $16,800.00 

 2 IPS0002 I/Dispatcher MME-1-ALDDO 07/01/2015 06/30/2016 Ph Supp with Upg's 12 9 $316.00 $34,128.00 
 3 IPS0003 I/Calltaker 1-213647616 07/01/2015 06/30/2016 Ph Supp with Upg's 12 4 $76.00 $3,648.00 
 4 IPS0004 I/Informer 1-18174131 07/01/2015 06/30/2016 Ph Supp with Upg's 12 1 $422.00 $5,064.00 
 5 IPS0004A I/Informer to I/LEADS 1-18174141 07/01/2015 06/30/2016 Ph Supp with Upg's 12 1 $0.00 $0.00 
 7 IPS0009 I/Mobile Data Terminal 1-18223876 07/01/2015 06/30/2016 Ph Supp with Upg's 12 1 $844.00 $10,128.00 
 8 IPS0012 I/Page 1-18223892 07/01/2015 06/30/2016 Ph Supp with Upg's 12 1 $383.00 $4,596.00 
 9 IPS0015 I/Tracker 1-18223908 07/01/2015 06/30/2016 Ph Supp with Upg's 12 1 $477.00 $5,724.00 
 10 IPS0019 I/LEADS-Server MME-1-AI3ZG 07/01/2015 06/30/2016 Ph Supp with Upg's 12 1 $401.00 $4,812.00 

 11 IPS0020 I/LEADS-Records Management 
System CC - Desktop Client MME-1-AI49E 07/01/2015 06/30/2016 Ph Supp with Upg's 12 33 $30.00 $11,880.00 

 12 IPS0022 I/LEADS-Incident Based Reporting 1-18223924 07/01/2015 06/30/2016 Ph Supp with Upg's 12 1 $183.00 $2,196.00 

 13 IPS0026 I/LEADS-Jail Management System -
Client MME-1-AI4IQ 07/01/2015 06/30/2016 Ph Supp with Upg's 12 3 $20.00 $720.00 

 14 IPS0027 I/LEADS-Mugshot Capture System 1-18174092 07/01/2015 06/30/2016 Ph Supp with Upg's 12 1 $183.00 $2,196.00 
 15 IPS0030 I/LEADS-CAD Link MME-1-AI3ZW 07/01/2015 06/30/2016 Ph Supp with Upg's 12 1 $0.00 $0.00 
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Security, Government & Infrastructure Exhibit A
Gilbert AZ Town Of PO#: 
Account Nbr: MDC-2388 Performance Period: 07/01/2015 through 06/30/2016
Quote: 1-B4I9S7- Gilbert AZ Town of Main 15-16 Service Level: Premium

Generated for jaelders  on 6/15/2015 Page 2 of 3

Ln Base Part Description Serial Begin End Coverage Mths Qty Monthly
Cost

Total Cost

 16 IPS0031 I/Mgt. Analysis & Reporting Sys - 
Server 1-18223940 07/01/2015 06/30/2016 Ph Supp with Upg's 12 1 $477.00 $5,724.00 

 17 IPS0032 I/Mgt Analysis & Reporting Sys - 
Client 1-18223956 07/01/2015 06/30/2016 Ph Supp with Upg's 12 5 $21.00 $1,260.00 

 18 IPS0035 I/Backup MME-1-ALDH0 07/01/2015 06/30/2016 Ph Supp with Upg's 12 1 $477.00 $5,724.00 
 19 IPS0080C Mobile for Public Safety Component 07/01/2015 06/30/2016 Ph Supp with Upg's 12 60 $22.00 $15,840.00 
 20 IPS0042F I/NetViewer - 25 users MME-1-ALDHG 07/01/2015 06/30/2016 Ph Supp with Upg's 12 1 $765.00 $9,180.00 
 22 IPS0070A CopLink Interface 1-292289231 07/01/2015 06/30/2016 Ph Supp with Upg's 12 1 $217.00 $2,604.00 
 23 IPS1163C I/MapEditor CC - Component 17HU4BG50000402 07/01/2015 06/30/2016 Ph Supp with Upg's 12 1 $78.00 $936.00 

 24 IPSCUSTOM02 Livescan Fingerprint System 
Interface - Identix 1-18224775 07/01/2015 06/30/2016 Ph Supp with Upg's 12 1 $419.71 $5,036.52 

 25 IPSCUSTOMSVC IPS Custom Services - Forms - 
Reports MME-1-5RTCTW 07/01/2015 06/30/2016 Ph Supp with Upg's 12 1 $612.08 $7,344.96 

 26 GSPX5007C GeoMedia Professional 18XZVA950000402 07/01/2015 06/30/2016 Ph Supp with Upg's 12 1 $208.00 $2,496.00 
 28 IPS0042 I/NetViewer - 5 users 07/01/2015 06/30/2016 Ph Supp with Upg's 12 2 $192.00 $4,608.00 

 32 IPSCUSTOM03 Informer-Customer Hyperlink 
Responses 07/01/2015 06/30/2016 Ph Supp with Upg's 12 1 $350.00 $4,200.00 

 33 RMSCUSTOM15 Custom Interface- Brazos to I/Leads 01/01/2016 06/30/2016 Ph Supp with Upg's 6 1 $140.00 $840.00 
Subtotal for Site Number  50000402 $167,685.48 

Site Number: 00075956

 21 IPS0050 I/InterCAD - First License 1-17892788 07/01/2015 06/30/2016 Ph Supp with Upg's 12 1 $765.00 $9,180.00 
Subtotal for Site Number  00075956 $9,180.00 

Site Number: BILL

 27 ESCROW Annual Software Escrow Fee 07/01/2015 07/31/2015 Ph Supp with Upg's 1 1 $500.00 $500.00 
Subtotal for Site Number  BILL $500.00 
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Security, Government & Infrastructure Exhibit A
Gilbert AZ Town Of PO#: 
Account Nbr: MDC-2388 Performance Period: 07/01/2015 through 06/30/2016
Quote: 1-B4I9S7- Gilbert AZ Town of Main 15-16 Service Level: Premium

Generated for jaelders  on 6/15/2015 Page 3 of 3

Ln Base Part Description Serial Begin End Coverage Mths Qty Monthly
Cost

Total Cost

Grand Total Excluding Tax $177,365.48
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Security, Government & Infrastructure (SG&I) 
U.S. Maintenance Terms and Conditions 
for Software 
 

This document (“Terms and Conditions”) and the Quote to which these Terms and Conditions are 
attached set forth the terms and conditions for the maintenance of software and related support 
services by Intergraph Corporation, doing business as the Security, Government and Infrastructure 
Division (“Intergraph”) for Customer.   

1. DEFINITIONS  

1.1.  “Affiliate” means any entity or person controlled by or under common control of Intergraph 
Corporation. For the purposes of this Agreement, the term "control" means ownership, 
directly or indirectly, of equity securities entitling the owner to exercise in the aggregate 
equal or more than twenty-five percent (25%) of the voting power of the entity in question. 
For the avoidance of doubt, any Affiliate of Intergraph Corporation is as well deemed an 
Affiliate of any other Affiliate of Intergraph Corporation; also Intergraph Corporation is an 
Affiliate of any of its Affiliates. 

1.2.  “Agreement” means (1) the binding contract incorporating these Terms and Conditions as 
well as the Quote submitted to Customer under Section 2 and/or, if applicable, (2) the 
binding contract incorporating a Quote submitted to Customer under Section 3.2 and/or 
Section 12.1 as well as the maintenance service contract terms and conditions referenced 
therein. 

1.3.  “Coverage Period” means the period of performance set forth in the Quote. 

1.4.  “Covered Products” means the software listed on the Quote for which Services are to be 
provided to Customer by Intergraph. Covered Products shall also include additional copies 
of the software (i) where the original software is already covered by the Agreement and (ii) 
for which additional licenses are purchased or otherwise obtained by Customer during the 
Coverage Period.  Covered Products may include Software Products, as well as Third Party 
Software. 

1.5.  “Customer” means the entity or person purchasing Services. 

1.6.  “Quote” means a quotation for Services submitted to Customer by Intergraph or an 
authorized Intergraph partner, along with a product quotation at time of purchase of the 
product to be maintained. according to Section 2, or a quotation for Services submitted to 
Customer by Intergraph, according to, Section 3.2 and/or Section 12.1. 

1.7.  “Services” means the maintenance and support services for Covered Products  that are 
further described in the Agreement. 

1.8.  “Software Product” includes Intergraph’s or Intergraph’s Affiliate’s computer software and all 
of the contents of the files, disk(s), CD-ROM(s) or other media with which the software is 
provided, including any templates, data, printed materials, and “online” or electronic 
documentation, all copies, and any Updates of such Software Products.  Software Products 
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are subject to all of the terms and conditions of the End-User License Agreement (“EULA”) 
provided with the Software Product. 

1.9.  “Third Party Software” means computer software or other technology in which any person or 
entity, other than Intergraph or Intergraph’s Affiliate, has any right, title or interest, including 
any restrictions or obligations (such as obligations to obtain consents or approvals and 
restrictions that may be eliminated only by obtaining such consents or approvals) applicable 
to the computer software or technology, but does not include software embedded in the 
Software Products by license from third parties. The use of Third Party Software is subject to 
all of the terms and conditions of the third party’s software license or similar agreement 
(“SLA”) provided with the Third Party Software. 

1.10. “Update(s)” means any Upgrade, modified version, fix, patch and/or update of Covered 
Products. The use of Updates is subject to all of the terms and conditions of the EULA or 
SLA provided with Customer’s current version of the Covered Products. 

1.11. “Upgrade(s)” means each new release of Covered Products. Upgrades require a full 
installation and may be provided with a separate EULA or SLA. Any EULA or SLA delivered 
with the Upgrade will supersede any EULA or SLA associated with prior releases of the 
Covered Products. 

2. AUTHORIZATION OF SERVICES 

By either (a) returning a signed Quote; (b) submitting a signed purchase order referencing a Quote; (c) 
paying any charges as set forth on a Quote; or (d) accepting delivery of Services as set forth on a 
Quote, Customer authorizes Intergraph to provide the Services for Covered Products during the 
Coverage Period in accordance with the Agreement.  The Services will be provided by Intergraph in 
accordance with the Scope of Coverage as set forth in Section 5.  The Agreement shall only become 
binding and effective upon the written acceptance by Intergraph or the first delivery of the Services set 
forth in the Quote, whichever is earlier. 

3. TERM 

3.1.  Term.  This Agreement shall begin, retroactively (if applicable), on the first calendar day of the 
first month of the applicable Coverage Period, and shall expire at the end of the Coverage 
Period unless terminated earlier as provided in Section 18, or renewed by mutual agreement 
of the parties in accordance with Section 3.2.  The Coverage Period shall be for whole months 
only.   

3.2.  Renewal.  Approximately ninety (90) days prior to the expiration date of any Coverage Period, 
Intergraph will submit to Customer a renewal Quote that includes pricing for the upcoming 
Coverage Period.  Section 2 shall apply mutatis mutandis to the formation of the Agreement 
based on the renewal Quote as well as the maintenance service contract terms and 
conditions referenced therein or made available to Customer together with the renewal 
Quote. If the Agreement is not entered into based on the renewal Quote as well as the 
maintenance service contract terms and conditions referenced therein, Intergraph, after the 
preceding Coverage Period has expired, shall be entitled to discontinue Services for the 
affected Covered Products, including access to system support or knowledge base, and/or 
end the ability of Customer to log or check support requests. 

4. REINSTATEMENT OF MAINTENANCE SUPPORT COVERAGE 

4.1.  Lapse in Software Maintenance Coverage. To reinstate Services after any termination or 
suspension thereof, Customer must pay a reinstatement fee.  The Coverage Period for any 
reinstated Services (the “Renewal Coverage Period”) shall begin on the first day after the 
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expiration or termination of the last paid-in-full Coverage Period and extend until the next 
purchase anniversary date of the lapsed Covered Products.  The reinstatement fee will equal 
twenty-five percent (25%) of the past due maintenance charges (rounded up to whole months 
only) for the Renewal Coverage Period, and shall be in addition to the total maintenance 
charges due for the Renewal Coverage Period, all calculated at the current maintenance list 
price.  Upon request of Customer, Intergraph will provide a Quote for the Renewal Coverage 
Period, to include the reinstatement fee, which is applicable only for reinstatement made in 
the then-current month.   

4.2.  Failure to Obtain Maintenance Coverage.  In the event Services were not purchased at the 
time that the Covered Product was originally purchased, in order to obtain Services, 
Customer must pay one hundred twenty-five percent (125%) of all maintenance payments 
from the date the original Covered Product was purchased up to the date the Services are 
actually purchased, plus one hundred percent (100%) of the remaining Coverage Period that 
expires upon the anniversary date of the original Covered Product purchase, all calculated at 
the current maintenance list price.  The Coverage Period for such Covered Products will begin 
on the first day of the month in which the Covered Products were originally purchased.   

5. SCOPE OF COVERAGE FOR SOFTWARE PRODUCTS 

Services described in this Section apply to Software Products only.  Services for Third Party Software 
are set forth in Section 10. 

Intergraph offers two levels of Services for Software Products included in the Covered Products:  
Standard Support and Premium Support.  Under both levels of Services, Intergraph shall provide 
reasonable commercial efforts to aid in the diagnosis and correction of defects in and provide general 
advice as to the use of the Software Products included in the Covered Products. The level of Services 
will be set forth on the Quote and will include the following: 

5.1. Standard Support:  Standard Support will include and be limited to the following: 

5.1.1. Help Desk Support.  Out-of-the-box functionality support via the Help Desk (telephone 
or eService via Intergraph’s Customer Support Web Site where available at 
http://esupport.intergraph.com).  Phone support for all priority levels of software errors 
is available on Monday through Friday from 8AM – 5PM at Customer’s local time, 
excluding Intergraph-observed holidays.  Local variances in support hours will be 
posted on the Customer Support Web Site or applicable local support website, or can 
be determined by contacting Customer’s local Intergraph office. 

5.1.2. Updates.  Access to all available Updates of Software Products included in the 
Covered Products.  Intergraph will notify Customer when Updates are made available 
for any Software Products for which Service has been purchased, by way of posting 
notices of such to the “Support Notices and Announcements” section on the Customer 
Support Web Site or applicable local support website or via direct notification by 
Intergraph.  If applicable, Customer may also register on the Customer Support Web 
Site or applicable local support website to automatically receive email notifications 
when a new release of a Software Product is made available by Intergraph.   Updates 
are shipped to Customer upon Customer request.  Intergraph is not obligated to 
produce any Updates. 

 
5.1.3. Knowledge Base.  Twenty-four-hour-per-day/seven-day-per-week access to problem 

Knowledge Base, an on-line self-help tool.   

5.2.  Premium Support:  Premium Support will include all of the features available under Standard 
Support.  Additionally, when the software error is considered to be critical (meaning 
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production is down), then phone support is also available after-hours and on 
Intergraph-observed holidays. 

Intergraph may not provide both levels of support for all Software Products in all countries.  Customer 
may choose any level of Services offered, however all Software Products included in the Covered 
Products under the Agreement must have the same level of Services when available.  

Services are only available for the current version and the one version prior to the current version of a 
particular Software Product. Services are limited to the specific Software Products listed on the Quote 
and functioning on the appropriate Intergraph-supported operating system. 

6. MINIMUM SYSTEM REQUIREMENTS; CUSTOMER’S OBLIGATIONS 

Performance of Services by Intergraph is specifically conditioned upon the following minimum system 
requirements and fulfillment by Customer of the following obligations (collectively, minimum system 
requirements and customer obligations hereinafter referred to as “Customer Obligations”):  

6.1.  Customer’s hardware and operating system software must meet the minimum system 
requirements specified by Intergraph and made available to Customer upon request. 

6.2.  Customer’s system must have input and output devices that enable the use of Intergraph’s 
diagnostic programs and supplemental tests. The specifications of such devices shall be 
made available to Customer by Intergraph upon request. 

6.3.  Customer will be responsible for any required adjustments or updates to its hardware and/or 
operating system software required to accommodate Updates of Covered Products.  

6.4.  Customer will ensure availability of its own system technical support personnel so that 
Intergraph can fulfill its Service obligations. 

6.5.  When reporting problems to Intergraph’s Help Desk, Customer will provide a complete 
problem description, along with all necessary documents and information that is available to 
Customer and required by Intergraph to diagnose and resolve the problem.  Customer will 
grant all necessary access to all required systems as well as to the Covered Products, and 
any other reasonable assistance needed.   

6.6.  Customer will carry out any reasonable instructions on troubleshooting or circumvention of 
the problem provided by Intergraph through the Authorized Contact (as defined below in 
Section 8.1) immediately and in conformity with these instructions, and will install any 
necessary patches, defect corrections or new versions from Intergraph. 

6.7.  Customer is solely responsible for assuring the compatibility of non-Intergraph products with 
products provided by Intergraph.  

6.8.  Customer is solely responsible for ensuring its systems, software, and data are adequately 
backed up.  Intergraph will not be liable for lost data.  

In addition, Customer shall provide for any other requirements reasonably specified by Intergraph and 
related to the rendition of the Services to be met. 

If Customer fails to fulfill its Customer Obligations, Intergraph is entitled to bill Intergraph’s time and 
effort made necessary by Customer’s failure at Intergraph’s currently stated hourly rates.   

7. EXCLUDED SOFTWARE SERVICES 

Services for the following are outside the scope of this Agreement and may be available under 
separate agreement at an additional charge (collectively “Excluded Services”):  

7.1.  Installation of any Covered Product, Update, or interface software 
7.2.  Network configuration 
7.3.  Configuration or customization of Covered Products to customer requirements.   
7.4.  System-level tuning and optimization and system administration support 
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7.5.  Programming or software development 
7.6.  Training 
7.7.  Services required because the Authorized Contact is not available or is not trained in 

accordance with Section 8 
7.8.  On-site Services 
7.9.  Services outside of the regular business hours associated with the applicable level of 

Services 
7.10. Services required due to modifications of Covered Products by Customer.  In the case of 

Intergraph software modules which assist in the creation and use of Customer software, the 
performance of Services under the Agreement is restricted to unmodified components of 
these Covered Products 

7.11. Services required due to use other than in the ordinary manner intended for the Covered 
Products, or use in a manner that contravenes terms hereunder, or Customer’s disregard of 
the installation and operating instructions according to the documentation provided with the 
Covered Products 

7.12. Services required due to failure of software or hardware not supplied by Intergraph and not 
covered in the Agreement  

7.13. Services required due to Customer’s use of hardware or software that does not meet 
Intergraph specifications or failure of Customer to maintain or perform industry standard 
maintenance on Customer’s hardware or software  

7.14. Services required due to software or portions thereof that were incorrectly installed or 
configured, or use in an environment inconsistent with the support environment specified by 
Intergraph, or used with peripherals, operational equipment or accessories not conforming to 
Intergraph’s specifications   

7.15. Services required due to cases of force majeure, especially lightning strikes, fire or flood or 
other events not caused through Intergraph’s fault. 

7.16. Services required due to customer’s failure to fulfill the Customer Obligations set forth in 
Section 6 

7.17. Services required due to faulty or incomplete Customer data. 

When ordered by Customer, Excluded Services or other software maintenance support services that 
are outside the scope of this Agreement will be billed by Intergraph according to the stated hourly rates 
and material prices in effect at the time such service is performed. 

8. SYSTEM SUPPORT TECHNICIAN 

8.1.  Customer will appoint a minimum of two and a maximum of three contact people who are 
each authorized to make use of the Services (“Authorized Contacts”).  

8.2.  Customer must make sure that the Authorized Contacts have adequate expertise and 
experience to make possible a targeted and professionally accurate description of 
malfunctions and make it possible for Intergraph to handle them efficiently. Authorized 
Contacts must have successfully completed Intergraph product training or complete it at the 
next available scheduled opportunity, for those products for which formal training is available. 
Customer will bear the cost of this training.  Customer is obligated to select only those 
personnel for this task who are suitable for it by means of training and function, and who have 
knowledge of Customer’s operating system, network, and hardware and software systems. 
Customer agrees to promptly notify Intergraph of any replacement of an Authorized Contact.   

9. REMOTE ACCESS   

Customer will permit Intergraph to electronically access Customer’s system via SecureLink™.   
SecureLink™ is a tool for providing secure, auditable remote access to Customer’s system in order for 
Intergraph support personnel (“Customer Support”) to effectively troubleshoot critical or complex 
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problems and to expedite resolution of such issues.  The Authorized Contacts should be available to 
assist Intergraph Customer Support as needed during this entire process.  Customer Support will only 
access Customer’s system with the knowledge and consent of Customer.  For local variances specific 
to the use of remote access tools other than SecureLink™, Customer should contact the local 
Intergraph support office. 

10. THIRD PARTY SOFTWARE 

Support and Updates of Third Party Software shall be provided in the fashion and to the extent or 
duration that Intergraph is authorized to provide such by the third party manufacturer of the Third Party 
Software, and such Third Party Software Services may be subject to additional terms and conditions of 
the third party manufacturer of the Third Party Software.  

Services and Updates for any Third Party Software that are not listed on the Quote must be obtained 
from the third party owner of the products or their designated representative.  

11. REQUIRED COVERAGE 

11.1. Multiple or Interdependent Licenses.  Customer may not decline maintenance for individual 
licenses of a Covered Product for which Customer has multiple copies under Service at one 
site or for Covered Products that are being used interdependently at a single site, except in 
accordance with the relinquishment process described in Section 12.2. 

11.2. Prerequisite Licenses.  All prerequisite Intergraph software licenses that are necessary to 
operate the Covered Products for which Customer desires Services under the Agreement 
must also be included as Covered Products and listed on the Quote. 

12. ADDITIONS AND REMOVALS OF COVERED PRODUCTS 

12.1. Additions of Covered Products to Maintenance. 

12.1.1. Additional Software Products from Intergraph.  In the event Customer purchases 
additional licenses of Software Products from Intergraph during the term of this 
Agreement, Intergraph will provide Customer with a written extension Quote that 
reflects the additional licenses, the effective date of Service, and charges for the 
additional licenses,  pursuant to the Agreement.   

12.1.2. Additional Software Products from a third party.  In the event Customer obtains 
additional licenses of Software Products from an authorized reseller or by any other 
means, Customer agrees to promptly notify Intergraph in writing about the newly 
acquired Software Products, and upon receipt of such notice, Intergraph will provide 
Customer with a written extension Quote that reflects the additional licenses, the 
effective date on which Intergraph may commence the Services with respect to the 
copies of the Software Product pertaining to the additional licenses, and the charges 
that would be due in return for these Services pursuant to the Agreement. 

12.1.3. Section 2 shall apply mutatis mutandis to the formation of the Agreement based on the 
extension Quote submitted to Customer under Section 12.1.1 or Section 12.1.2 as well 
as the maintenance service contract terms and conditions referenced therein or made 
available to Customer together with the extension Quote. If the Agreement is not 
entered into based on the extension Quote as well as the maintenance service 
contract terms and conditions referenced therein, then the terms and conditions in 
Section 4 regarding reinstatement of Services will apply to the additional licenses of 
Software Products.  If, however, the additional Software Products are multiple, 
interdependent, or prerequisite licenses as described in Section 11 above, Services 
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may not be declined, and Services and the appropriate monthly charges will begin on 
the effective date as shown on the extension Quote. 

12.1.4. Additional Software Products via Software Transfer Policy.  Customer shall purchase 
Services on all additional licenses of Software Products for a site obtained via software 
license transfer. Any such software license transfers shall be in accordance with the 
then-current Intergraph Software Transfer Policy and the EULA or other applicable 
Software License Agreement delivered with the Software Product. 

12.2. Removal of Covered Products from Maintenance.   Either party may provide written notice to 
the other party at least sixty (60) calendar days prior to the end of any Coverage Period of its 
intent to remove any individual Covered Products from the Agreement for the renewal 
period.  Neither party may remove Covered Products except upon Agreement renewal.  
Customer may not remove from the Agreement individual software licenses of a Covered 
Product for which Customer has multiple copies under Service at one site or for Covered 
Products that are being used interdependently at a single site, unless Customer has first 
certified to Intergraph on a “Software Relinquishment Agreement” that the copies of the 
Covered Product for which Customer desires to cease Services (the “Relinquished 
Licenses”) for the renewal Coverage Period have been uninstalled and removed from its 
system(s).  Should Customer desire to reinstate Services for the Relinquished Licenses at a 
later date, Customer must re-purchase the licenses at the then current list price. 

13. PAYMENT  

13.1. Terms of Payment.  Charges for Services are due and payable annually and in advance.  For 
Customers desiring to pay quarterly and in advance instead of annually and in advance, 
Customer must request a revised Quote which shall include a convenience fee increase of 
fifteen percent (15%) of the total annual charges, which convenience fee Customer agrees 
to pay.  The convenience fee shall be prorated and charged to the four quarterly invoices.  All 
charges are due net thirty (30) calendar days from the date of invoice or prior to the 
beginning of the applicable Coverage Period, whichever is earlier.   Charges for Covered 
Products added during a Coverage Period shall be prorated to the remaining months of the 
Coverage Period, in whole month increments only, and such charges shall be due and 
payable in full upon receipt of invoice. 

13.2 Past Due Accounts.  INTERGRAPH RESERVES THE RIGHT TO REFUSE SERVICE TO 
ANY CUSTOMER WHOSE ACCOUNT IS PAST DUE. At the discretion of Intergraph, 
Customers who have not paid any charges when due (i) under this Agreement, (ii) under any 
other agreement between the parties, or (iii) under any agreement between Intergraph and 
Customer’s parent and/or subsidiary at least fifty percent (50%) owned by Customer, may 
not be rendered Services until all past due charges are paid in full.  Additionally, Intergraph 
shall charge and Customer agrees to pay interest at the rate of two percent (2%) per month 
or the maximum amount allowed by law, whichever is less, for all amounts not received 
when due.  The start of the Coverage Period shall not be postponed due to delayed payment 
of any charges.  If Intergraph is required to use a collection agency or attorney to collect 
money owed by Customer, Customer agrees to pay the reasonable costs of collection. 
These collection costs include, but are not limited to, any collection agency’s fees, 
reasonable attorneys’ fees and court costs. 

13.3 Customer’s Responsibilities Concerning Invoice Questions. Subject to applicable law, if 
Customer intends to dispute a charge or request a credit, Customer must contact Intergraph 
within ten (10) calendar days of the date on the invoice. Customer waives any right to dispute 
a charge or receive a credit for a charge or Services that Customer does not report within 
such period. 
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14. CUSTOMER WARRANTIES   

During the Coverage Period, Customer shall commit to the following: 

14.1. Subject to Section 12.2, Customer warrants that for all Covered Products supported under 
the Agreement, all licenses of a Covered Product for which Customer has multiple copies in 
its possession and that are located at the site referenced on the Quote, and all prerequisite 
licenses necessary to operate Covered Products, are listed on the Quote.  If all like Covered 
Products or prerequisite software licenses are not listed on the Quote, Customer agrees to 
notify Intergraph so that Intergraph may issue a revised Quote to Customer.   

14.2. Customer warrants that Services provided herein shall be utilized only for the quantity of 
Covered Products licenses listed on the Quote. 

14.3. Customer shall, and Customer shall cause each of Customer’s employees and 
representatives to, comply with each and every term and condition of the EULA and/or SLA 
applicable to the Covered Products supported under the Agreement. 

15. INTELLECTUAL PROPERTY 

15.1. Software License.  Any Upgrades furnished hereunder shall remain the property of 
Intergraph, Intergraph’s Affiliate or applicable third party, and are licensed in accordance 
with the then current Intergraph EULA, EULA of Intergraph’s Affiliate or third party SLA, 
which shall supersede any EULA or SLA associated with prior releases of the Software 
Products or Third Party Software.  Upon Customer’s request, Intergraph shall provide 
customer with such EULA or SLA. Upon Intergraph’s request, Customer agrees to execute a 
EULA or SLA, as applicable, for Covered Products provided without an included EULA or 
SLA.   

15.2. Confidential Information.  Intergraph and Customer each acknowledge that they may be 
furnished with, receive, or otherwise have access to information of or concerning the other 
party which such party considers to be confidential, proprietary, a trade secret or otherwise 
restricted.  As used in this Agreement “Confidential Information” shall mean all information, 
which may include third party information, in any form, furnished or made available directly or 
indirectly by one party to the other that is marked confidential, restricted, proprietary, or with 
a similar designation.  The terms and conditions, and existence, of this Agreement shall be 
deemed Confidential Information.  Confidential Information also shall include, whether or not 
designated “Confidential Information” (i) all specifications, designs, documents, 
correspondence, software, documentation, data and other materials and work products 
produced by either Intergraph or its subcontractors, and (ii) with respect to either party, all 
information concerning the operations, financial affairs and businesses, and relations with its 
employees and service providers. 

Each party's Confidential Information shall remain the property of that party or relevant third 
party except as expressly provided otherwise by the other provisions of this Agreement. 
Customer and Intergraph shall each use at least the same degree of care, but in any event 
no less than a reasonable degree of care, to prevent disclosing to third parties the 
Confidential Information of the other as it employs to avoid unauthorized disclosure, 
publication or dissemination of its own information of a similar nature. 

The parties shall take reasonable steps to ensure that their respective employees comply 
with these confidentiality provisions.  This Section shall not apply to any particular 
information which either party can demonstrate (i) was, at the time of disclosure to it, 
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generally publicly available; (ii) after disclosure to it, is published or otherwise becomes 
generally publicly available through no fault of the receiving party; (iii) was in the possession 
of the receiving party at the time of disclosure to it without restriction on disclosure; (iv) was 
received after disclosure to it from a third party who had a lawful right to disclose such 
information to it without any obligation to restrict its further use or disclosure; or (v) was 
independently developed by the receiving party without reference to Confidential Information 
of the disclosing party.  In addition, a party shall not be considered to have breached its 
obligations by disclosing Confidential Information of the other party as required to satisfy any 
legal requirement of a competent government body provided that, immediately upon 
receiving any such request and to the extent that it may legally do so, such party advises the 
other party promptly and prior to making such disclosure in order that the other party may 
interpose an objection to such disclosure, take action to assure confidential handling of the 
Confidential Information, or take such other action as it deems appropriate to protect the 
Confidential Information. 

16. LIMITED WARRANTIES; WARRANTY DISCLAIMERS 

16.1. Limited Warranties. 

16.1.1. Intergraph Services Warranty.  Intergraph warrants for a period of thirty (30) days from 
the date of Services that the Services provided pursuant to this Agreement, in the form of 
a defect correction and/or maintenance services, will be performed with reasonable skill 
and care in accordance with the requirements set forth herein, provided the Covered 
Products for which the Services are provided are used under normal conditions and in 
strict accordance with the terms and conditions herein. Customer agrees to promptly 
notify Intergraph of any unauthorized use, repair, or modification, or misuse, as well as 
suspected defects in any Services provided pursuant to this Agreement. 

16.1.2. Intergraph Software Warranty.  Intergraph warrants for a period of thirty (30) days from 
the date of shipment of any Software Product that, under normal use, software delivery 
media shall be free from defect in material or workmanship.  Additional warranties for 
Software Products may be provided in the applicable Intergraph Terms and Conditions 
for Sale or other agreement between the parties governing the delivery of Software 
Products. 

16.1.3. Pass-Through Third Party Warranties.  Third Party Software is only warranted 
pursuant to a pass-through warranty to Customer from the applicable Third Party 
Software manufacturer and only to the extent warranted by the applicable Third Party 
Software manufacturer. 

16.1.4. NO OTHER WARRANTIES.  THE ABOVE LIMITED WARRANTIES ARE IN LIEU OF 
ALL OTHER WARRANTIES, EXPRESS OR IMPLIED, AND REPRESENT THE FULL 
AND TOTAL OBLIGATION AND/OR LIABILITY OF INTERGRAPH. THE LIMITED 
WARRANTIES PROVIDE CUSTOMER WITH SPECIFIC LEGAL RIGHTS. CUSTOMER 
MAY HAVE OTHER RIGHTS, WHICH VARY JURISDICTION TO JURISDICTION.  IF A 
GREATER WARRANTY IS MANDATED PURSUANT TO THE LAW HELD 
APPLICABLE TO THIS AGREEMENT, THEN INTERGRAPH WARRANTS THE 
SERVICES OR COVERED PRODUCTS TO THE MINIMUM EXTENT REQUIRED BY 
SAID LAW. 

16.2. Remedies.  In the event a warranted Service, Covered Product, or Update provided 
pursuant to this Agreement does not substantially comply with the limited warranties set forth 
in the Agreement, Intergraph’s entire liability and Customer’s exclusive remedy shall be, in 
Intergraph’s sole and absolute discretion, either (i) providing of a Service, Covered Product, 

16 of 26



 

 

or Update which conforms substantially with the warranty; or (ii) a refund of the purchase price 
of the particular warranted Service, Covered Product, or Update for the period of time that the 
warranted Service, Covered Product, or Update did not substantially conform to the limited 
warranties set forth in this Agreement. 

Intergraph is acting on behalf of its suppliers for the sole purpose of disclaiming, excluding 
and/or limiting obligations and liability as provided in this Agreement, but in no other respects 
and for no other purpose. 

16.3. WARRANTY DISCLAIMERS.  ANY WARRANTIES HEREUNDER ARE VOID IF 
FAILURE OF A WARRANTED ITEM RESULTS DIRECTLY, OR INDIRECTLY, FROM AN 
UNAUTHORIZED MODIFICATION OF A WARRANTED ITEM; AN UNAUTHORIZED 
ATTEMPT TO REPAIR A WARRANTED ITEM; OR MISUSE OF A WARRANTED ITEM, 
INCLUDING WITHOUT LIMITATION, USE OF WARRANTED ITEM UNDER ABNORMAL 
OPERATING CONDITIONS OR WITHOUT ROUTINELY MAINTAINING A WARRANTED 
ITEM. CUSTOMER SHALL PROMPTLY NOTIFY INTERGRAPH OF ANY SUSPECTED 
DEFECTS IN COVERED PRODUCTS DELIVERY MEDIA. EXCEPT AS SPECIFICALLY 
SET FORTH IN THIS AGREEMENT, TO THE MAXIMUM EXTENT PERMITTED BY 
APPLICABLE LAW, INTERGRAPH AND ITS SUPPLIERS DISCLAIM ALL WARRANTIES, 
EITHER EXPRESS OR IMPLIED, RELATING TO THE SERVICES, COVERED PRODUCTS, 
AND UPDATES PROVIDED PURSUANT TO THIS AGREEMENT, INCLUDING, BUT NOT 
LIMITED TO, IMPLIED WARRANTIES OF MERCHANTABILITY, FITNESS FOR A 
PARTICULAR PURPOSE, AND NON-INFRINGEMENT. INTERGRAPH DOES NOT 
WARRANT THAT ANY SERVICES, COVERED PRODUCTS, AND UPDATES PROVIDED 
PURSUANT TO THIS AGREEMENT WILL MEET CUSTOMER’S REQUIREMENTS, AND 
UNDER NO CIRCUMSTANCES DOES INTERGRAPH WARRANT THAT ANY SERVICES, 
COVERED PRODUCTS, AND UPDATES WILL OPERATE UNINTERRUPTED OR ERROR 
FREE. IF ANY PART OF THIS DISCLAIMER OF EXPRESS OR IMPLIED WARRANTIES IS 
RULED INVALID, THEN INTERGRAPH DISCLAIMS EXPRESS OR IMPLIED 
WARRANTIES TO THE MAXIMUM EXTENT ALLOWED BY APPLICABLE LAW.   

17. LIMITATION OF LIABILITY   

TO THE MAXIMUM EXTENT PERMITTED BY APPLICABLE LAW, IN NO EVENT SHALL 
INTERGRAPH OR ITS SUPPLIERS BE LIABLE FOR ANY INDIRECT, INCIDENTAL, 
CONSEQUENTIAL, PUNITIVE OR SPECIAL DAMAGES, INCLUDING, WITHOUT LIMITATION, 
DAMAGES FOR LOSS OF USE OR PRODUCTION, LOSS OF REVENUE OR PROFIT, LOSS OF 
DATA, LOSS OF BUSINESS INFORMATION, BUSINESS INTERRUPTION, CLAIMS OF THIRD 
PARTIES OR ANY OTHER PECUNIARY LOSS ARISING OUT OF THIS AGREEMENT, EVEN IF 
INTERGRAPH HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES. INTERGRAPH’S 
ENTIRE LIABILITY ARISING OUT OF OR IN CONNECTION WITH THIS AGREEMENT SHALL BE 
LIMITED TO THE AMOUNT ACTUALLY PAID BY CUSTOMER TO INTERGRAPH DURING THE 
PAST TWELVE MONTHS UNDER THIS AGREEMENT AS OF THE DATE THE EVENT GIVING 
RISE TO THE CLAIM OCCURS. EXCEPT AS OTHERWISE PROVIDED BY APPLICABLE LAW, NO 
CLAIM, REGARDLESS OF FORM, ARISING OUT OF OR IN CONNECTION WITH THIS 
AGREEMENT MAY BE BROUGHT BY CUSTOMER MORE THAN TWO (2) YEARS FOLLOWING 
THE INITIAL EVENT GIVING RISE TO THE CAUSE OF ACTION. BECAUSE SOME 
JURISDICTIONS DO NOT ALLOW THE EXCLUSION OR LIMITATION OF LIABILITY, THE ABOVE 
LIMITATION MAY NOT APPLY TO CUSTOMER.  IF ANY PART OF THIS SECTION IS HELD 
INVALID, THEN INTERGRAPH LIMITS ITS LIABILITY TO THE MAXIMUM EXTENT ALLOWED BY 
APPLICABLE LAW. 
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18. TERMINATION 

This Agreement may only be terminated prior to its expiration in the following ways: 

18.1. Either party petitions for reorganization under the Bankruptcy Act or is adjudicated as 
bankrupt, or a receiver is appointed for the other party’s business. 

18.2. Customer fails to pay Intergraph any amount when due (i) under this Agreement; or (ii) 
under any other agreement between the parties. 

18.3. Customer’s license to the Covered Products for which Customer has purchased 
Services is terminated. 

19. RESTRICTIONS 

19.1. Non-Solicitation of Employees.  Customer agrees that it will not, without the prior 
written consent of Intergraph, solicit or hire any Intergraph employee, or induce such 
employee to leave Intergraph’s employment, directly or indirectly, during the term of this 
Agreement and for a period of twelve (12) months after the Agreement expires or is 
terminated.  Customer agrees that a breach of this provision would cause actual and 
substantial damages to Intergraph such that it would be very difficult to calculate actual 
damages.  Accordingly, any such breach will entitle Intergraph to recover liquidated damages 
from Customer in the amount equal to one (1) year of the affected employee’s annual salary 
plus benefits for each such breach, as well as expenses, costs, and reasonable attorneys’ 
fees incurred by Intergraph in seeking enforcement of this Agreement.  Customer agrees that 
the foregoing amount is intended to be, and in fact is, a reasonable estimate of the actual 
damages that would be incurred by Intergraph if Customer were to breach this provision, and 
that this amount is not intended to be, and in fact is not, a penalty.  In addition, Intergraph shall 
be entitled to equitable or injunctive relief to prevent further breaches.  For purposes of this 
Section, the term “employee” means employees of Intergraph and/or any Intergraph 
subsidiary and/or any of Intergraph’s subcontractors who directly support Customer. 

19.2.  United States Government Restricted Rights.  If a Covered Product (including any 
Updates, documentation or technical data related to such Covered Products) is licensed, 
purchased, subscribed to or obtained, directly or indirectly, by or on behalf of a unit or agency 
of the United States Government, then this Section also applies.  

19.2.1. For civilian agencies: The Covered Product was developed at private expense and is 
“restricted computer software” submitted with restricted rights in accordance with the 
Federal Acquisition Regulations (“FAR”) 52.227-19 (a) through (d) (Commercial 
Computer Software – Restricted Rights). 

19.2.2. For units of the Department of Defense (“DoD”):  The Covered Product was developed 
at private expense and is “commercial computer software” submitted with restricted 
rights in accordance with the Defense Federal Acquisition Regulations (“DFARS”) 
DFARS 227.7202-3 (Rights in commercial computer software or commercial computer 
software documentation). 

19.2.3. Notice:  The Covered Product is “commercial computer software” as defined in DFARS 
252.227-7014 (Rights in Noncommercial Computer Software) and FAR 12.212 
(Computer Software), which includes “technical data” as defined in DFARS 
252.227-7015 (Technical Data) and FAR 12.211 (Technical Data). All use, modification, 
reproduction, release, performance, display or disclosure of this “commercial computer 
software” shall be in strict accordance with the manufacturer’s standard commercial 
license, which is attached to and incorporated into the governing Government contract. 
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Intergraph and any applicable Third Party Software manufacturers are the 
manufacturers. This Covered Product is unpublished and all rights are reserved under 
the Copyright Laws of the United States. 

19.3. Export Restrictions.  All Software Products and all Third Party Software (including any 
Updates, documentation or technical data related to such software products) licensed, 
purchased, subscribed to or obtained, directly or indirectly, from Intergraph, its subsidiaries or 
distributors (collectively, “Export Controlled Products”) are subject to the export control laws 
and regulations of the United States. Diversion contrary to United States law is prohibited. 
The Export Controlled Products, and the direct product thereof, shall not be exported or 
re-exported, directly or indirectly (including via remote access), under the following 
circumstances: 

19.3.1. To Cuba, Iran, North Korea, Sudan, or Syria, or any national of these countries. 

19.3.2. To any person or entity listed on any United States government denial list, including 
but not limited to, the United States Department of Commerce Denied Persons, Entities, 
and Unverified Lists (www.bis.doc.gov/complianceandenforcement/liststocheck.htm), 
the U.S. Department of Treasury Specially Designated Nationals List 
(www.treas.gov/offices/enforcement/ofac/), and the U.S. Department of State Debarred 
List (http://www.pmddtc.state.gov/compliance/debar.html). 

19.3.3. To any entity if Customer knows, or has reason to know, the end use of the Export 
Controlled Product is related to the design, development, production, or use of missiles, 
chemical, biological, or nuclear weapons, or other unsafeguarded or sensitive nuclear 
uses. 

19.3.4. To any entity if Customer knows, or has reason to know, that an illegal reshipment will 
take place. 

Any questions regarding export or re-export of an Export Controlled Product should be 
addressed to Intergraph Corporation’s Export Compliance Department, 19 Interpro Road, 
Madison, Alabama, United States 35758 or at exportcompliance@intergraph.com. 

20. TAXES   

All charges under this Agreement are exclusive of each and every country’s federal, provincial, state, 
municipal, or other governmental, withholding, excise, sales, use, value added or other taxes, tariffs, 
custom duties and importing fees (“Taxes”). Customer shall be liable for, and shall indemnify and hold 
Intergraph harmless from and against, any and all Taxes. Taxes shall expressly exclude any federal, 
state, municipal, or other governmental income taxes, franchise taxes, business license fees and other 
like taxes measured by Intergraph’s income, capital and/or assets. The total invoice amount for 
charges under this Agreement is subject to increase by the amount of any Taxes which Intergraph is 
required to withhold, collect, or pay regarding the transactions under this Agreement so that Intergraph 
receives the full amount of the charges on Intergraph’s invoices.  Any certificate to exempt the 
Agreement from tax liability or other documentary evidence of statutory exemption shall be obtained 
by Customer at Customer’s expense. 

21. GENERAL 

21.1. Third Party Providers.  Intergraph reserves the right to provide Services through a third 
party provider. 

21.2. Entire Agreement.  The Agreement constitutes the entire agreement between the parties 
relating to the subject matter hereof.  The Agreement supersedes any and all prior 
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discussions and/or representations, whether written or oral, relating to the subject matter 
of the Agreement and no reference to prior dealings may be used to in any way modify the 
expressed understandings of the Agreement.  Intergraph does not accept any 
contradictory or additional terms and conditions, even by accepting a purchase order 
referencing different terms and conditions.  The Agreement may be amended only by a 
written instrument signed by authorized representatives of both parties, and cannot be 
amended by subsequent purchase order or writing received from Customer without the 
express written consent of Intergraph. Any reproduction of the Agreement made by 
reliable means (for example, photocopy or facsimile) will be deemed an original. 

21.3. Order of Precedence.  In the event of a conflict between the documents that form the 
Agreement, the order of precedence will be as follows: (i) any addenda executed by 
Intergraph and Customer, with the latest addendum taking precedence over any earlier 
addenda; (ii) the Quote; and (iii) these Terms and Conditions.  

21.4. Severability.  Whenever possible, each provision of the Agreement shall be interpreted in 
such a manner as to be effective and valid under the applicable law.  However, if any 
provision of the Agreement shall be prohibited by or invalid under applicable law, such 
provision shall be ineffective only to the extent of such prohibition or invalidity without 
invalidating the remainder of such provision or the remaining provisions of the Agreement. 

21.5. Headings.  The various headings in these Terms and Conditions are inserted for 
convenience only and shall not affect the meaning or interpretation of these Terms and 
Conditions or any section or provision of these Terms and Conditions. 

21.6. No Waiver.  Any failure by either party to enforce performance of the Agreement shall not 
constitute a waiver of, or affect said party’s right to avail itself of, such remedies as it may 
have for any subsequent breach of the terms of the Agreement. 

21.7 Notices.  Any notice or other communication (“Notice”) required or permitted under the 
Agreement shall be in writing and either delivered personally or sent by overnight delivery, 
express mail, or certified or registered mail, postage prepaid, return receipt requested. A 
Notice delivered personally shall be deemed given only if acknowledged in writing by the 
person to whom it is given. A Notice sent by overnight delivery or express mail shall be 
deemed given twenty-four (24) hours after having been sent. A Notice that is sent by 
certified mail or registered mail shall be deemed given forty-eight (48) hours after it is 
mailed. If any time period in this Agreement commences upon the delivery of Notice to any 
one or more parties, the time period shall commence only when all of the required Notices 
have been deemed given.  Intergraph’s address for Notices is Intergraph Corporation, 19 
Interpro Road, Madison, Alabama  35758, Attn:  SG&I Contracts, M/S IW17A1. 

21.8 Assignment.  Neither party shall have the right to assign any of its rights nor delegate any 
of its obligations under this Agreement without the prior written consent of the other party, 
except that Intergraph may assign its rights and obligations under this Agreement, without 
Customer’s approval, to (i) an entity which acquires all or substantially all of the assets of 
Intergraph or the Intergraph division providing a product or service under this Agreement; 
(ii) an entity which acquires all or substantially all of the Software Products or product line 
assets subject to this Agreement; or (iii) any subsidiary, affiliate or successor in a merger 
or acquisition of Intergraph. Any attempt by Customer to sublicense, assign or transfer any 
of Customer’s rights or obligations under this Agreement, except as expressly provided in 
this Agreement, is void. 

21.9 Force Majeure.  Except for payment obligations under the Agreement, neither party shall 
be liable for any failure to perform or observe any of its obligations under this Agreement 
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for as long as and to the extent that such performance is prevented or hindered by any 
circumstances beyond its reasonable control.  By way of example, and not limitation, such 
causes may include acts of God or public enemies; labor disputes; acts of local, state, or 
national governments or public agencies; utility or communications failure; fire; flood; 
epidemics; riots; or strikes.  The time for performance of any right or obligation delayed by 
such events will be postponed for a period equal to the delay.  If, however, a party is 
subject to a force majeure that endures for more than sixty (60) calendar days, the other 
party has a right to terminate the Agreement upon providing thirty (30) calendar days prior 
written notice to the party subject to the force majeure. 

21.10 Governing Law.  This Agreement shall for all purposes be construed and enforced under 
and in accordance with the laws of the State of Alabama and shall be deemed to have 
been accepted in Madison, Alabama, United States. The parties agree that any legal 
action or proceeding relating to this Agreement shall be instituted in the Circuit Court for 
Madison County, Alabama, or the United States District Court for the Northern District of 
Alabama, Northeastern Division.  The parties agree to submit to the jurisdiction of and 
agree that venue is proper in these courts in any such legal action or proceedings. This 
Agreement shall not be governed by the conflict of law rules of any jurisdiction or the 
United Nations Convention on Contracts for the International Sale of Goods, the 
application of which is expressly excluded. 

21.11 Waiver of Jury Trial.  Intergraph and Customer each hereby waive, to the fullest extent 
permitted by applicable law, any right either may have to a trial by jury for any legal 
proceeding arising, directly or indirectly, out of or relating to this Agreement.   

21.12 Injunctive Relief; Cumulative Remedies.  Customer acknowledges and agrees that a 
breach of the Agreement by Customer could cause irreparable harm to Intergraph for 
which monetary damages may be difficult to ascertain or may be an inadequate remedy. 
Customer agrees that Intergraph will have the right, in addition to its other rights and 
remedies, to seek and obtain injunctive relief for any breach of the Agreement by 
Customer, and Customer expressly waives any objection that Intergraph has or may have 
an adequate remedy at law with respect to any such breach. The rights and remedies set 
forth in this Agreement are cumulative and concurrent and may be pursued separately, 
successively or together. 

21.13 Attorneys’ Fees and Costs.  In the event of any legal proceeding arising out of or relating to 
this Agreement, the prevailing party in such action shall be entitled to an award of its 
reasonable attorneys’ fees and costs for all such legal proceedings, including for trial and 
all levels of appeal. 

21.14 Governing Language.  The controlling language of this Agreement is English.  If Customer 
has received a translation into another language, it has been provided for Customer’s 
convenience only. 

21.15 Survival.  The provisions of the Agreement which require or contemplate performance 
after the expiration or termination of the Agreement shall be enforceable notwithstanding 
said expiration or termination. 

SGI-092410b 
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Security, Government & Infrastructure (SG&I)
ADDENDUM to the 
U.S. Maintenance Terms and Conditions for Software 

This Addendum (“Addendum”) to the SG&I U.S. Maintenance Terms and Conditions for Software (“Terms and 
Conditions”) consists of this cover page, the additional terms and conditions on the next page, and the additional 
Scopes of Coverage marked below (the “Additional Scopes”).  This Addendum modifies the Agreement (comprised 
of the Terms and Conditions and the Quote) between Customer and Intergraph to include the Additional Scopes .  
By signing this Addendum the parties agree to be bound by the terms of this Addendum.  Once signed, 1) the 
parties agree any reproduction of the Addendum made by reliable means (for example, photocopy or facsimile) is 
considered an original, and 2) the Agreement is subject to it.   

This Addendum replaces all prior oral or written communications between the parties regarding the Additional 
Scopes.  This Addendum shall only modify, alter or waive those specific provisions or language of the Terms and 
Conditions addressed or referred to herein regarding the Additional Scopes, with all other provisions of the Terms 
and Conditions remaining in full force and effect, and reflecting the continued intent of the parties for Services of 
Covered Products. 

This Addendum shall be incorporated into the Terms and Conditions and construed and interpreted according to the 
entirety of the Terms and Conditions.  This Addendum shall remain effective for the term of the Agreement, unless 
terminated earlier. 

Scopes of Coverage 
If checked below, the following Scopes of Coverage are made a part of the Agreement: 

System Optimization Funds  
Custom Interface Software Services 
Third Party Hardware Services 

In witness whereof, the parties have hereto executed this Addendum as of the date of execution by Intergraph. 

Intergraph Corporation, doing business as the,
Security, Government & Infrastructure Division

Signature:  Signature:  

Printed Name:    Printed Name: 

Title: Title:  

Date:  Date:  

SGI-US-092410b-Addendum

DJA745010

X

Trey Sampson

Contract Administrator

06/15/2015

Trey Sampson

Gilbert AZ Town Of
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ADDITIONAL TERMS AND CONDITIONS

The following additional terms and conditions apply to the items identified in this Addendum.  In case of conflict 
between any of the parts of the Terms and Conditions, the order of precedence shall be as follows:  1) any 
addenda executed by the Customer and Intergraph, with the latest addendum taking precedence over any 
earlier addenda in which a conflict may appear; and 2) the unmodified Terms and Conditions. 

Section 1, DEFINITIONS of the Terms and Conditions is modified by adding the following definitions: 

1.12 “System Optimization Funds” means amount included on the Quote to cover expenses for services 
related to Customer’s Intergraph system during the Coverage Period that are otherwise considered 
Excluded Services  under the Agreement. 

1.13 “Custom Interface Software” means one or more software interfaces previously developed by 
Intergraph for Customer that work in conjunction and function with specific Covered Products (the 
specific Covered Products hereinafter referred to as the “Interfaced Covered Products”). 

1.14 “Third Party Hardware” means the hardware products of any entity other than Intergraph Corporation 
that are listed on the Quote and for which services are offered. 
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Scope of Coverage for
System Optimization Funds

Upon Customer’s request and prepayment of System Optimization Funds, Intergraph will establish an account for 
Customer’s System Optimization Funds.   

1. Designation of System Optimization Funds

Once payment is received by Intergraph, Intergraph will hold System Optimization Funds as advance payment for 
future purchases of goods and services not provided for under the Agreement, which may include installation of 
Upgrades, user group registration fees, upgrade of Custom Interface Software, and/or training and installation of 
Custom Interface Updates (as defined in part 1.(c) of the Scope of Coverage for Custom Interface Software 
Services). 

2. Quote and Statement of Work for Use of System Optimization Funds

Upon the request of the Customer, Intergraph will provide to the Customer a quotation and statement of work 
detailing the scope of proposed services against which System Optimization Funds are to be applied. 

3. Use of System Optimization Funds

If Customer accepts the quotation and statement of work by signing and returning to Intergraph the quotation and 
statement of work, Intergraph will deliver the proposed services detailed in the statement of work according to a 
mutually agreed schedule, and will credit the quoted amount against Customer’s System Optimization Funds 
balance.  In the event the accepted quotation exceeds the balance of System Optimization Funds held in account 
for Customer by Intergraph, Customer shall provide a purchase order to Intergraph for the amount of the quotation 
in excess of Customer’s System Optimization Funds balance before Intergraph shall undertake any effort identified 
in the particular statement of work. 

4. Expiration of System Optimization Funds

Unused System Optimization Funds expire on a three (3) year rolling basis from the date of receipt. 
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Scope of Coverage for
Custom Interface Software Services

1. CUSTOM INTERFACE SOFTWARE SERVICES

Intergraph will provide services for Custom Interface Software, subject to the following. 

(a) Services are limited to Custom Interface Software listed on the Quote. 

(b) Intergraph will provide Help Desk support to the Customer for Custom Interface Software commensurate with 
the level of Help Desk support of the Interfaced Covered Products. 

(c) Intergraph will provide updates, upgrades, fixes, patches and/or enhancements for Custom Interface Software 
only to the extent required for Custom Interface Software to function with Updates of Interfaced Covered 
Products (such updates, upgrades, fixes, patches and enhancements of Custom Interface Software are referred 
to as the “Custom Interface Updates”). 

2. EXCLUDED CUSTOM INTERFACE SOFTWARE SERVICES

Support for the following are outside of the scope of coverage for Custom Interface Software services and may be 
available through a separate agreement for which Intergraph will provide a quotation at Intergraph’s prevailing rates: 

(a) Upgrades, updates, fixes and enhancements of Custom Interface Software that are requested by the Customer 
(other than those specified in Section 1.0., part (c) above). 

(b) Upgrades, updates, fixes and enhancements of Custom Interface Software for the purpose of operating with 
third party software or systems. 

(c) Installation of Custom Interface Software or Custom Interface Updates. 

25 of 26



Scope of Coverage for
Third Party Hardware Services

THIRD PARTY HARDWARE SERVICES

Calls from Customer for Third Party Hardware services shall be passed by Intergraph directly to the third party 
manufacturer of the hardware or their designated service representative (the “Service Provider”).  Third Party 
Hardware services are provided to the Customer by the Service Provider in accordance with the Service Provider’s 
support policies.  Intergraph has no obligation for Third Party Hardware services other than to pass Customer’s 
support call to the Service Provider. 

Services for any third party hardware that are not listed on the Quote must be obtained by Customer directly from 
the Service Provider. 
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Council Communication

TO: Honorable Mayor and Councilmembers

FROM: Emory A. Smith, IT Manager - Infrastructure, 503-6920

MEETING DATE: June 25, 2015

SUBJECT: Approval of expenditures for IT network equipment and services.

STRATEGIC INITIATIVE: Infrastructure

Build and maintain a strong and effective IT infrastructure to support Information 
Technology services.

RECOMMENDED MOTION

A motion to approve expenditures under existing contract 2015-1105-0497 with Sentinel 
Technologies, Inc. in FY2016 for IT network equipment and services not to exceed $323,000.

BACKGROUND/DISCUSSION

Contract 2015-1105-0497 links to State of Arizona contract ADSP012-00001223 with Sentinel 
Technologies, Inc. to provide network equipment and services.  This contract expires May 20, 
2016.  The State of Arizona has determined that the pricing and discounts in this contract are 
competitive.

The following projects have been approved for FY2016:

Network Equipment Replacements per IT replacement policy $ 153,000
Police Department Server Network Improvement $   55,000
Network Equipment Support and Maintenance $ 115,000

     TOTAL $ 323,000

 

FINANCIAL IMPACT

19191919
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Funds have been approved in the FY2016 budget for these projects as follows:

110100.11050200.5390 $ 208,000
110100.11050200.5401 $ 115,000

TOTAL $ 323,000

The financial impact was reviewed by Laura Lorenzen, Management and Budget Analyst.

STAFF RECOMMENDATION

Staff recommends approval of expenditures under existing contract 2015-1105-0497 with 
Sentinel Technologies, Inc. in FY2016 for IT network equipment and services not to exceed 
$323,000.

Respectfully submitted,

Emory A. Smith
IT Manager - Infrastructure
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Approved By Approval Date

Mark Kramer 6/9/2015 9:38 AM
Jack Vincent 6/15/2015 9:07 AM
Laura Lorenzen 6/15/2015 10:47 AM
Douglas Boyer 6/15/2015 10:33 AM
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Council Communication

TO: Honorable Mayor and Councilmembers

FROM: Howard Davis, Facilities Manager, 503-6424

MEETING DATE: June 25, 2015

SUBJECT: Authorize a FY2016 General Fund contingency transfer in the amount of $117,981  

STRATEGIC INITIATIVE: Infrastructure
Resurfacing the Public Works roof meets the strategic initiative of Gilbert’s focus on 
longer-term infrastructure planning and meeting the best interests of Gilbert and is in 
alignment with the current LRIP philosophy.

RECOMMENDED MOTION

Motion to authorize a FY2016 General Fund contingency transfer in the amount of $117,981.

BACKGROUND/DISCUSSION

The underlying roof structure at the Public Works building is structurally solid and is expected to 
last 30+ years as long as an appropriate covering product such as foam is applied over the top to 
ensure water tightness. Recently, several leaks have occurred in the roof. As a result, the FY2015 
approved budget included $86,938 for a single protective layer foam application with a 10 year 
warranty. 

After review of work to be performed and the  warranty, it was determined that a more suitable 
option is an upgraded roof product that allows for 50% additional foam thickness along with 
multiple protective layers on the surface. This treatment would extend the warranty an additional 
5 years for a total of 15 years.  The overall costs are similar over the anticipated lifespan of the 
roof.   The single layer is appropriate for a short term option and the upgraded product is a better 
option for long term sustainability. 

The upgraded roof will cost an additional $31,043 over the approved FY2015 budget amount of 
$86,938. The project costs are based on a competitively bid roofing contract through the City of 
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Tempe. The upgraded treatment costs are in alignment with the co-op pricing.  Staff also 
solicited two other quotes for the work and the results of this additional pricing research 
confirmed that the co-op is the best pricing option. 

FINANCIAL IMPACT

The budgeted funds of $86,938 for Contract No 2015-1102-0645 were not carried forward from 
FY2015 requiring a contingency request for the entire purchase amount of $117,981 for FY2016.  
It is anticipated that work will be completed before the end of August.  

The financial impact was reviewed by Laura Lorenzen, Management and Budget Analyst.  

STAFF RECOMMENDATION

Staff recommends the approval of a FY2016 General Fund contingency transfer of $117, 981.  

Respectfully submitted,

Howard Davis
Facilities Manager

2 of 3



Approved By Approval Date

Rod Buchanan 6/16/2015 2:15 PM
Jack Vincent 6/17/2015 8:15 AM
Laura Lorenzen 6/16/2015 3:02 PM
Douglas Boyer 6/16/2015 4:16 PM
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Council Communication

TO: Honorable Mayor and Councilmembers

FROM: Tom Condit, PE, Development Engineer, 503-6815

MEETING DATE: June 25, 2015

SUBJECT: S14-04: Approval of a Re-Plat of The Enclave - Via Bella, located at the 
northeast corner of Higley Road and Houston Avenue.

STRATEGIC INITIATIVE: Infrastructure

This project supports Gilbert's Infrastructure Strategic Initiative, as it allows for the 
logical extension of infrastructure services to serve the subject site.

RECOMMENDED MOTION

A motion to approve a Re-Plat of The Enclave - Via Bella, located at the northeast corner of 
Higley Road and Houston Avenue.

BACKGROUND/DISCUSSION

The “The Enclave - Via Bella” development is a proposed 10.9-acre residential subdivision at the 
northeast corner of Higley Road and Houston Avenue.  This re-plat establishes 20 single family 
residential lots and 6 tracts that encompass common facilities such as landscape, pedestrian 
access, public utilities, private streets, and storm water retention basins.  This re-plat also 
provides dedications for public utility and drainage easements.  The easement dedications 
support the infrastructure that is needed for the development.

The following is an abbreviated history of Town actions associated with this property:

August 3, 2004 The Town Council adopted Ordinance No. 1586 (A04-9), which 
annexed the approximate property.

August 3, 2004 The Town Council adopted Ordinance No. 1587 (Z04-14) and 
rezoned the property from Maricopa County's R-43 zoning district 
to Town of Gilbert Rural Residential 1-35 (RI-35).

222222

1 of 7



August 3, 2004 The Town Council approved Resolution No. 2518 (GP04-8) 
amending the General Plan Land Use designation from 
Residential> 2 - 3.5 DU/Acre to Residential> 1 - 2 DU/Acre.

October 10, 2006 The Town Council approved the Final Plat for The Enclave - Via 
Bella consisting of 10 lots, subsequently recorded on April 6, 
2007.

May 22, 2007 The Town Council adopted Ordinance No. 1952 (Z07-31) 
changing the zoning designation RI-35 Rural Residential to Single 
Family-35 (SF -35).

May 7, 2014 The Planning Commission approved S14-04, a Preliminary Plat 
and Open Space Plan for 20 single family home lots (Lots 1-20) in 
the SF -10 zoning district with a PAD overlay.

June 5, 2014 The Town Council adopted Ordinance No. 2493 and rezoned the 
property from SF-35 to SF-10 zoning district with a PAD overlay.

March 26, 2015 The Town Council approved Z14-27, a request to amend 
Ordinance No. 2493 by reducing the side yard setbacks for Lots 1-
20 of The Enclave - Via Bella.

FINANCIAL IMPACT

There is no direct financial impact on the Town associated with this re-plat approval.  Approval 
of the re-plat will allow The Enclave - Via Bella developer to move forward with their plans to 
improve the property, which will include 20 single family residential units.  This will have the 
indirect benefit of bringing new construction activity to the Town, increasing the Town’s 
property and sales tax revenue base.

The financial impact was reviewed by Cris Parisot in the Office of Management and Budget.

STAFF RECOMMENDATION

The Engineering and Planning Divisions have reviewed the re-plat for The Enclave - Via Bella.  
All Town requirements have been addressed by the applicant.  Staff therefore recommends 
approval of this plat by the Town Council.

Respectfully submitted,

Tom Condit, PE
Development Engineer
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Approved By Approval Date

Kenneth Morgan 6/11/2015 9:13 AM
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Council Communication

TO: Honorable Mayor and Councilmembers

FROM: Tom Condit, PE, Development Engineer, 503-6815

MEETING DATE: June 25, 2015

SUBJECT: SP1470: Approval of the Final Plat for Light of Christ Lutheran Church, 
located north of the northeast corner of Chandler Heights Road and 
Greenfield Road.

STRATEGIC INITIATIVE: Infrastructure

This project supports Gilbert's Infrastructure Strategic Initiative as it allows for the 
logical extension of infrastructure services to the subject site.

RECOMMENDED MOTION

A motion to approve the Final Plat for Light of Christ Lutheran Church, located north of the 
northeast corner of Chandler Heights Road and Greenfield Road.

BACKGROUND/DISCUSSION

The Final Plat for Light of Christ Lutheran Church is approximately 5.9 acres in size. The Final 
Plat dedicates easements for public utilities. On September 11 2014, the developers of the Light 
of Christ Lutheran Church received approval from the Design Review Board on their proposed 
project (Case DR14-19).

The following is an abbreviated history of Town actions associated with this property:

February 6, 2001 The Town Council adopted Ordinance No. 1320 (A00-08), annexing an 
area north of Chandler Heights Road on both sides of Greenfield Road. 
The subject site is located within this annexation area.

September 11, 2014 The Design Review Board approved Case No. DR14-19, the Light of 
Christ Lutheran Church project, for site plan, landscape plan, grading and 
drainage, elevations, lighting, signage, colors and materials.

FINANCIAL IMPACT
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There is no direct financial impact on the Town associated with this Final Plat approval.  
Approval of this Final Plat will allow the owner of the land to move forward with the 
development of the property, including a proposed 15,829 square foot Place of Worship on the 
subject site.  This will have the indirect benefit of bringing new construction activity and sales 
tax revenues to the Town.

The financial impact was reviewed by Cris Parisot in the Office of Management and Budget.

STAFF RECOMMENDATION

The Engineering Division has reviewed this Final Plat. All Town requirements have been 
addressed by the applicant. Staff therefore recommends approval of this Final Plat by the Town 
Council. 

Respectfully submitted,

Tom Condit, PE
Development Engineer
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Approved By Approval Date

Kenneth Morgan 6/15/2015 3:52 PM
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Council Communication

TO: Honorable Mayor and Councilmembers

FROM: Tom Condit, PE, Development Engineer, 503-6815

MEETING DATE: June 25, 2015

SUBJECT: S611: Approval of the Final Plat for Temple View Estates, located east of 
the northeast corner of Greenfield and Pecos Roads.

STRATEGIC INITIATIVE: Infrastructure

This project supports Gilbert's Infrastructure Strategic Initiative as it allows for the 
logical extension of infrastructure to the subject site.

RECOMMENDED MOTION

A motion to approve the Final Plat for Temple View Estates, located east of the northeast corner 
of Greenfield and Pecos Roads.

BACKGROUND/DISCUSSION

The Temple View Estates subdivision is a proposed 6.2-acre residential subdivision located east 
of the northeast corner of Pecos Road and Greenfield Road.  The final plat establishes 6 single 
family residential lots.  The final plat also provides dedications for private streets and public 
utility easements.  These private streets and easements support the infrastructure that is needed 
for the Temple View Estates subdivision.

The following is an abbreviated history of Town actions associated with this property:

July 10, 2007 The Town Council approved the annexation of this property by 
adopting Ordinance No. 1989 under case no. A07-18.

September 25, 2007 Town Council approved Ordinance No. 2036 under case no. Z07-
23, rezoning the property from Maricopa County R1-43 to Town 
of Gilbert SF-43.

FINANCIAL IMPACT
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There is no direct financial impact on the Town associated with this final plat approval. Approval 
of the Temple View Estates plat will allow the developer to move forward with their plan to 
develop the property, which includes 6 single family residential units. This will have the indirect 
benefit of bringing new construction activity to the Town, increasing the Town’s property and 
sales tax revenue base.

The financial impact was reviewed by Cris Parisot in the Office of Management and Budget.

STAFF RECOMMENDATION

The Engineering Division has reviewed the final plat for Temple View Estates.  While the 
Improvement Plans are not yet approved, all Town requirements shall be addressed prior to 
recordation of the final plat.  Staff therefore recommends approval of this plat by the Town 
Council.

Respectfully submitted,

Tom Condit, PE
Development Engineer
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Approved By Approval Date

Kenneth Morgan 6/15/2015 3:50 PM
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Council Communication

TO: Honorable Mayor and Councilmembers

FROM: Cathy Templeton, Town Clerk, 503-6861

MEETING DATE: June 25, 2015

SUBJECT: Liquor License - Aquisition of Control MOD Pizza

STRATEGIC INITIATIVE: N/A

RECOMMENDED MOTION

A motion to recommend approval of the Acquisition of Control for MOD Pizza located at 2904 
East San Tan Village Parkway #101.

BACKGROUND/DISCUSSION

Liquor licenses are governed by the Arizona Revised Statute, Title 4 Alcoholic Beverages. Once 
a license has been issued to an establishment certain changes must be reported with the Arizona 
Department of Liquor Licenses and Control.  Those changes include agent change, acquisition of 
control, and restructuring. 

Upon receipt of changes, Arizona Department of Liquor Licenses and Control submits the 
change to the Local Governing Body of the city or town. The Local Governing Body of the city, 
town or county may protest the acquisition of control within sixty days based on the capability, 
reliability and qualification of the person acquiring control. 

An Acquisition of Control has been received for MOD Pizza. MOD Pizza currently has a Series 
12 Restaurant Liquor License for 2904 East San Tan Village Parkway #101.

Council’s recommendation will be forwarded to the Arizona Department of Liquor License & 
Control. 

FINANCIAL IMPACT

There are no fees associated with this change.
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STAFF RECOMMENDATION

Staff recommends approval.

Respectfully submitted,

Cathy Templeton
Town Clerk

Attachments/Enclosures: 
Attachment 1 – Application
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Approved By Approval Date

Cathy Templeton 6/8/2015 2:07 PM
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Council Communication

TO: Honorable Mayor and Councilmembers

FROM: Cathy Templeton, Town Clerk, 503-6861

MEETING DATE: June 25, 2015

SUBJECT: Liquor Acquisition - Desert Babe's Sports Grill

STRATEGIC INITIATIVE: N/A

RECOMMENDED MOTION

A motion to recommend approval of the Acquisition of Control for Desert Babe's Sports Grill.

BACKGROUND/DISCUSSION

Liquor licenses are governed by the Arizona Revised Statute, Title 4 Alcoholic Beverages. Once 
a license has been issued to an establishment certain changes must be reported with the Arizona 
Department of Liquor Licenses and Control.  Those changes include agent change, acquisition of 
control, and restructuring. 

Upon receipt of changes, Arizona Department of Liquor Licenses and Control submits the 
change to the Local Governing Body of the city or town. The Local Governing Body of the city, 
town or county may protest the acquisition of control within sixty days based on the capability, 
reliability and qualification of the person acquiring control. 

An Acquisition of Control has been received for Desert Babe's  Sports Grill who currently has a 
Series 12 Restaurant Liquor License at 1686 North Higley Road #101. 

Council’s recommendation will be forwarded to the Arizona Department of Liquor License & 
Control. 

FINANCIAL IMPACT

There are no fees associated with this change.
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STAFF RECOMMENDATION

Staff recommends approval.

Respectfully submitted,

Cathy Templeton
Town Clerk
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Approved By Approval Date

Cathy Templeton 6/8/2015 2:04 PM
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Council Communication

TO: Honorable Mayor and Councilmembers

FROM: Cathy Templeton, Town Clerk, 503-6861

MEETING DATE: June 25, 2015

SUBJECT: Permanent Extension of Premises - House of Brews

STRATEGIC INITIATIVE: N/A

RECOMMENDED MOTION

A motion to recommend approval of a Permanent Extension of Premises for House of Brews 
located at 825 South Cooper Road, #B-5.

BACKGROUND/DISCUSSION

Nicolette Austen is requesting a Permanent Extension of Premises for House of Brews located at 
825 South Cooper Road, #B-5. The extension of premises is required to allow use of the patio 
area. There is a valid building permit for the addition.

The Permanent Extension of Premises has been reviewed by Town staff and no adverse 
information has been received.

FINANCIAL IMPACT

The permanent extension of premises license fee is $50.

STAFF RECOMMENDATION

Staff feels such requests are solely Council’s prerogative and offers no recommendation on this 
request.  
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Respectfully submitted,

Cathy Templeton
Town Clerk

Attachments and Enclosures: 
Attachment 1 – Application for Extension of Premises/Patio Permit
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Approved By Approval Date

Cathy Templeton 6/16/2015 7:13 AM
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Council Communication

TO: Honorable Mayor and Councilmembers

FROM: Robin Stoneman, Management Support Specialist, 503-6866

MEETING DATE: June 25, 2015

SUBJECT: Boards and Commission - Town of Gilbert, Arizona Water Resources 
Municipal Property Corporation

STRATEGIC INITIATIVE: Community Livability

This item supports the Strategic Initiative of Community Livability by encouraging 
public involvement in the decision-making process to assure Gilbert remains “Clean, 
Safe and Vibrant.”

RECOMMENDED MOTION

A motion to accept the resignation of Bob Steiger from the Town of Gilbert, Arizona Water 
Resources Municipal Property Corporation effective June 24, 2015.

BACKGROUND/DISCUSSION

Bob Steiger submitted his resignation from the Town of Gilbert, Arizona Water Resources 
Municipal Property Corporation effective June 24, 2015.  Recruitment will begin for this 
position after acceptance of his resignation.

FINANCIAL IMPACT

None.

STAFF RECOMMENDATION

Accept the resignation of Bob Steiger.
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Respectfully submitted,

Robin Stoneman
Management Support Specialist

2 of 3



Approved By Approval Date

Cathy Templeton 6/11/2015 4:01 PM
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Council Communication

TO: Honorable Mayor and Councilmembers

FROM: Robin Stoneman, Management Support Specialist, 480-503-6866

MEETING DATE: June 25, 2015

SUBJECT: Boards and Commissions - Gilbert Educational Cable Access Governing 
Board

STRATEGIC INITIATIVE: Community Livability

This item supports the strategic initiative Community Livability by encouraging public 
involvement in the decision-making process to assure Gilbert remains “Clean, Safe and 
Vibrant.”

RECOMMENDED MOTION

A motion to:

A) accept the resignation of Cathy Chlarson from the Gilbert Educational Cable Access 
Governing Board effective May 26, 2015; and

B) appoint Dr. Charles Nwankwo to fill the remainder of the term as a regular member 
ending March 19, 2018.

BACKGROUND/DISCUSSION

Cathy Chlarson submitted her resignation from the Gilbert Educational Cable Access Governing 
Board effective May 26, 2015. Chandler-Gilbert Community College has designated Dr. Charles 
Nwankwo, Vice President of Information Technology and Media Services, as their 
representative.

The Gilbert Educational Cable Access Governing Board is comprised of one person 
knowledgeable about cable television technical services, one educator (or designee) from the 
Gilbert Unified School District, one educator (or designee) from the Chandler Unified School 
District, one representative of the Chandler-Gilbert Community College, one representative of 
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Arizona State University, and one representative of the Town of Gilbert. All members serve 
three (3) year terms in accordance with the Code of Gilbert, Section 1-202(d); Membership; 
terms of office.

As a result of term expirations, staff contacted the member organizations to identify their 
representatives.

FINANCIAL IMPACT

The Clerk serves on this Board as Gilbert’s representative. The Clerk’s Office provides support 
to the Board in preparing and posting agendas, and taking minutes. The Board typically meets 
one or two times each year. The support provided is nominal and estimated to take less than four 
hours of staff time per year.

STAFF RECOMMENDATION

Accept the resignation of Cathy Chlarson and appoint Dr. Charles Nwankwo to fill the remainder 
of the term as a regular member.

Respectfully submitted,

Robin Stoneman
Management Support Specialist
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Approved By Approval Date

Cathy Templeton 6/4/2015 3:09 PM
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MINUTES OF THE GILBERT TOWN COUNCIL IN SPECIAL MEETING FOR A 
STUDY SESSION, TUESDAY, JUNE 2, 2014 AT 4:00 P.M., 50 EAST CIVIC CENTER 
DRIVE, GILBERT, ARIZONA

COUNCIL PRESENT: Mayor John Lewis, Vice Mayor Jordan Ray, Councilmembers 
Eddie Cook, Jenn Daniels, Victor Petersen, Brigette Peterson, and 
Jared Taylor

COUNCIL ABSENT: None

STAFF PRESENT: Manager Patrick Banger, Deputy Manager Marc Skocypec, Town 
Clerk Catherine Templeton, Attorney Michael Hamblin, 
Management and Budget Director Dawn Marie Buckland, 
Management Support Analyst Melanie Dykstra, Senior Planner 
Amy Temes, Public Works Director Kenneth Morgan

CALL TO ORDER OF SPECIAL MEETING

The meeting began at 4:10 p.m. Mayor John Lewis welcomed Gilbert’s new Native American 
Indian interns, Cora Tso and Skye Mike.

1. Presentation and discussion on the Gilbert Wellness & Resource Center, Building a Healthy 
Gilbert (behavioral health & substance use) and non-profit support.

Mayor Lewis welcomed Trinity Donovan, Chandler Christian Community Center, and Kathleen 
Dowler, Dignity Health.

Ms. Kathleen Dowler gave a presentation on the proposed Gilbert Wellness & Resource Center 
that would provide resources to Gilbert residents and demonstrates a strong model of collective 
impact between community, health care and government. She reviewed inaugural partners and 
initial services that would be provided.

Ms. Trinity Donovan advised the Gilbert Wellness & Resource Center would be located at Page 
Park Center and utilize a building that is currently underutilized. There is an opportunity to use 
Community Development Block Grant funds to upgrade the facility. Ms. Trinity Donovan said a 
draft of the business plan was presented and the item will move forward on the June 25 Council 
agenda. Ms. Trinity Donovan said this is a great opportunity.

Assistant to the Town Manager Andi Welsh provided an update on Mayor’s Building a Healthy 
Gilbert forum. Community leaders came together to explore behavioral health and substance 
abuse. There were approximately 30 attendees representing a broad group. Key themes ranged 
from awareness to infrastructure to resources. The next step is to form a stakeholder group with 
goals tied to the themes identified.

Mayor John Lewis advised that the AZ Criminal Justice Commission has the ability to provide 
assistance and has volunteered to assist Gilbert. Others that will assist are Chandler I CAN, 
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Council Study Session 
June 2, 2015

Page 2 of 8

Gilbert Police, medical, faith groups, school district hearing officers, and government agencies. 
Mayor John Lewis said the plan is to take 15 people and form three teams that would move 
forward for one year with quarterly meetings. A stakeholder group will be formed by August. 
Mayor John Lewis responded to a question on the goal and advised at this point there are no 
definite goals. It was suggested that formation of the group be moved up so that items could be 
addressed in the budget. Manager Patrick Banger said that is why we budget contingency.

Mayor John Lewis addressed Council and summarized recent discussions how the Needs 
Assessment showed basic needs were funded, that gaps exist, and he questioned what the 
appropriate amount is to give. Funding options were presented at the last meeting. Mayor John 
Lewis summarized discussions on enhancing support for victims of domestic violence, 
minimizing General Fund expenditures, finding/enhancing other non-General Fund sources, and 
that some Councilmembers see gaps and would like to do more. Mayor John Lewis said it is a 
challenge to come up with something that meets all gaps, shared feedback staff obtained on 
needs, and that a lot is tied to domestic violence. There was a message of the need for Gilbert 
leadership including formation of a stakeholder group to look at domestic violence. There is no 
funding today. Councilmember Cook thanked staff for support, discussed domestic violence, and 
volunteered to serve on the stakeholder group.

Vice Mayor Jordan Ray joined the meeting by telephone. The consensus of Council was that 
they could support the plans and Councilmember Eddie Cook proceeding.

Mayor John Lewis discussed a proposal to fund non-profits at $417,000 and this took into 
account all of the feedback he received. This would fill some of the gaps, fill basic needs, and 
take it a few steps. Mayor John Lewis said he was excited and spoke with two members of 
Council and discussed increasing Neighbor 2 Neighbor marketing efforts. And there were 
discussions on how to make it easier to donate. Mayor John Lewis discussed an idea to use the 
utility system records and make calls to residents. This idea was discussed with legal staff and 
there is a law that you cannot use utility information. Mayor John Lewis discussed buying lists or 
using lists from neighborhood communities and said there is still hope even though we cannot 
use certain resources. Mayor John Lewis said Share My Stamp continues to become popular and 
the trend shows it as a good source of funding and discussed other revenue sources from Parks & 
Recreation, and other ideas.

Mayor John Lewis asked for Council input. Vice Mayor Jordan Ray thanked Councilmember 
Eddie Cook for his leadership in domestic violence. He shares concerns that the funding hasn’t 
been replaced with other funding and is still concerned over funding from General Fund. Vice 
Mayor Jordan Ray said he appreciates the funding and is leaning towards $417,000 because 
funds have not backfilled, there is more direction with the Needs Assessment, and he feels this is 
the best option.

Councilmember Eddie Cook said it is really important to look at prioritizing needs and he knows 
families in crisis, including domestic violence, was one of those items. Staff identified agencies 
and ranked with a percentage of domestic violence victims and the proposal is actually 
increasing funding for those agencies and provides assistance in domestic violence. 
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Council Study Session 
June 2, 2015

Page 3 of 8

Councilmember Eddie Cook reported how they learned about other numbers yesterday that are 
much larger and show the real pain where there is lack of funding. He is taking the assignment to 
lead and although there are greater funds needed at this time and he supports the $417,000.

Mayor Johns Lewis said he asked whether specific volunteer support could be provided by For 
Our City and whether the request for funding would be lower. He feels volunteers are something 
the organizations would be willing to use.

Councilmember Victor Petersen said sometimes his votes are interpreted that he doesn’t care and 
the reason he pushes for reductions is based on his principles. He is committed to creating as 
much voluntary support as possible and is happy to help with voluntary support. Councilmember 
Victor Petersen stated he supports the original plan.

Councilmember Taylor explained he is looking for a game changing plan which includes getting 
rid of food tax, taking what the five year stepdown of $147, 500 and adding Share My Stamp and 
Neighbor 2 Neighbor at $50,000 and then round up to $200,000. He would like a good 
commitment to growing Share My Stamp and Neighbor 2 Neighbor. The food tax going away 
would benefit everyone. 

Councilmember Jenn Daniels felt the Needs Assessment helped look at the needs, where funding 
should be, and put priorities in order of families in crisis, elderly and youth, and crisis 
prevention. She discussed how a lot can be done before these things get to a crisis level. 
Councilmember Jenn Daniels supported $417,000, all the groups, and recognized there are also 
dollars needed.

Councilmember Brigette Peterson discussed the plan that was developed at the Council Retreat 
last August and the plan addressed needs. She said she agrees with what everyone said, she 
supports the $417,000, and it is a great way to balance the dollars and address the critical 
population in need.

Mayor John Lewis summarized that the consensus is to move forward with this plan and 
$417,000. He said they will ask about volunteer hours and there is need to follow-up on food tax. 
Mayor John Lewis reported the budget appropriation and two major contracts would be included 
on Thursday’s agenda. The other contracts would be setup and with the funding limits of the 
Manager could sign off on those contracts.

2. Discussion of possible amendment to Policy No. 2015-02 Advertising, Sponsorship and 
Naming Rights policy.

Mayor John Lewis asked if Council would like to continue with the agenda item. 
Councilmember Eddie Cook said this was an idea to generate additional revenue but this is not as 
important as it was. The consensus of Council was to discuss this item at a future Study Session.
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Council Study Session 
June 2, 2015

Page 4 of 8

3. Review items scheduled for the Council Meeting of June 4, 2015 at which time items will be 
acted on or continued. Agenda items are detailed on the Council Meeting Agenda for June 4, 
2015.

Mayor Lewis reviewed Council assignments for presentations, proclamations, and 
scouts for the meeting.

The following items for the June 4, 2015 meeting were reviewed and discussed:

12.  SYSTEM DEVELOPMENT FEES - consider setting a public hearing on June 25, 
2015, for consideration of the system development fees protest filed by Trilogy at 
Power Ranch Community Association.

Councilmember Eddie Cook asked if Council is under a gag order on this protest or if 
they can chat with residents of Trilogy.

Attorney Hamblin said Thursday Council will consider whether to entertain a hearing 
on June 25 but will not hear the case. Councilmember Eddie Cook asked if after that 
they can discuss the item. Attorney Michael Hamblin advised Council cannot discuss 
the item. Mayor John Lewis said he had calls but had not caught up with anyone. 
Attorney Michael Hamblin said since this is a quasi-judicial proceeding there cannot be 
discussions other than with Town staff on  procedural matters.

13.  GRANT – consider application and acceptance of Grant No. 2015-5002-0732 from 
Maricopa Association of Governments 2015 Design Assistance Program for improved 
signing, marking, and way-finding on the Gilbert trail system in the amount of 
$50,000.

Management Support Analyst Melanie Dykstra responded to a question about federal 
dollars and reviewed requirements, including using a consultant from an on call list 
through the Maricopa Association of Governments (MAG). This grant stays within the 
MAG operation and works through that process. Management Support Analyst 
Melanie Dykstra said the Town provides staff time and the data. Councilmember 
Taylor said he would do research to determine if he would support the item but 
generally supports the project.

29.  APPEAL AP15-04 (DR15-09) - conduct hearing and consider appeal to the Gilbert 
Town Council from the Town of Gilbert Redevelopment Commission's approval of the 
site plan for District Lofts located at northwest corner of Cullumber Avenue and Oak 
Street.  The property is zoned Multi-Family/Medium (MF-M) and is within the 
Heritage District overlay zoning district.  The Town Council may uphold, reverse, or 
modify the decision of the Redevelopment Commission.  If modified, the Town 
Council may impose conditions of development consistent with the standards set for 
the Heritage District overlay zoning district.
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Senior Planner Temes provided an updated and advised they have been working with 
the neighbors. She reviewed the status of the four lots and advised Lot 3 is directly 
impacted but they have indicated support for the recent design as well as ingress and 
egress.

37.  CAPITAL IMPROVEMENT PLAN - conduct hearing and consider adoption of 
the Town of Gilbert FY 2016-2025 Capital Improvement Program (CIP) and 
Infrastructure Improvement Plan (IIP).

40.  BUDGET - conduct hearing and consider declaring June 25, 2015 as the date of 
public hearing and adoption of the FY2015 property tax levy and direct staff to submit 
an ordinance setting the secondary property tax levy for FY2015-16 at $21,221,243.

41.  BUDGET - conduct hearing and consider adoption of the Final Budget of 
$615,009,220 for the period of July 1, 2015 to June 30, 2016.37. Budget/CIP Item; can 
have a list of projects that would never come back to Council again. Dawn Marie 
Buckland said preliminary glance was that there were none that would not come back. 
Presentation on the capital project list in 5 minutes on Thursday night. Cook asked to 
highlight identifying big ticket items related to non-departmental.

These items were discussed together and Mayor John Lewis asked the 
Councilmembers for comments.

Councilmember Victor Petersen discussed the tax levy, noticed a proposal to use some 
of fund balance to keep rate down, noted last year a five percent for delinquency was 
added, and said he understands, $1.6 million in contingency would be used. 
Management and Budget Director Dawn Marie Buckland discussed last year’s 
delinquency rate and said toward the end of year it changed. This year a five percent 
delinquency factor was not added. 

Councilmember Victor Petersen said he asked about the $1.6 million of fund balance 
that is restricted and said he understands funds can only be used to pay off voter 
approved debt. Management and Budget Director Dawn Marie Buckland explained use 
of the funds and how some funds are not subject to same restriction. Councilmember 
Victor Petersen said he understands some of the funds are assigned to a future large 
payment but others are restricted and unassigned. Councilmember Victor Petersen said 
he heard this is a tax cut and the levy is going up so it is hard to call tax cut. He 
proposed using a more fund balance so the rate would drop slightly and probably cut 
taxes and said if we are worried about the balance we could always collect five percent 
more than the obligation. Management and Budget Director Dawn Marie Buckland 
responded and discussed the ability to assign a reasonable delinquency factor but said 
you cannot continue to collect year after year. Councilmember Victor Petersen said 
fund balance can’t be used for anything else and if we get through this year there is 
never a reason to raise the taxes.
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Councilmember Victor Petersen said then his understanding is wrong. Councilmember 
Jenn Daniels said it is not a specific five percent but what is needed. Discussion 
followed on the use of fund balance, reducing the tax, and that obligations have not 
changed and it will be a hard discussion.

Deputy Manager Skocypec responded to a question that someone does not want to go 
above $1.15 and said that is correct. The nexus to $1.15 is when the bonds went to the 
voters we promised them the $1.15 rate. The law changed that rate, now it floats, and 
in an effort not to exceed $1.15 fund balance was used. Management and Budget 
Director Dawn Marie Buckland explained staff also looked at availability of the fund 
balance to have an amount to respond to situations and the $1.6 million was within 
those numbers. Last year staff thought the rate would have to come back with $1.31 
this year. Staff has been looking at options, changes in valuation from commercial 
activity, and the $1.31 went to $1.24 and then to $1.15 and still maintains a responsible 
fund balance.

Councilmember Jared Taylor asked why an $8 million fund balance. Management and 
Budget Director Dawn Marie Buckland discussed how funds were previously collected 
about six months before payment, how that cannot be done any longer, and if funds are 
exhausted there is no ability to restore them in future. Councilmember Jared Taylor 
asked what the right number of fund balance is given the models. Management and 
Budget Director Dawn Marie Buckland responded that staff can pull together 
information over the next few days but at the end of the day that becomes a policy 
decision. Deputy Manager Marc Skocypec said the change in law changed the strategy 
in how we approach debt and we have strategically tried to manage the funds to 
anticipate and buy down debt. State law has handcuffed the ability and need to be 
strategic. Deputy Manager Marc Skocypec said we do not want to come with capital 
needs and then say the rate needs to be $1.75. He concluded that staff can put basic 
information together but not a finite analysis and will provide high level analysis.

Councilmember Petersen asked for a summary of what changed between the 
preliminary and final budget. Management and Budget Director Dawn Marie Buckland 
said that the primary difference is fine tuning debt service, carry forward projects, and 
similar items. Staff will put together a summary. In response to a question, 
Management and Budget Director Dawn Marie Buckland advised what is before the 
Council is the entire budget.

Councilmember Jared Taylor asked about full-time equivalent (FTE) positions. 
Management and Budget Director Dawn Marie Buckland said the staff 
recommendation is what Council saw on May 15. Councilmember Jared Taylor said 
there were 10 positions he mentioned that could go away and he is not supporting a 
budget that has too many administrative costs. He discussed positions that are 
requested to support IT systems and that he cannot support those systems. 

Councilmember Jared Taylor asked how much money is from each category of the tax 
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changes. Management and Budget Director Dawn Marie Buckland explained where 
there are fewer than 10 taxpayers they cannot discuss the amounts but the combined 
total is $100,000. Councilmember Jared Taylor asked if that is meeting the objective. 
Councilmember Eddie Cook said the original goal was to reach $1 per resident and the 
combination of Item 40 has gone higher. Management and Budget Director Dawn 
Marie Buckland explained there are different ways to address property tax, they 
applied fund balance, and the total impact is about $7 per resident. Councilmember 
Eddie Cook said he is happy they could look at a lot of different things and is very 
happy.

Councilmember Jared Taylor presented his worksheet of positions, questioned the 
value of positions, and said he did not see some justification.

Councilmember Jenn Daniels said she doesn’t feel she is able to decide on positions, 
the Council said to stay below 5.7 employees, and she is not intimately involved in day 
to day operations. She discussed setting the policy, letting administration manage, and 
pointed out how we have grown compared to population.

Councilmember Taylor said those are valid points but if they see things feedback is 
okay. He shared examples of a company looking at headcount and discussed 
Honeywell vs. Motorola. Councilmember Jenn Daniels commented she feels the check 
and balance is 5.7. A brief discussion followed on how Council would know what 
positions are needed.

Public Works Director Kenneth Morgan commented on the engineering modeler 
compared to the current use of a consultant and explained how this would be valuable 
in emergencies, allow real time to modeling, and be useful to Economic Development. 
He also discussed the Water Conservation Technician related to water reduction and 
the drought.

Mayor John Lewis said this is pretty tough and there was a lot of feedback. He feels 
Councilmember Jaren Taylor’s comments were good, as well as the policy reminder. 
Management and Budget Director Dawn Marie Buckland explained how budget 
packages were put together and although you won’t see a separate package she can 
direct Councilmember Jared Taylor to where justification is. 

Councilmember Victor Petersen said he agrees, there is a certain amount of 
information, and the FTE count hasn’t given him as much heartburn as the on-going 
costs.

Manager Patrick Banger said staff is happy to get more information on each position 
and highlight the information. Manager Patrick Banger explained how the budget goes 
through a lot of scrutiny and Gilbert is one of leaders in benchmarking. As staff built 
the budget they looked to create efficiencies and looked at what is contracted out that 
we feel can do better, more expediently, and more efficiently. Manager Patrick Banger 
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continued to discuss the budget, output, and said behind the scenes many positions 
provide services. Manager Patrick Banger said all positions are scrubbed independently 
in departments, through the Executive Team, and through him and Deputy Manager 
Skocypec. He pointed out there have been no increases in utilities since 2008, we held 
the line on taxes and look to reduce taxes, and discussed metrics to make sure we are in 
alignment; and understand short and long term impact of  positions.

4. Discussion on the efficiency and effectiveness of Study Sessions and Council Meetings.

No discussion.

The meeting ended at 6:12 p.m.

ATTEST:

___________________________ ___________________________________
John W. Lewis, Mayor Catherine A. Templeton, CMC, Town Clerk

CERTIFICATION 

I hereby certify that the foregoing minutes are a true and correct copy of the minutes of the Study 
Session of the Town Council of the Town of Gilbert held on the 2nd day of June 2015. I further 
certify that the meeting was duly called and held and that a quorum was present.

Dated this 25th day of June, 2013.

___________________________________
Catherine A. Templeton, CMC, Town Clerk
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MINUTES OF THE GILBERT TOWN COUNCIL IN REGULAR MEETING OF JUNE 
4, 2015 AT 7:00 PM, MUNICIPAL CENTER, COUNCIL CHAMBERS, 50 EAST CIVIC 
CENTER DRIVE, GILBERT, ARIZONA

COUNCIL PRESENT: Mayor John Lewis, Vice Mayor Jordan Ray, Councilmembers 
Eddie Cook, Jenn Daniels, Victor Petersen, Brigette Peterson and 
Jared Taylor

COUNCIL ABSENT: none

STAFF PRESENT: Manager Patrick Banger, Deputy Manager Marc Skocypec, Deputy 
Clerk Lisa Maxwell, Attorney Michael Hamblin, Digital Journalist 
Gardenia Lamadrid, Management Support Analyst Melanie 
Dykstra, Planner Amy Temes, Interim Traffic Engineer Leslie 
Bubke, and Management and Budget Director Dawn Marie 
Buckland,

AGENDA ITEM

CALL TO ORDER

Mayor John Lewis called the meeting to order at 7:07 p.m.

INVOCATION AND PLEDGE OF ALLEGIANCE

Councilmember Brigette Peterson introduced a Gilbert resident who led the Pledge of 
Allegiance. Pastor Hector Orellana, Desert Gateway Baptist Church gave the invocation.

ROLL CALL

Deputy Clerk Lisa Maxwell called roll and declared a quorum present.

PRESENTATIONS; PROCLAMATIONS

1.  Pillar of the Month - Citizenship.

Councilmember Jordan Ray read the Pillar of the Month, Citizenship.

2.  Presentation Gilbert Schools Rock! Winners and donation.

This presentation was postponed to a later date.

3.  Proclamation declaring June 15-21, 2015 as Men’s Health Week.

Councilmember Jared Taylor read a proclamation declaring June 15-21, 2015 as Men’s Health 
Week, and presented the proclamation to Keith Lavender.
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4.  Proclamation declaring June 10, 2015 as Portugal Day in Gilbert.

Councilmember Victor Petersen read a proclamation declaring June 10, 2015 as Portugal Day in 
Gilbert and presented the proclamation to Domingos R. Santos, Jr., Honorary Consul of Portugal 
in Arizona.

4A. Proclamation declaring June 14-20, 2015 as United States Army Week. 

Councilmember Eddie Cook read a proclamation declaring June 14-20, 2015 as United States 
Army Week.

5.  Recognition of Dr. Denise Birdwell for her leadership as superintendent of the Higley Unified 
School District.

Councilmember Jenn Daniels recognized Dr. Denise Birdwell for her leadership as 
superintendent of the Higley Unified School District.

COMMUNICATIONS FROM CITIZENS

Paul Getty, non-Gilbert resident, spoke on Salt River Project (SRP) District boundaries. A large 
number of Gilbert residents have SRP as their electric utility but they are not located within SRP 
District boundaries. People outside the boundaries cannot vote to elect the Boardmembers who 
set the rates and policies that affect SRP customers. Mr. Getty asked for support for legislation to 
expand the SRP boundaries.

CONSENT CALENDAR

A MOTION was made by Vice Mayor Jordan Ray, seconded by Councilmember Eddie Cook, to 
approve Consent Items 6, 7, 10, 11, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, and 26; and 
remove Consent Item 8, 9, 12 and 16A from the Consent Calendar. Motion carried 7-0.

6.  INTERGOVERNMENTAL AGREEMENT – consider approval of Intergovernmental 
Agreement No. 2015-2106-0704 with Town of Queen Creek and Maricopa County for 
Improvements to Ocotillo Road between Recker and Power Roads, Project No. ST102, and 
authorize the Mayor to execute the required documents.

This item was approved with the Consent Calendar vote.

7.  INTERGOVERNMENTAL AGREEMENT – consider approval of Intergovernmental 
Agreement No. 2015-7008-0636 with Arizona Department of Transportation for the Design 
Concept Report and Environmental Services for the proposed Lindsay Road at State Route 202 
Traffic Interchange, Project No. ST158, and authorize the Mayor to execute the required 
documents.
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This item was approved with the Consent Calendar vote.

8.  INTERGOVERNMENTAL AGREEMENT – consider approval of an amendment to 
Intergovernmental Agreement No. 2015-4501-0672 with Regional Public Transportation 
Authority for the FY2016 Gilbert Transit, Dial-A-Ride and Alternative Transportation Services 
and authorize the Mayor to execute the required documents.

A MOTION was made by Councilmember Jenn Daniels, seconded by Councilmember Eddie 
Cook, to approve Item 8. Motion carried 5-2 with Councilmembers Victor Petersen and Jared 
Taylor casting the dissenting votes.

9.  AGREEMENT – consider approval of License Renewal and Final Audit Settlement 
Agreement and Release related to Contract No. 2001-1003-0331 with Cox Communication, LLC 
and authorize the Mayor to execute the required documents.

Councilmember Jared Taylor said a section of the agreement with Cox Communications 
discusses a free lunch program extended to students in area school districts. Councilmember 
Jared Taylor asked if Cox Communications would extend the Connect to Compete internet 
service offer to students at public charter schools that are not within school district boundaries. 
Susan Anable, Cox Communications, said Cox Communications is not opposed to extending the 
program to charter school students who are eligible for the free lunch program. 

Councilmember Jared Taylor noted for clarification his charter school is not located in Gilbert 
and it is not eligible for this program.

Town Attorney Michael Hamblin confirmed that the change requested was to add public charter 
schools to the first and fourth bullet points in Exhibit A, section 2.

A MOTION was made by Councilmember Jared Taylor, seconded by Councilmember Victor 
Petersen, to approve the License Renewal and Final Audit Settlement Agreement and Release 
related to Contract No. 2001-1003-0331 with Cox Communication, LLC amending Exhibit A 
Section 2, bullet points 1 and 4 to the Agreement to include eligible public charter schools. 
Motion carried 7-0.

10.  AGREEMENTS – consider approval and authorize the Mayor to execute the required 
documents:

a) Interconnect Agreement No. 2015-7003-0431 with Union Pacific Railroad Company in an 
amount not to exceed $832,648 for the Cooper and Guadalupe Road Crossings, Project No. 
ST094;

b) Interconnect Agreement No. 2015-7003-0432 with Union Pacific Railroad Company in an 
amount not to exceed $1,090,517 for the Cooper and Guadalupe Road Crossings, Project No. 
ST094;
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c) Public Highway At-Grade Crossings Improvement Agreement No. 2015-7003-0433 with 
Union Pacific Railroad Company in an amount not to exceed $341,349 for the Guadalupe Road 
Intersection Improvements, Project No. ST094; and

d) Public Highway At-Grade Crossings Improvement Agreement No. 2015-7003-0434 with 
Union Pacific Railroad Company in an amount not to exceed $360,217 for the Guadalupe Road 
Intersection Improvements, Project No. ST094.

This item was approved with the Consent Calendar vote.

11.  PROPERTY – consider approval of a settlement for the acquisition of right-of-way and 
easements; Parcel No. 302-14-618 for improvements to the Guadalupe and Gilbert Intersection 
Project, Project No. ST129.

This item was approved with the Consent Calendar vote.

12.  SYSTEM DEVELOPMENT FEES - consider setting a public hearing on June 25, 2015, for 
consideration of the system development fees protest filed by Trilogy at Power Ranch 
Community Association.

A MOTION was made by Councilmember Victor Petersen, seconded by Councilmember Jared 
Taylor, to approve Item 12. Motion carried 7-0.

13.  GRANT – consider application and acceptance of Grant No. 2015-5002-0732 from 
Maricopa Association of Governments 2015 Design Assistance Program for improved signing, 
marking, and way-finding on the Gilbert trail system in the amount of $50,000.

This item was approved with the Consent Calendar vote.

14.  CONTRACT – consider:

a) approval of Repair Services Contract No. 2015-7003-0727 with RD Sanders Contracting LLC, 
in an amount not exceed $87,299.50 for Rome and Mercy Street Asphalt Repair and authorize 
the Mayor to execute the required documents; and 

b) authorize a Street Fund Contingency Transfer in the amount of $92,300 and the use of the 
Street Fund as the designated revenue source.

This item was approved with the Consent Calendar vote.

15.  CONTRACT – consider approval and authorize the Mayor to execute the required 
documents:

a) Amendment No. 1 to Contract No. 2005-4107-0147 with Severn Trent Services, Inc. for the 
operation and maintenance of the Neely Wastewater Reclamation Plant located at 402 North 
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Neely Street, allowing for renewal terms of no less than one, and no greater than five years, but 
maintaining the total possible contact duration of 15 years; and 

b) Renewal No. 2 of Contract No. 2005-4107-0147 with Severn Trent Services, Inc. for a period 
of one year through June 30, 2016, for the operation and maintenance of the Neely Wastewater 
Reclamation Plant located at 402 North Neely Street.

This item was approved with the Consent Calendar vote.

16.  CONTRACT – consider approval of Design Build Services Contract No. 2015-7012-0480 
for Construction Phase No. 1 with Play It Safe Playgrounds and Park Equipment in an amount 
not to exceed $793,474.49 for construction services for the Playground Replacement, Project No. 
PR103, and authorize the Mayor to execute the required documents.

This item was approved with the Consent Calendar vote.

16A.  CONTRACT – consider approval of Fiscal Year 2015-2016 General Fund and Neighbor 2 
Neighbor/Share My Stamp funds for human services contracts:

a) approve a total of $367,000 in General Funds and $50,000 in Neighbor 2 Neighbor/Share My 
Stamp funds for a total of $417,000 to provide non-profit support and allow the Gilbert Town 
Manager to execute contracts under $50,000;

b) approve Contract No. 2015-5003-0740 with the Gilbert Boys & Girls Club in the amount of 
$115,000 and authorize the Mayor to execute the required documents; 

c) approve Contract No. 2015-5501-0743 with Chandler Christian Community Center in the 
amount of $123,000 and authorize the Mayor to execute the required documents; and

d)  authorize a Contingency Transfer in the amount of $112,000 to provide FY2015-16 non-
profit support.

Ginny Hildebrand, President and CEO of United Food Bank, thanked the Council for supporting 
non-profit organizations this year and in years past. She also appreciates the Town support in the 
Gilbert Feeding Families food drive.

Councilmember Jenn Daniels said she appreciates the leadership of the Mayor on this agenda 
item and the collaboration of staff. This is a difficult item every year and Councilmember Jenn 
Daniels believes Mayor John Lewis’ leadership has made discussions this year move smoothly.

A MOTION was made by Councilmember Brigette Peterson, seconded by Councilmember 
Eddie Cook, to approve item 16A. Motion carried 5-2 with Councilmembers Victor Petersen and 
Jared Taylor casting the dissenting votes.
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17.  FINAL PLAT S14-05 - consider approval of the final plat for Cooley Station Parcels 10 and 
17 - Phase 2 located south and east of the intersection of Recker Road and Williams Field Road.

This item was approved with the Consent Calendar vote.

18.  FINAL PLAT S14-09 - consider approval of the final plat for Enclave at North Shore 
located north and east of the intersection of McQueen Road and Elliot Road subject to 
administrative approval of the Open Space Plan for the project (PDA15-24).

This item was approved with the Consent Calendar vote.

19.  FINAL PLAT SP1452 - consider approval of the final plat for Lots 5 & 6 at Rivulon - Phase 
1 located along the south side of Rivulon Boulevard between Gilbert Road and Allen Avenue.

This item was approved with the Consent Calendar vote.

20.  HUMAN RESOURCES - consider approval of the Self-Insurance Trust Fund for Health 
Insurance Benefits Board of Trustees recommendation for stop loss insurance coverage levels for 
the Town of Gilbert medical plan, purchase of FY2015-16 stop loss insurance coverage with 
Symetra, and authorize staff to execute necessary documents.

This item was approved with the Consent Calendar vote.

21.  SPECIAL EVENT LIQUOR LICENSE – consider approval of a Special Event Liquor 
License for UNOM New Day Centers, Inc. for June 13, 2015 from 12am-4pm located at 1925 
South Coronado Road.

This item was approved with the Consent Calendar vote.

22.  SPECIAL EVENT LIQUOR LICENSE – consider approval of a Special Event Liquor 
License for UNOM New Day Centers, Inc. for June 27, 2015 from 12am-4pm located at 1925 
South Coronado Road.

This item was approved with the Consent Calendar vote.

23.  SPECIAL EVENT LIQUOR LICENSE – consider ratifying approval by the Mayor of a 
Special Event Liquor License for Life Animal Rescue for May 25, 2015 at The Farm at 
Agritopia located at 3000 East Ray Road.

This item was approved with the Consent Calendar vote.

24.  LIQUOR LICENSE –consider approval of an acquisition of control the following licenses:

a) Safeway Food & Drug #1748, 5137 East Baseline Road, License No. 09070687;
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b) Safeway Food & Drug #1748, 5137 East Baseline Road, License No. 09070103;

c) Safeway Food & Drug #1534, 90 South Val Vista Drive, License No. 09070358; and

d) Safeway Food & Drug #1534, 90 South Val Vista Drive, License No. 09070540.

This item was approved with the Consent Calendar vote.

25.  TEMPORARY EXTENSION OF PREMISES – consider approval of a temporary extension 
of premises for Desert Babe's Sports Grill located at 1686 North Higley Road #101 for events to 
be held on June 7, 14, 21, and 28, 2015.

This item was approved with the Consent Calendar vote.

26.  MINUTES – consider approval of the minutes of the May 14, 2015 Regular Meeting.

This item was approved with the Consent Calendar vote.

PUBLIC HEARING

Mayor John Lewis opened the public hearing for items 27, 31, 32, 33, 35, 37, 38, and 39. No one 
wished to speak and Mayor John Lewis closed the public hearing.

A MOTION was made by Councilmember Eddie Cook, seconded by Councilmember Victor 
Petersen, to approve public hearing items 27, 31, 32, 33, 35, 37, 38, and 39. Motion carried 7-0.

27.  LIQUOR LICENSE – conduct hearing and consider approval of a Series 10 Beer and Wine 
Store Liquor License for Quik Fill located at 831 East Warner Road.

This item was approved with the Public Hearing vote.

28.  LIQUOR LICENSE – conduct hearing and consider approval of a Series 6 Bar Liquor 
License for Jester's Billiards located at 1515 North Gilbert Road, Suite 115-123.

Mayor John Lewis opened the Public Hearing.

Daryl Chester, owner of Jester’s Billiards, wants to change his liquor license from a Series 7 
Beer and Wine Liquor License to a Series 6 Bar Liquor License so he can sell distilled spirits at 
his business.

Mayor John Lewis closed the Public Hearing.

A MOTION was made by Councilmember Eddie Cook, seconded by Councilmember Brigette 
Peterson, to recommend approval of a Series 6 Bar Liquor License for Jester's Billiards located 
at 1515 North Gilbert Road, Suite 115-123. Motion carried 7-0.
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29.  APPEAL AP15-04 (DR15-09) - conduct hearing and consider appeal to the Gilbert Town 
Council from the Town of Gilbert Redevelopment Commission's approval of the site plan for 
District Lofts located at northwest corner of Cullumber Avenue and Oak Street.  The property is 
zoned Multi-Family/Medium (MF-M) and is within the Heritage District overlay zoning district.  
The Town Council may uphold, reverse, or modify the decision of the Redevelopment 
Commission.  If modified, the Town Council may impose conditions of development consistent 
with the standards set for the Heritage District overlay zoning district.

Mayor John Lewis opened the Public Hearing. 

Planner Amy Temes gave a brief summary of the District Lofts project which meets the Code 
and Zoning requirements of the Heritage District. A resident across the street from this project 
appealed because headlights from cars leaving the development would shine directly into his 
home. The project applicant contacted all four homeowners across from the site to discuss 
options to mitigate the negative impact of traffic and headlights. Two residents declined 
mitigation and two residents accepted mitigation. There are four different options for entry and 
exit into the site. Staff supports option one for safety and traffic control reasons.

Doralise Machado-Liddell, Gilbert resident, questioned why the Town did not do a Traffic 
Impact Study for this project. The Town Traffic Engineer did not feel a study was justified for 
this project but Ms. Machado-Liddell said looking at Public Works standards a Traffic Impact 
Study was required. She requested the Town perform a Traffic Impact Study.

Marc Barlow, Gilbert resident and member of the Redevelopment Commission, visited the 
project site and talked to neighbors and in his view improvements need to be made before this 
project is approved in order to better accommodate children and the elderly in this neighborhood. 
The minimum width for sidewalks in the Heritage District guidelines is ten feet and wider 
sidewalks would be safer for the residents. Traffic on Cullumber Avenue is estimated to increase 
from 20 to 300 cars a day. Mr. Barlow believes this project needs further study to ensure the 
safety of residents.

Lyle Cady, Gilbert resident, lives directly across from the proposed project site. The developer 
has been generous in working to prevent headlights from shining in his home but the proposed 
landscaping will not eliminate all the light nor will it help ensure residents’ safety from increased 
traffic. Mr. Cady believes the value of his home will decrease and his family will suffer from a 
lack of privacy with people looking directly into his home. He prefers option four which would 
move the exit from the site away from directly across from his home.

Brandon Ray, speaking on behalf of Trackside Lofts LLC, said this project is an upscale multi-
family community. The design is consistent with General Plan and Zoning requirements. This 
development supports the Heritage District vision on a challenging, odd-shaped, in-fill site. The 
applicant worked with Mr. Cady on his concerns. The applicant recognizes there will be impact 
on the neighborhood and they believe they have developed an appropriate mitigation plan. They 
believe option one is safest solution for the neighborhood.
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Councilmember Eddie Cook said option one shows an additional exit only for public safety 
purposes. The question is whether residents of the property could use that exit as well as the 
main entrance/exit. The four different options for traffic entering and exiting the site were 
discussed. Interim Traffic Engineer Leslie Bubke said staff looked at the options in regards to 
safety concerns. One estimate showed 108 trips during peak hours and 100 trips is the number 
that triggers the need for a traffic study. Walking, biking, and taking a bus all count as trips so 
not all 108 trips would be in a car. Town standards allow the Traffic Engineer to make a 
judgement of whether or not a traffic study is needed.

Councilmember Victor Petersen asked if a Traffic Impact Study is required by our guidelines. He                 
also asked if staff has the right to waive a study. Town Attorney Michael Hamblin said a Traffic 
Impact Study is a requirement and it can be waived by the Traffic Engineer if it is felt to be 
unnecessary.

Councilmember Victor Petersen asked about the sidewalk guidelines and whether those can be 
waived. Planner Amy Temes said the sidewalk width is a guideline. The Heritage District plan 
has ten-foot sidewalks in the commercial areas and areas with more intensive foot traffic. The 
pedestrian map for the area shows sidewalks on this street to be six feet. Staff believed since a 
six-foot sidewalk would be wider than the current older sidewalk it would be in keeping with the 
plans for that area and six-foot sidewalks were appropriate. 

Councilmember Eddie Cook said the appeal was not about the width of the sidewalks but about 
lights from the project coming into a neighboring house. The intent of the appeal was to put a 
plan into place so the applicant could work with the neighboring homeowners on the light issue. 
If an agreement to mitigate the light problem could not be found then the applicant could look at 
moving the entrance/exit to the proposed project. Neighbors in an apartment complex west of the 
proposed site were opposed to moving the entrance/exit to the site. 

Town Attorney Michael Hamblin said a Traffic Impact Study is a Code requirement based on the 
number of trips and it can be waived by the Town Traffic Engineer if he believes it is not 
necessary. A Traffic Impact Study cannot be imposed on a project if it does not meet the 
minimum number of trips. In regards to the sidewalk issue the Heritage District guidelines state 
sidewalks should be a minimum of ten feet. There is a bicycle and pedestrian circulation map 
that indicates sidewalks on this street should be a minimum of six feet. Councilmember Eddie 
Cook noted a Traffic Impact Study could still be performed but no matter the results it would not 
stop development on this site. 

Ahysia Navano, Gilbert resident, speaking on behalf of her grandmother, Mrs. Figueroa, said her 
grandmother bought her house across the street from proposed development in 1964. She prefers 
option four because of safety concerns. There are lots of children and elderly in this 
neighborhood. They were approached about construction of a pony wall to mitigate some of the 
lights but it would have little effect.  
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Councilmember Eddie Cook said the applicant held a community meeting to talk with 
neighboring residents. His concern is this project will be there a long time and he wants to make 
sure all options were thoroughly considered. He asked for clarification on what the Cady family 
would accept if option one was chosen. Mr. Ray said he understands the Cady family preferred 
option four but they would accept mitigation if option one was selected.  

Councilmember Victor Petersen agreed there are trade-offs no matter which option is selected. 
Council needs to decide which option has the least impact to the least people to the least degree. 
He believes option one is best and he is sorry Council cannot make everyone happy.  His concern 
is making sure it is acceptable to waive the traffic study and to have six-foot sidewalk. Town 
Attorney Michael Hamblin said both are legally acceptable.

Councilmembers expressed their appreciation to the applicant and Town staff for their work with 
neighbors of the proposed development site. Mayor John Lewis asked if the applicant and 
residents could continue their dialogue. Town Attorney Michael Hamblin said any changes 
would have to come to the Council if Council voted for a particular option. There could be a 
change in the type of trees planted but Town staff could not move forward with option four if 
Council approved option one.

Mr. Cady read from correspondence he sent to the applicant where he stated his preference for 
option four. Mitigation is a last resort for them. He asked Council to reconsider approval of 
option four because he believes there are problems for the neighborhood with option one.

Planner Amy Temes went over the information she received from the applicant which detailed 
which options were preferred by the residents across the street from the project site.  If option 
four was selected the majority of traffic would go down Oak street. This would affect residents 
of Paige Commons. Option one would split the traffic more evenly.  The applicant would face 
significant costs if option four was chosen over option one. There were also safety concerns 
associated with option four. 

Mayor John Lewis closed the Public Hearing.

A MOTION was made by Councilmember Victor Petersen, seconded by Councilmember 
Brigette Peterson, to reaffirm the Town of Gilbert Redevelopment Commission's approval of the 
site plan for District Lofts located at northwest corner of Cullumber Avenue and Oak Street.  The 
property is zoned Multi-Family/Medium (MF-M) and is within the Heritage District overlay 
zoning district. Motion carried 7-0.

30.  ZONING Z13-11 - conduct hearing and consider adoption of an Ordinance amending the 
Town of Gilbert Land Development Code, Chapter I Zoning Regulations, Division 2 Land Use 
Designations, Article 2.3 Commercial Districts, Section 2.303 Land Use Regulations, Table 
2.303 Land Use Regulations - Commercial Districts, to require a Conditional Use Permit for 
Hospitals;  Chapter I Zoning Regulations, Division 2 Land Use Designations, Article 2.5 Office 
Districts, Section 2.503 Land Use Regulations, Table 2.503 Land Use Regulations - Office, to 
modify the  Conditional Use Permit requirement for Hospitals inside of a General Plan Growth 
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Area; Chapter I Zoning Regulations, Division 2 Land Use Designations, Article 2.6 Employment 
Districts, Section 2.603 Land Use Regulations, Table 2.603 Land Use Regulations - Employment 
Districts, to modify the Conditional Use Permit requirement for Hospitals inside of a General 
Plan Growth Area; Chapter I Zoning Regulations, Division 2 Land Use Designations, Article 2.7 
Public Facility/ Institutional District, Section 2.702 Land Use Regulations, Table 2.702 Land Use 
Regulations - Public Facility/ Institutional District, to require a Conditional Use permit for 
Hospitals;  Chapter I Zoning Regulations, Division 4 General Regulations, Article 4.5 
Supplemental Use Regulations, to provide separation requirements for hospitals from certain 
other uses, to increase property owner public notice requirements for a hospital conditional use 
permit, and to provide regulations for hospitals that service court ordered evaluations; and to 
amend Division 6 Use Definitions, Article 6.1 Use Definitions, to revise the definition of 
"Hospital" to include facilities offering behavioral health services. The effect of this amendment 
will be to modify the conditional use permit requirement for hospitals in Commercial, 
Employment, Office and Public Facility/Institutional zoning districts, to require separation of 
hospitals from certain other land uses, to modify the property owner public notice requirement 
for a hospital conditional use permit, to regulate hospital services related to court ordered 
evaluation, or to clarify that the definition of "Hospital" includes behavioral health hospitals.  
The Town Council may modify, enhance or exclude some or all of the proposed hospital 
regulations described in the preceding statement of potential effect.

Mayor John Lewis opened the Public Hearing. 

Amy Peterson, Gilbert resident, is in support of this item but did not wish to speak.

Mayor John Lewis said this item is the result of the tremendous efforts by citizens working with 
Town staff to bring this item forward to Council.

Councilmember Jared Taylor expressed appreciation for the efforts put into this item by Town 
staff and stakeholder groups.

Mayor John Lewis closed the Public Hearing.

A MOTION was made by Councilmember Victor Petersen, seconded by Councilmember 
Brigette Peterson, to approve the findings and adopt Ordinance No. 2534 for Z13-11, amending 
the amending the Town of Gilbert Land Development Code, Chapter I Zoning Regulations, 
Division 2 Land Use Designations, Article 2.3 Commercial Districts, Section 2.303 Land Use 
Regulations, Table 2.303 Land Use Regulations - Commercial Districts, to require a Conditional 
Use Permit for Hospitals;  Chapter I Zoning Regulations, Division 2 Land Use Designations, 
Article 2.5 Office Districts, Section 2.503 Land Use Regulations, Table 2.503 Land Use 
Regulations - Office, to modify the  Conditional Use Permit requirement for Hospitals inside of a 
General Plan Growth Area; Chapter I Zoning Regulations, Division 2 Land Use Designations, 
Article 2.6 Employment Districts, Section 2.603 Land Use Regulations, Table 2.603 Land Use 
Regulations - Employment Districts, to modify the Conditional Use Permit requirement for 
Hospitals inside of a General Plan Growth Area; Chapter I Zoning Regulations, Division 2 Land 
Use Designations, Article 2.7 Public Facility/ Institutional District, Section 2.702 Land Use 
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Regulations, Table 2.702 Land Use Regulations - Public Facility/ Institutional District, to require 
a Conditional Use permit for Hospitals;  Chapter I Zoning Regulations, Division 4 General 
Regulations, Article 4.5 Supplemental Use Regulations, to provide separation requirements for 
hospitals from certain other uses, to increase property owner public notice requirements for a 
hospital conditional use permit, and to provide regulations for hospitals that service court ordered 
evaluations; and to amend Division 6 Use Definitions, Article 6.1 Use Definitions, to revise the 
definition of "Hospital" to include facilities offering behavioral health services. The effect of this 
amendment will be to modify the conditional use permit requirement for hospitals in 
Commercial, Employment, Office and Public Facility/Institutional zoning districts, to require 
separation of hospitals from certain other land uses, to modify the property owner public notice 
requirement for a hospital conditional use permit, to regulate hospital services related to court 
ordered evaluation, or to clarify that the definition of "Hospital" includes behavioral health 
hospitals.  The Town Council may modify, enhance or exclude some or all of the proposed 
hospital regulations described in the preceding statement of potential effect. Motion carried 7-0.

31.  ANNEXATION A15-01 – conduct hearing and consider adoption of Ordinance approving 
annexation of approximately 1.36 acres of real property located at the northwest corner of Power 
Road and Nunneley Road into the Town of Gilbert.

This item was approved with the Public Hearing vote.

32.  ZONING Z15-01- conduct hearing and consider approval of the findings and adoption of an 
Ordinance rezoning approximately 2.14 acres of real property generally located at the northwest 
corner of Power Road and Nunneley Road from Maricopa County Airport District Two (AD-2) 
zoning district to Town of Gilbert Regional Commercial (RC) zoning district.  The effect of the 
rezoning will be to allow for commercial development.

This item was approved with the Public Hearing vote. Ordinance No. 2536 was adopted.

33.  GENERAL PLAN GP15-03/ ZONING Z15-07 – conduct hearing and consider:

a)  adoption of a Resolution approving a Minor General Plan amendment to change the land use 
classification of approximately 5.04 acres of real property generally located at the northwest 
corner of Rome and Melrose Streets from 5.04 acres of Business Park Land Use Classification to 
5.04 acres of General Office Land Use Classification.  The effect of this amendment will be to 
change the plan of development for the property to allow for the development of a skilled 
nursing facility; and

b)  approval of the findings and adoption of an Ordinance amending Ordinance No. 1813 
pertaining to the Val Vista 160 and Germann Planned Area Development (PAD) by removing 
from the Val Vista 160 and Germann PAD approximately 5.04 acres of Business Park (BP  
zoning district, all with a Planned Area Development overlay zoning district, generally located at 
the northwest corner of Rome and Melrose Streets; approving the Development Plan for the 
Gilbert Skilled Nursing Planned Area Development; and changing the zoning classification of 
said real property from approximately 5.04 acres of Business Park (BP) zoning district, all with a 
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Planned Area Development overlay zoning district to approximately 5.04 acres of General Office 
(GO) zoning district, all with a Planned Area Development overlay zoning district, as shown on 
the exhibit (map), which is available for viewing in the Planning and Development Services 
Office, and to modify the development regulations as follows: decrease the rear building and 
landscape setback/buffer from 20' to 13'.  The effect of the rezoning will be to allow for the 
development of a skilled nursing facility on the property and to decrease required setbacks.

This item was approved with the Public Hearing vote. Resolution 3803 and Ordinance 2537 were 
adopted.

34.  CODE OF GILBERT - conduct hearing and consider adoption of an Ordinance amending 
the Code of Gilbert, Arizona, by amending Chapter 18, Cable Communications, Section 18-26 
Payment of License Fee relating to payment of cable license fees and construction permit fees.

Mayor John Lewis opened the Public Hearing.

Councilmember Victor Petersen believes the law specifies a fee that is too high to charge for use 
of the Town’s right-of-way. He had staff determine what the rate would need to be to retain 
revenues at the current amount. That rate is 4.8%. 

Mayor John Lewis asked for clarification on whether a proposal to change the fee rate could be 
considered at this time. Town Attorney Michael Hamblin said based on the agenda language it 
would be appropriate to make that change tonight, if desired, and it would take effect in 30 days.

Vice Mayor Jordan Ray would like to look at rates in other jurisdictions and rates for comparable 
companies. Town Attorney Michael Hamblin said this rate would apply to anyone with a cable 
license in Town.

Mayor John Lewis said the Town wants to be fair to businesses but he would like more time to 
consider this proposal. Councilmember Victor Petersen said he would be fine with continuing the 
discussion at a future meeting. Town Attorney Michael Hamblin said Council approved the 
Settlement Agreement and Contract with Cox Communications already tonight and this is a part 
of that package. The Code of Gilbert can be amended with a lower fee at a future meeting if 
Council wishes but this item does need to move forward tonight. 

Councilmember Victor Petersen would like to have a discussion of these fees added to the 
agenda of the September 22, 2015 Study Session.

Mayor John Lewis closed the Public Hearing

A MOTION was made by Councilmember Victor Petersen, seconded by Vice Mayor Jordan 
Ray, to adopt Ordinance No. 2538 amending the Code of Gilbert, Arizona, Chapter 18, Cable 
Communications, Section 18-26 Payment of License Fee relating to payment of cable license 
fees and construction permit fees. Motion carried 7-0.
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35.  AGREEMENT – conduct hearing and consider adoption of a Resolution approving a fifteen 
(15) year renewal of Cable License Agreement No. 2001-1003-0331 with Cox Communication, 
LLC through January 25, 2029.

This item was approved with the Public Hearing Vote.

36.  CODE OF GILBERT - conduct hearing and consider adoption of an Ordinance amending 
the Code of Gilbert, Arizona, by amending Chapter 1, General Provisions, Article IV Boards, 
Commissions, and Committees, Division 1 Generally, Section 1-204 Meetings; Division 8 
Human Relations Commission, Section 1-320 Creation and Section 1-321 Membership; Division 
9 Environmental and Energy Conservation Advisory Board, Section 1-326 Creation and Purpose; 
and Division 10 Arts, Culture and Tourism, Section 1-331 Creation and Section 1-333 Powers 
and Duties.

Mayor John Lewis opened the Public Hearing. 

Councilmember Jared Taylor said he appreciates work of the volunteers on the Town’s Boards 
and Commissions. He requests Council look at a 2012 document addressing thoughts the 
members of the Human Relations Commission had concerning their purpose. At the Council 
retreat he hopes Council will give more direction to the Human Relations Commission.

Mayor John Lewis closed the Public Hearing

A MOTION was made by Jared Taylor, seconded by Victor Petersen, to adopt Ordinance No. 
2539 amending the Code of Gilbert, Arizona, Chapter 1, General Provisions, Article IV Boards, 
Commissions, and Committees, Division 1 Generally, Section 1-204 Meetings; Division 8 
Human Relations Commission, Section 1-320 Creation and Section 1-321 Membership; Division 
9 Environmental and Energy Conservation Advisory Board, Section 1-326 Creation and Purpose; 
and Division 10 Arts, Culture and Tourism, Section 1-331 Creation and Section 1-333 Powers 
and Duties. Motion carried 7-0.

37.  CAPITAL IMPROVEMENT PLAN - conduct hearing and consider adoption of the Town of 
Gilbert FY 2016-2025 Capital Improvement Program (CIP) and Infrastructure Improvement Plan 
(IIP).

This item was approved with the Public Hearing vote.

38.  STREETLIGHT IMPROVEMENT DISTRICT- conduct hearing and consider adoption of 
an Ordinance relating to taxation levied upon the assessed valuation of the property within the 
Town of Gilbert subject to taxation, and within the Municipal Street Lighting Improvement 
District Nos. 85-01 through 85-10, 85-13 through 85-15, 85-17, 85-20 through 85-24, 86-01 
through 86-11, 86-26, 87-01 through 87-06, 87-08 through 87-22, 87-24, 87-25, 87-27, 88-01 
through 88-08, 89-01, 90-01 through 90-05, 91-01 through 91-07, 92-01 through 92-03, 92-05 
through 92-09, 93-01 through 93-08, 93-10 through 93-16, 93-18, 93-20, 94-01 through 94-24, 
94-26,  94-28 through 94-38, 95-01 through 95-26, 95-28 through 95-42, 96-01 through 96-17, 
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96-19, 96-21 through 96-32, 97-01 through 97-06, 97-08, 97-10 through 97-21, 98-01, 98-03 
through 98-09, 98-11 through 98-13, 98-15 through 98-18, 99-01 through 99-08, 00-01 through 
00-14, 01-01 through 01-05 and 02-01 through 02-06, 03-01 through 03-10, 04-01 through 04-
06, 04-08, 05-01 through 05-12, 06-01 through 06-17, 07-01 through 07-05, 07-07 through 07-
10, 08-01 through 08-03, 10-03, 11-01 through 11-03,  12-01 through 12-04, 13-03 through 13-
18, 14-01 through 14-02, 14-04, and 14-7 through 14-08 certain sum sufficient to raise the 
amount required for Street Lighting Improvement Districts, subject to maximum levy; and 
declaring an emergency.

This item was approved with the Public Hearing vote.

39.  PARKWAY IMPROVEMENT DISTRICTS - conduct hearing and consider adoption of an 
Ordinance relating to taxation levied upon property within the Municipal Parkway Improvement 
District Nos. 07-01, 07-02, 07-03, 07-04, 88-05, 07-09, 07-10, and 07-11 sufficient to raise the 
amount required for parkway improvement districts for the period July 1, 2015 to June 30, 2016; 
and declaring an emergency.

This item was approved with the Public Hearing vote.

A MOTION was made by Vice Mayor Jordan Ray, seconded by Councilmember Victor 
Petersen, to reconsider Item 39. Motion carried 7-0.

Mayor John Lewis opened the Public Hearing. 

Daleann Darren, Gilbert resident, asked for clarification on a mailing she received concerning 
maintenance improvements. 

Management Support Analyst Melanie Dykstra said the Town oversees maintenance of 11 
Parkway Improvement Districts. Property owners are assessed annually through their property 
taxes. The Town has increased mailings and emails to residents in these districts. The Town has 
also asked for residents to vote for improvements they would like to see in their neighborhood. 
This assessment is not new and it covers maintenance of common areas in neighborhoods that 
are maintained by the Town.

Councilmember Jenn Daniels said residents within Parkway Improvement Districts were invited 
to contact the Town to learn more about their specific neighborhood and what the Town 
maintains there.

Councilmember Victor Petersen noted that the Town is not required to get residents’ input on 
improvements in their area but the Town does that and they do what the majority wants. 

Mayor John Lewis closed the Public Hearing.

A MOTION was made by Councilmember Eddie Cook, seconded by Councilmember Jared 
Taylor, to adopt Ordinance No. 2541 relating to taxation levied upon property within the 
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Municipal Parkway Improvement District Nos. 07-01, 07-02, 07-03, 07-04, 88-05, 07-09, 07-10, 
and 07-11 sufficient to raise the amount required for parkway improvement districts for the 
period July 1, 2015 to June 30, 2016; and declaring an emergency. Motion carried 7-0.

40.  BUDGET - conduct hearing and consider declaring June 25, 2015 as the date of public 
hearing and adoption of the FY2015 property tax levy and direct staff to submit an ordinance 
setting the secondary property tax levy for FY2015-16 at $21,221,243.

Mayor John Lewis opened the Public Hearing.

Councilmember Victor Petersen is concerned about raising taxes on residents. He said the Town 
does not have a formal policy for the minimum fund balance in the debt services fund and there 
should be one. He would like staff to bring a policy to Council at the June 25, 2015 meeting. 
Councilmember Jenn Daniels would also like that policy but she believes the time of the Council 
retreat would be a better time to discuss such a policy since it would not be effective until 
FY2017. Town Manager Patrick Banger said staff needs time to consider all the options and draft 
a policy.

Councilmember Victor Petersen wants to avoid a property tax increase. The staff’s proposal 
involves using some fund balance to decrease the amount paid by taxpayers. Still the tax rate and 
the total levy are both going up. Delinquency rates for the last ten years have been decreasing. 
Using a projected 4% delinquency rate until such time as all debt is paid there would still be 
more than enough money in the fund balance to make the debt payments. Councilmember Victor 
Petersen would rather err on the side of lower taxes and use the balance to make up debt 
payments if necessary.

There was discussion about this being a policy decision with many aspects for the Council to 
consider including future bond sales. Deputy Town Manager Marc Skocypec said the Town 
attempts to keep tax rates constant. This is a challenge with changing State laws. Councilmember 
Eddie Cook said he likes to make small changes and see what happens. Then additional small 
changes can be made later.

Councilmember Jenn Daniels said delinquency rates should be a part of this policy. She said 
$1.15 is a reasonable tax rate and this was the rate from 2002 through FY2014. With new State 
laws this was lower to $1.06 for FY2015. With current conditions the needed rate to pay debt is 
$1.24. Moving the rate to $1.15, the difference could be paid with fund balance. She does not 
believe the Town should do anything to compromise the AAA bond rating of the Town. There 
would be potential for a short term gain but in the long-term the Town finances might not be as 
healthy.

Councilmember Jared Taylor said given the option he is going to side with taxpayers. He 
believes Councilmember Victor Petersen has a responsible plan for reducing the tax rate. 
Councilmember Jared Taylor asked if it was possible to have two options at the June 25, 2015 
meeting. Town Attorney Michael Hamblin said the Council has the choice of adopting a lower 
rate but not a higher rate. Deputy Town Manager Marc Skocypec said the higher levy would be 
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published and the Council would have the option of adopting a lower levy. Publishing two 
different options may be confusing to citizens.

Councilmember Victor Petersen said he has not seen from staff a reason why using $1,600,000 
from the fund balance is acceptable but $3,300,000 is not acceptable. His calculations 
conservatively use a delinquency rate of 4% and he does not add the future collection of those 
funds in his calculation.

Mayor John Lewis closed the Public Hearing.

A MOTION was made by Vice Mayor Jordan Ray, seconded by Councilmember Eddie Cook, to 
declare June 25, 2015 as the date of public hearing and adoption of the FY2015 property tax levy 
and direct staff to submit an ordinance setting the secondary property tax levy for FY2015-16 at 
$21,221,243.

A MOTION was made by Councilmember Victor Petersen, seconded by Councilmember Jared 
Taylor, to amend the motion to change the property tax levy amount to $19,500,000. Motion 
failed 2-5 with Councilmembers Victor Petersen and Jared Taylor casting votes in favor. 

A vote was taken on the original motion. Motion was approved 5-2 with Councilmembers Victor 
Petersen and Jared Taylor casting the dissenting votes.

RECESS REGULAR MEETING AND CONVENE SPECIAL MEETING

A MOTION was made by Councilmember Eddie Cook, seconded by Councilmember Jared 
Taylor, to recess the Regular Meeting and reconvene in Special Meeting. Motion carried 6-0. 
Councilmember Jenn Daniels was not present for the vote.

Mayor John Lewis recessed the Regular Meeting and convened the public hearing in Special 
Meeting.

41.  BUDGET - conduct hearing and consider adoption of the Final Budget of $615,009,220 for 
the period of July 1, 2015 to June 30, 2016.

Joe Geusic, Gilbert resident, said he believes the Mayor and every Councilmember stands up for 
the residents. He appreciates the work Council puts into running the Town. He wants the Council 
to be lean during good times and collect revenues needed. When there are bad times that money 
can then be re-invested in the community. 

Councilmember Jenn Daniels said she is looking at challenges not only of today but challenges 
of the future. Council should enact sound policy and empower staff to provide services and in 
this case produce a budget within that framework. Councilmember Jenn Daniels appreciates the 
collaborative process that went into creating this budget.
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Councilmember Jared Taylor said approving a budget is one of the most important jobs of a 
Council. He said Councilmembers have differing opinions and he thinks this budget reflects what 
the majority of Council believes. Councilmember Jared Taylor has some exceptions with this 
budget and he thinks there is too much administrative costs in the budget. There has been 
progress but it has not gone far enough.

Vice Mayor Jordan Ray thanked staff for their hard work. He takes exception to the comments 
that the Town is paying more for the same levels of service. Council has added additional tasks 
and policies that take more staff time and staff is providing additional levels of services. The 
budget has increased to pay for those additional services and for the additional residents. Any 
suggestions to make staff changes should be made in July and not at the last minute before the 
budget is approved.  

Councilmember Eddie Cook appreciates the updated statistics provided by the Office of Budget 
and Management that show how well the Town is serving their residents. 

Councilmember Victor Petersen appreciates the Council dialogue and he commended Council 
for their efforts. He has concerns over on-going costs versus on-going revenues. He proposed 
removing the Fire Inspector Full Time Equivalent. He studied the correlation between high 
hazard inspections and the reduction of fires. Instead of adding an employee, he would like to see 
move low hazard inspectors to doing high hazard inspections.

Mayor John Lewis said Council can continue to question the budget in the future. He appreciates 
the work done by Budget and Management Director Dawn Marie Buckland to get the Town to a 
AAA bond rating. 

Councilmember Brigette Peterson believes there have been increased levels of service in the past 
few years. She appreciates the process the staff goes through to develop the budget and she is 
comfortable with these numbers. 

A MOTION was made by Councilmember Eddie Cook, seconded by Councilmember Brigette 
Peterson, to adopt the Final Budget of $615,009,220 for the period of July 1, 2015 to June 30, 
2016.

A MOTION was made by Councilmember Victor Petersen, seconded by Councilmember Jared 
Taylor, to amend the motion to remove the Fire Inspector Full Time Equivalent from the budget. 
Motion failed 2-5 with Councilmembers Victor Petersen and Jared Taylor casting Victor 
Petersen and Jared Taylor casting votes in favor

A vote was taken on the original motion. Motion was approved 5-2 with Councilmembers Victor 
Petersen and Jared Taylor casting the dissenting votes.

ADJOURN SPECIAL MEETING AND RECONVENE REGULAR MEETING
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A MOTION was made by Councilmember Victor Petersen, seconded by Councilmember Jared 
Taylor, to recess the Special Meeting and reconvene in Regular Meeting. Motion carried 7-0. 

Mayor John Lewis adjourned the Special Meeting and reconvened the Regular Meeting.

ADMINISTRATIVE ITEMS

42.  CODE OF GILBERT - discussion and direction to staff to proceed with amending the 
Gilbert Tax Code to eliminate two transaction privilege tax classifications and lower the tax rate 
to 0.0% on two additional classifications.

Councilmember Victor Petersen does not like the limitations placed by State law that in regards 
to setting tax rates. He would like to cut the rental tax rate but State law does not allow cutting 
just that category. He would like to reduce the overall transaction privilege tax rate from 1.5% to 
1.49% with the effect of reducing overall revenues $485,000. Councilmember Jenn Daniels 
thanked Councilmember Eddie Cook for efforts to see this item through to this point.

A MOTION was made by Councilmember Victor Petersen, seconded by Councilmember Jared 
Taylor, to direct direction to staff to proceed with amending the Gilbert Tax Code to eliminate 
two transaction privilege tax classifications and lower the tax rate to 0.0% on two additional 
classifications. Motion carried 7-0.

43.  COUNCIL ADMINISTRATION - consider acceptance of the 3rd Quarter Budget Report for 
FY2015.

A MOTION was made by Councilmember Jared Taylor, seconded by Councilmember Victor 
Petersen, to accept Quarter Budget Report for FY2015. Motion carried 7-0.

44.  BOARDS, COMMISSIONS, AND COMMITTEES - reports from Council Liaisons for the:
a) Subcommittee on Board and Commission Application Screening, Interview, and 
Selection
b) Other Council Subcommittees
c) Design Review Board
d) Environmental and Energy Conservation Advisory Board
e) Gilbert Educational Cable Access Governing Board
f) Arts, Culture and Tourism Board
g) Human Relations Commission
h) Industrial Development Authority
i) Mayor’s Youth Advisory Committee
j) Parks, Recreation and Library Services Advisory Board
k) Planning Commission
l) Redevelopment Commission
m) Gilbert Public Facilities MPC
n) Gilbert Water Resources MPC
o) Gilbert Self-Insured Trust Fund
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p) Regional Meetings
q) Utility Board

None.

POLICY ITEMS

None.

FUTURE MEETINGS

No discussion.

COMMUNICATIONS

Report from the TOWN MANAGER on current events.

Manager Patrick Banger introduced Digital Journalist Gardinia Lamadrid who presented 
statistics on driving accidents in Gilbert. She shared a public service announcement showing the 
Town’s latest safe driving campaign, Speed Down, Eyes Up, Drive Safely.

The weigh-in for the food donated during the Gilbert Feeding Families annual food drive will be 
held at 7:30 a.m. on Monday, June 8, 2015.

Management and Budget Director Dawn Marie Buckland extended appreciation to the Mayor, 
Council and staff for the opportunities she has had at the Town of Gilbert. Town Manager 
Patrick Banger thanked Management and Budget Director Dawn Marie Buckland for her years 
of service to the Town.

CNBC named Gilbert as the third best city for jobs in the United States.

Report from the COUNCIL on current events.

Councilmember Eddie Cook thanked Management and Budget Director Dawn Marie Buckland 
on behalf of the Council for the work she has done for the Town.

Councilmember Jared Taylor attended an event for the light-rail in Mesa. The project is running 
ahead of schedule and operation will begin in August. The light rail will be extended to Gilbert 
Road.

Councilmember Jared Taylor attended an event with Governor Ducey where he announced he is 
putting $2,200,000 into education. 

Councilmember Brigette Petersen reiterated the finale for the Gilbert Feeding Families food 
drive will be Monday, June 8.
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Report from the MAYOR on current events.

None.

ADJOURN

Mayor John Lewis adjourned meeting at 10:52 p.m.

ATTEST:

___________________________ ___________________________________
John W. Lewis, Mayor Lisa Maxwell, CMC, Deputy Town Clerk

CERTIFICATION 

I hereby certify that the foregoing minutes are a true and correct copy of the minutes of the 
regular meeting of the Town Council of the Town of Gilbert held on the 4th day of June 4, 2015. 
I further certify that the meeting was duly called and held and that a quorum was present.

Dated this ____ day of ____________________.

___________________________________
Lisa Maxwell, CMC, Deputy Town Clerk
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Council Communication

TO: Honorable Mayor and Councilmembers

FROM: Cathy Templeton, Town Clerk, 503-6861

MEETING DATE: June 25, 2015

SUBJECT: Liquor License - Yanagi Sushi

STRATEGIC INITIATIVE: N/A

RECOMMENDED MOTION

A motion to issue an order to recommend approval of a Series 12 Restaurant Liquor License for 
Yanagi Sushi located at 884 West Warner Road, Suite B04.

or

A motion to issue an order to recommend denial of a Series 12 Restaurant Liquor License for 
Yanagi Sushi located at 884 West Warner Road, Suite B04 for the following reasons (specific 
reasons for denial must be included).

or

A motion to make no recommendation on a Series 12 Restaurant Liquor License for Yanagi 
Sushi located at 884 West Warner Road, Suite B04 (a “no recommendation” may result in a 
hearing; the hearing may be cancelled if the board or an aggrieved party does not request a 
hearing).

BACKGROUND/DISCUSSION

Jennifer Miok Im Ho is requesting approval of a Series 12 Restaurant Liquor License for Yanagi 
Sushi located at 884 West Warner Road, Suite B04. This is a new license. 

A Series 12 Restaurant Liquor License allows the holder of a restaurant license to sell and serve 
all types of spirituous liquor solely for consumption on the premises of an establishment which 
derives at least forty percent (40%) of its gross revenue from the sale of food. Series 12 licenses 
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are exempt from the 300 foot distance requirement from a church, a school building with any 
grades K-12 or a fenced recreational area adjacent to a school building.

Public notice was posted for the required 20-day period in accordance with the Arizona 
Department of Liquor License and Control posting requirement.  No adverse information to 
justify a denial of this application was received from Planning and Zoning, Building and Code 
Compliance, Police Department, or from Maricopa County Environmental Services Department. 
There were no liquor related conditions in the zoning ordinance for this site.

Council’s recommendation will be forwarded to the Arizona Department of Liquor License & 
Control.  If Council recommends denial of an application, the minutes must reflect specific 
reasons, testimony, and other evidence that supports the motion to deny the license applications 
as required by A.R.S. 4-201.E further defined by Rule R19-1-102 (Attachment 1).

FINANCIAL IMPACT

The license fee is $750 per year.

STAFF RECOMMENDATION

Staff feels such requests are solely Council’s prerogative and offers no recommendation on this 
request. 

Respectfully submitted,

Cathy Templeton
Town Clerk

Attachments/Enclosures: 
Attachment 1 – Arizona Department of Liquor Licenses & Control, 

Rule R19-1-102
Attachment 2 – Liquor License Application
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Attachment 1

R19-1-102. Granting a License for a Certain Location

Local governing authorities and the Department may consider the following criteria in 
determining whether public convenience requires, and that the best interest of the 
community will be substantially served by the issuance or transfer of a liquor license at a 
particular unlicensed location:

1. Petitions and testimony from persons in favor or opposed to the issuance of a license 
who reside in, own or lease property in close proximity.

2. The number and series of licenses in close proximity. 
3. Evidence that all necessary licenses and permits have been obtained from the state 

and all governing bodies.
4. The residential and commercial population of the community and its likelihood of 

increasing, decreasing or remaining static.
5. Residential and commercial population density in close proximity.
6. Evidence concerning the nature of the proposed business, its potential market and its 

likely customers.
7. Effect on vehicular traffic in close proximity.
8. The compatibility of the proposed business with other activity in close proximity.
9. The effect or impact of the proposed premises on businesses or the residential 

neighborhood whose activities might be affected by granting the license.
10. The history for the past five years of liquor violations and reported criminal activity at 

the proposed premises provided that the applicant has received a detailed report(s) of 
such activity at least 20 days before the hearing by the board.

11. Comparison of hours of operation of the proposed premises to the existing businesses 
in close proximity.
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Approved By Approval Date

Cathy Templeton 6/8/2015 2:06 PM
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Council Communication

TO: Honorable Mayor and Councilmembers

FROM: Amy Temes, Senior Planner, (480) 503-6729

MEETING DATE: June 25, 2015

SUBJECT: Z15-08 - DeRito Spectrum - SEC Val Vista Drive & Queen Creek Road

STRATEGIC INITIATIVE: Community Livability

RECOMMENDED MOTION

Move to make the Findings of Fact and adopt the attached ordinance approving Z15-08 DeRito 
Spectrum.

BACKGROUND/DISCUSSION

Applicant/Owner
Company: Burch & Cracchiolo Company: Ann Hughes Trust/DeRito
Name: Brennan Ray Name: Doug Himmelberger
Address: 702 East Osborn Road Address: 3200 E. Camelback Road, Suite 175

Phoenix, AZ 85014 Phoenix, AZ  85018
Phone: 602-234-8794 Phone: 480-834-8500
Email: bray@bcattorneys.com Email: doug.himmelberger@derito.com

Overview
DeRito Partners and Spectrum Retirement Communities have proposed a joint development on 
24.93 gross / 19.88 net acres located at the southeast corner of Val Vista Drive and Queen Creek 
Road.  DeRito is seeking to develop 13.88 net acres as a commercial retail shopping center.  
Spectrum is seeking to develop a 6 net acre congregate care facility.

History
Date Action
June 24, 2002 Town Council approved Z00-28, San Tan Estates PAD, Ordinance No. 

1403.
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February 15, 2005 Town Council approved Z04-19, a modification to San Tan Estates PAD, 
Ordinance No. 1629.

March 24, 2011 Town council approved Z11-01, a modification to San Tan Estates in 
Ordinance No. 2321.

May 6, 2015 Planning Commission discussed Z15-08 at study session.
June 3, 2015 Planning Commission recommended approval 7-0.

Surrounding Land Use & Zoning Designations:  
Existing Land Use 
Classification

Existing Zoning

North Residential >2 – 3.5 Queen Creek Road then 
Single Family - 35

South Residential >2 – 3.5 East Chestnut/Key 
Biscayne then Single 
Family – 6 PAD

East Public Facility / 
Institutional

East Chestnut/Key 
Biscayne then Public 
Facility / Institutional

West Shopping Center and 
Residential >2 – 3.5

Val Vista Drive then 
Shopping Center PAD and 
Single Family – 7 PAD

Site Shopping Center Shopping Center PAD

General Plan
The project is consistent with the General Plan Land Use Classification.  No General Plan 
amendment is necessary.

Rezoning
The Land Development Code (LDC) under Article 3.101C Planned Area Development Overlay 
Zoning District provides opportunities for development intensity greater than permitted by the 
base district regulations for affordable housing, senior housing and congregate living facilities.  
The applicant is requesting to modify the PAD to allow for an increase to the maximum user 
size.  The proposal would increase the allowable square footage from 75,000 sq ft to 160,000 sq 
ft, an increase of 85,000 sq ft.  The proposed project is on 6 net acres of the 24.93 gross acre site.  

In addition to the request for additional square footage, the applicant is requesting an increase in 
building stories, but not building height.  The height allowed within the Shopping Center zoning 
district is 35’/2-story.  The applicant would like to request 35’/3-story.  The 3-story portion of 
the building has been located as far north as possible on the congregate care facility portion per 
the request of the gated neighborhood to the south.  
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The congregate care facility is proposed to provide 170 units with 65 employees divided among 
various shifts. Transportation will be provided to the residents for appointments and activities.  
The proposed facility will include a fitness center, theater, library, beauty salon, dining, outdoor 
amenities, green house, garden and swimming pool.  The memory care facility is secured.  

The right-of-way of Key Biscayne Drive/Chestnut Lane is 80’ wide.  There is a minimum of 
29’wide and a maximum of 54’ wide landscape area along the south side of Chestnut Lane. In 
addition, there is a 30’ wide landscape buffer between Chestnut Lane and the internal drive lane 
of the project.  The internal drive lane is 30’ wide and there is a minimum 15’ wide landscape 
between the building and the drive lane for a total minimum distance of 184’ to the closest 
property line.  

The height of the two-story congregate care facility as proposed would be 26’ to the ridge line. 
The height of a typical two-story home is approximately between 24’to 29’. 

Site Development Land 
Development 

Code

Proposed PAD 
Modifications (SHOWN 

IN BOLD CAPS)
Maximum Size of Use 
or User 

75,000 sq ft 160,000 SQFT

Maximum Building 
Height

35’/2-story 35’/3-STORY

Minimum Front 
Building Setback

25’ 25’

Minimum Side 
Building Setback Street

20’ 20’

Minimum Side Setback 
to Residential

75’ 75’

Minimum Side Setback 
to Nonresidential

15’ 15’

Minimum Rear 
Building Setback 
Residential

75’ 75’

Minimum Rear 
Building Setback 
Nonresidential

15’ 15’

Minimum Front 
Landscape Area

25’ 25’
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Site Development Land 
Development 

Code

Proposed PAD 
Modifications (SHOWN 

IN BOLD CAPS)
Minimum Side 
Landscape Area to 
Street

20’ 20’

Minimum Side 
Landscape Area to 
Residential

30’ 30’

Minimum Side 
Landscape Area to 
Nonresidential

15’ 15’

Minimum Rear 
Landscape Area 
Residential

35’ 35’

Minimum Rear 
Landscape Area 
Nonresidential

15’ 15’

Separation Between 
Buildings 1-story

15’ 15’

Separation Between 
Buildings 2-story

20’ 20’

Separation Between 
Buildings 3 -story

20’

Total Landscape Area 15% 15%

PUBLIC NOTIFICATION AND INPUT

A notice of public hearing was published in a newspaper of general circulation in the Town, and 
an official notice was posted in all the required public places within the Town.

A neighborhood meeting was held on December 12, 2014.  The adjacent residents asked 
questions regarding the following:

 Phasing – Residents do not want the project construction drawn out.
 Unit count, employee count, safety and services
 Concern the care facility residents will walk into the neighborhood and put children at 

risk
 Mixed use with uses that aren’t compatible, such as a gas station
 Two story vs three story
 Retail tenants
 Student foot traffic
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 Confusion regarding the rezoning because it is changing to the same zoning
 Entitlements
 Reduction in property value
 Vacancy rates for retail

A second meeting was held during an HOA Board meeting to present depictions of the 
streetscape, landscape, sight lines, and building elevations.  The discussions focused on the two 
and three story building components and the proximity to the gated main entry to San Tan 
Estates.  Per the applicant, no opposition was expressed.

No new comments have been received.

SCHOOL DISTRICT

Staff did contact Perry High School to discuss the project.  The Assistant Principal was 
concerned that the facility would be impacted by the noise, lights and traffic associated with the 
high school activities.  The high school receives complaints from the neighborhood on a regular 
basis.  The school is concerned with disrupting the facility and the complaints that it may trigger.  
The school intended to contact the district regarding this application.   Staff has not received any 
comment from the School District.

PROPOSITION 207

An agreement to “Waive Claims for Diminution in Value” Pursuant to A.R.S. § 12-1134 was 
signed by the landowners of the subject site, in conformance with Section 5.201 of the Town of 
Gilbert Land Development Code.  This waiver is located in the case file.

LEGAL REVIEW

The ordinance was reviewed for form by Attorney Jack Vincent. 

FINANCIAL IMPACT

There are no outstanding monies owed by the land owner or developer per Engineering.  Right-
of-way dedications and improved streets are in place.  Right-of-way landscape will be installed 
at the time of construction.  
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WATER IMPACT 

The zoning is not changing.  The proposed use would consume more water than some 
commercial uses.  Reclaimed water is available at this site for landscape watering, but is not 
required. Use of potable water for landscape watering will limit the amount of water intensive 
landscaping to 20% of the total landscaped area. Use of reclaimed water will increase the 
allowable limit to 50%.  The applicant has not submitted of Design Review so their proposed 
water sources and usage have not been reviewed.

STAFF RECOMMENDATION

Make the Findings of Fact and approve the attached ordinance approving Z15-08 DeRito 
Spectrum, subject to the conditions in the draft ordinance.

Respectfully submitted,

Amy Temes
Senior Planner

Attachments:
1. Notice of Public Hearing
2. Aerial Photo 
3. Finding of Fact
4. Ordinance

Exhibit 1 – Legal Description 
Exhibit 2 - Zoning Map
Exhibit 3 - Development Plan

5. Overall Site Plan (for reference)
6. Congregate Care Site Plan (for reference)
7. Elevations (for reference)
8. Site Sections (for reference)
9. Minutes from a Planning Commission 
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Approved By Approval Date

Catherine Lorbeer 6/11/2015 7:01 AM
Kyle Mieras 6/11/2015 10:23 AM
Jack Vincent 6/15/2015 8:57 AM
Cris Parisot 6/15/2015 9:47 AM
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REQUESTED ACTION:

APPLICANT: Burch & Cracchiolo, P.A.
CONTACT: Brennan Ray
ADDRESS: 702 E. Osborn Rd, Ste. 200
Phoenix AZ 85014

* The application is available for public review at the Town of Gilbert Development Services division Monday - Thursday 7 a.m. - 6 p.m.  Staff reports
are available the Monday prior to the meeting at http://www.gilbertaz.gov/departments/development-services/planning-development/planning-commission

SITE LOCATION:

±0 460 920230 Feet

* Call Planning Department to verify date and time: (480) 503-6729

Notice of Public Hearing

TELEPHONE: (602) 234-8794
E-MAIL: bray@bcattorneys.com

UP15-07:  Request to approve a Conditional Use Permit for approximately 24.93 acres of real property located at the southeast
corner of Val Vista Drive and Queen Creek Road to allow a Congregate Living Facility in the Shopping Center (SC) zoning
district with a Planned Area Development overlay.

GILBERT

PLANNING COMMISSION DATE:
TOWN COUNCIL DATE:

LOCATION: Gilbert Municipal Center
Council Chambers
50 E. Civic Center Drive
Gilbert, Arizona 85296

Wednesday, June 3, 2015* TIME: 6:00 PM
Thursday, June 25, 2015* TIME: 7:00 PM

Z15-08:  Request to amend Ordinance Nos. 1403, 1629, and 2321 pertaining to the San Tan Estates Planned Area
Development (PAD) by removing from the San Tan Estates  PAD approximately 24.93 acres of real property consisting 
of approximately 24.93 acres of Shopping Center (SC) zoning district, all with a Planned Area Development overlay zoning
district, generally located at the southeast corner of Val Vista Drive and Queen Creek Road; approving the Development Plan
for the DeRito Spectrum Planned Area Development; and changing the zoning classification of said real property from 24.93
acres of Shopping Center (SC) district, all with a Planned Area Development overlay zoning district to 24.93 acres of Shopping
Center  (SC)  zoning district, all with a Planned Area Development overlay zoning district, as shown on the map which is
available for viewing in the Planning and Development Services Office; and to modify the development regulations as follows:
to increase the maximum size for a single use or user from 75,000 square feet to 160,000 square feet, allow for building height
of up to three stories and  35', and require separation of 20' between three-story buildings.  The effect of the rezoning will be to
create a development plan and allow for increased square footage for a congregate living facility and allow increased stories,
but not in excess of the existing SC height allowance of 35 feet.

SITE
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FINDING OF FACT 

Z15-08 DERITO SPECTRUM 
 
 
1. The proposed zoning amendment conforms to the General Plan and the Planned Area 

Development overlay zoning district.   
 
2. All required public notice has been conducted in accordance with applicable state and 

local laws. 
 

3. All required public meetings and hearings have been held in accordance with applicable 
state and local laws. 
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ORDINANCE NO. _______

AN ORDINANCE OF THE COMMON COUNCIL OF THE TOWN OF 
GILBERT, ARIZONA, AMENDING THE OFFICIAL ZONING MAP OF 
GILBERT, ARIZONA BY AMENDING ORDINANCE NOS. 1403, 1629, 
AND 2321 PERTAINING TO THE SAN TAN ESTATES PAD PLANNED 
AREA DEVELOPMENT (PAD) BY REMOVING FROM THE SAN TAN 
ESTATES PAD REAL PROPERTY CONSISTING OF APPROXIMATELY 
24.93 ACRES, LOCATED AT THE SOUTHEAST CORNER OF VAL 
VISTA DRIVE AND QUEEN CREEK ROAD, IN ZONING CASE Z15-08;  
APPROVING THE DEVELOPMENT PLAN FOR THE DERITO 
SPECTRUM PLANNED AREA DEVELOPMENT; AND CHANGING THE 
ZONING CLASSIFICATION OF SAID REAL PROPERTY FROM 24.93 
ACRES OF TOWN OF GILBERT SHOPPING CENTER (SC) ZONING 
DISTRICT WITH A PLANNED AREA DEVELOPMENT OVERLAY 
ZONING DISTRICT TO 24.93 ACRES OF SHOPPING CENTER (SC), 
ZONING DISTRICT, ALL WITH A PLANNED AREA DEVELOPMENT 
OVERLAY ZONING DISTRICT, AND AMENDING CONDITIONS OF 
DEVELOPMENT AS FOLLOWS: INCREASE THE MAXIMUM SIZE FOR 
A SINGLE USE OR USER FROM 75,000 SQUARE FEET TO 160,000 
SQUARE FEET, ALLOW BUILDING HEIGHTS OF UP TO THREE-
STORIES AND 35’, AND TO REQUIRE A SEPERATION OF 20’ 
BETWEEN THREE-STORY BUILDINGS; PROVIDING FOR REPEAL OF 
CONFLICTING ORDINANCES; PROVIDING FOR NON-
SEVERABILITY; AND PROVIDING FOR PENALTIES

WHEREAS, the Town Council has determined that this amendment to the 
Official Zoning Map conforms with the Town of Gilbert General Plan, , any applicable Specific 
Area Plan, neighborhood, or other plan, and any overlay zoning district; and

WHEREAS, all required public notice was provided and all required public 
meetings and hearings were held in accordance with applicable state and local laws;

WHEREAS, by adoption of this Ordinance, the Town Council desires to permit 
development intensity greater than permitted by base district regulations for affordable housing, 
senior housing, and congregate living facilities.

NOW THEREFORE, BE IT ORDAINED by the Common Council of the Town 
of Gilbert, Arizona, as follows:

Section I. In General.

1. The Official Zoning Map of the Town of Gilbert is hereby amended by 
amending Ordinances Nos. 1403, 1629, and 2321 relating to the San Tan Estates PAD to remove 
from the San Tan Estates PAD property consisting of approximately 24.93 acres described in the 

Z15-08: DeRito Spectrum
Attachment 4 – Ordinance
June 25, 2015

11 of 28



Ordinance No. ______
Page ___ of ____

legal description, Exhibit 1, and as shown on the Zoning Exhibit (map) in Exhibit 2, both attached 
hereto and incorporated by reference herein.

2. The DeRito Spectrum Planned Area Development Plan, defined in 
Paragraph 4 herein and attached hereto as Development Plan, Exhibit 3, is hereby approved.

3. The Official Zoning Map of the Town of Gilbert, Arizona, is hereby 
amended by changing the zoning classification of property consisting of approximately 24.93 
acres described in the legal description, Exhibit 1, and shown on the Zoning Exhibit (map) in 
Exhibit 2, from approximately 24.93 acres of Town of Gilbert Shopping Center (SC) zoning 
district, all with a PAD overlay zoning district to approximately 24.93 acres of Shopping Center 
(SC), all with a PAD overlay zoning district as shown on and in accordance with the 
Development Plan, Exhibit 3 hereto.

4. The following definitions shall apply:

a. “Project” shall mean the DeRito Spectrum PAD consisting of 
approximately 24.93 acres, located at the southeast corner of Val 
Vista Drive and Queen Creek Road.

b. “Development Plan” shall mean that certain document submitted 
pursuant to Section 3.104 of the Land Development Code, as 
follows:

Exhibit 3:  Development Plan Exhibit of DeRito Spectrum Planned 
Area Development, dated June 25, 2015.

5. The Property described in Paragraph 2 of this Section shall be used and 
developed in accordance with the Development Plan and the Land Development Code of the 
Town of Gilbert.  In addition to conformance with the Development Plan, development of the 
Property shall be subject to the following conditions:

a. At the written request of Gilbert, Developer shall dedicate all 
necessary easements for the roadway improvements, including 
easements for drainage and retention and temporary construction 
easements.  Failure to dedicate said easements within thirty (30) 
days after the date of Gilbert’s written request may result in the 
reversion of the zoning of the Property to the prior zoning 
classification.

b. Developer shall create a Property Owner’s Association (POA) for 
the ownership, maintenance, landscaping, improvements and 
preservation of all common areas and open space areas, and 
landscaping within the rights-of-way. 

c. Developer shall record easements to be owned by the POA for 
pedestrian, bicycle, multi-use or trail system purposes as 
determined by the final plat, at the time of final plat recordation, or 
earlier if required by the Town Engineer.  In recognition of the 
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Ordinance No. ______
Page ___ of ____

modifications to the underlying zoning regulations set forth herein, 
such easements shall be open to public access and use.

d. Prior to final plat approval, Developer shall pay for its proportional 
share of water and sewer mains benefitting the Property, as 
required by the Town Engineer. 

e. The Project shall be developed in conformance with Gilbert’s 
zoning requirements for the zoning districts and all development 
shall comply with the Town of Gilbert Land Development Code, 
except as modified by the following: 

Site Development PAD Modifications 
(SHOWN IN CAPS)

Maximum Size of Use or User 160,000 SQFT

Maximum Building Height 35’/3-STORY

Separation Between Buildings 
3 -story

20 FT

Section II. Providing for Repeal of Conflicting Ordinances.

All ordinances and parts of ordinances in conflict with the provisions of this 
Ordinance or any part of the Code adopted herein by reference, are hereby repealed.

Section III. Providing for Non-Severability.

If any section, subsection, sentence, clause, phrase or portion of this Ordinance is 
for any reason held to be invalid or unconstitutional by the decision of any court of competent 
jurisdiction, then this entire ordinance is invalid and shall have no force or effect.

Section IV. Providing for Penalties.

Any person found responsible for violating this Ordinance shall be subject to the 
civil sanctions and habitual offender provisions set forth in Sections 5.1205 and 5.1206 of the 
Gilbert Land Development Code.  Each day a violation continues, or the failure to perform any 
act or duty required by this zoning ordinance, the Zoning Code or by the Town of Gilbert 
Municipal Court continues, shall constitute a separate civil offense.
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Ordinance No. ______
Page ___ of ____

PASSED AND ADOPTED by the Common Council of the Town of Gilbert, 
Arizona, this _____ day of _______________, 20__, by the following vote:

AYES: ________________________________________________________________

NAYES: ________________________ ABSENT: __________________________

EXCUSED: ______________________ ABSTAINED: ______________________

APPROVED this ____ day of __________________, 20__.

___________________________________
John W. Lewis, Mayor 

ATTEST:

______________________________
Catherine A. Templeton, Town Clerk

APPROVED AS TO FORM:

____________________________________________
L. Michael Hamblin
Town Attorney
By _____________________

I, CATHERINE A. TEMPLETON, TOWN CLERK, DO HEREBY CERTIFY THAT A TRUE 
AND CORRECT COPY OF THE ORDINANCE NO. _______ ADOPTED BY THE 
COMMON COUNCIL OF THE TOWN OF GILBERT ON THE ____ DAY OF 
_____________, 20__, WAS POSTED IN FOUR PLACES ON THE _____ DAY OF 
______________, 20__.

______________________________
Catherine A. Templeton, Town Clerk

The following exhibits are attached hereto and incorporated herein:
1.   Legal Description
2.   Zoning Exhibit 
3.   Development Plan
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Planning Commission
Regular Meeting 6-3-15

1

TOWN OF GILBERT
PLANNING COMMISSION REGULAR MEETING

GILBERT MUNICIPAL CENTER, 50 E. CIVIC CENTER DRIVE, GILBERT ARIZONA
JUNE 3, 2015

COMMISSION PRESENT: Chairman Joshua Oehler
 Vice Chairman Kristofer Sippel
 Commissioner Brent Mutti                                           
 Commissioner David Blaser
 Commissioner Carl Bloomfield  
 Commissioner David Cavenee
 Commissioner Jennifer Wittmann

COMMISSION ABSENT: None   

STAFF PRESENT:  Planning Services Manager Linda Edwards
Senior Planner Bob Caravona
Senior Planner Amy Temes
Planner Nichole McCarty
Planner Nathan Williams

ALSO PRESENT:    Town Council Member Brigette Peterson
 Town Attorney Jack Vincent

                                            Recorder Margo Fry    

                                 

PLANNER                                        CASE              PAGE    VOTE   
NATHAN WILLIAMS S15-02 2 APPROVED
BOB CARAVONA UP15-05 2 APPROVED
AMY TEMES Z15-10 3 APPROVED
NICHOLE MCCARTY GP15-01 3 CONTINUED
NICHOLE MCCARTY Z15-02 3 CONTINUED
AMY TEMES UP15-07 4 APPROVED
AMY TEMES Z15-08 4 APPROVED
AMY TEMES GP15-02 5 APPROVED
AMY TEMS Z15-04 5 APPROVED

CALL TO ORDER:

 Chairman Joshua Oehler called the meeting to order at 6:00 p.m.

ROLL CALL

Ms. Fry called roll and a quorum was determined to be present.

Z15-08: DeRito Spectrum
Attachment 9 – Planning Commission Meeting Minutes
June 25, 2015
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APPROVAL OF AGENDA

Chairman Oehler asked if there was a motion to approve the Agenda.

A motion was made by Vice Chairman Kristofer Sippel and seconded by Commissioner Jennifer Wittmann 
to approve the Agenda with the following changes:  Move Items 9, GP15-01, 10, Z15-02, 11, UP15-07 to 
include staff report addendum, and item 12, Z15-08  to the Consent Agenda.

Motion carried 7– 0

COMMUNICATIONS FROM CITIZENS 

At this time members of the public can comment on items not on the agenda. The Commission’s response is limited 
to responding to criticism, asking staff to review a matter commented upon or asking that the matter be put on a 
future agenda.

Chairman Oehler asked if there was anyone present who wished to comment.

No one came forward.

PUBLIC HEARING (CONSENT)

Consent Public Hearing items will be heard at one Public Hearing.  After the Consent Public Hearing, these items 
may be approved by a single motion. At the request of a member of the Commission or Staff, an item may be 
removed from the Consent Calendar and may be heard and acted upon separately.  Other items on the agenda may 
be added to the Consent Public Hearing and approved under a single motion. 

S15-02: LEGACY POINT AT SEVILLE: REQUEST TO APPROVE PRELIMINARY PLAT AND OPEN 
SPACE PLAN, FOR 61 HOME LOTS (LOTS 1-61) ON APPROXIMATELY 19.17 ACRES OF REAL 
PROPERTY GENERALLY LOCATED SOUTH OF THE SOUTHEAST CORNER OF CLUBHOUSE 
DRIVE AND CHANDLER HEIGHTS ROAD, IN THE SINGLE FAMILY RESIDENTIAL - 7 (SF-7) 
ZONING DISTRICT WITH A PLANNED AREA DEVELOPMENT (PAD) OVERLAY ZONING 
DISTRICT.  

Move to approve the findings and S15-02, Legacy Point at Seville, approximately 19.17 acres consisting of 61 
single family lots, generally located south of the southeast corner of Val Vista Drive and Riggs Road zoned Single 
Family – 10 (SF-10) with a Planned Area Development (PAD) overlay, subject to the following conditions:

1. The Final Plat for S15-02, Legacy Point at Seville shall be contingent upon and in substantial conformance with 
Exhibits 3, Development Plan and 4, Preliminary Plat approved by the Planning Commission at the June 3, 
2015 public hearing and Exhibit 5, the Open Space Plan to be approved administratively by Gilbert Staff.

UP15-05:  TRUWEST CREDIT UNION: A CONDITIONAL USE PERMITTO ALLOW A BANK, ON 
APPROXIMATELY 1.38 ACRES OF REALPROPERTY LOCATED AT 64 E. PECOS ROAD, EAST OF 
THENORTHEAST CORNER OF E. PECOS ROAD AND S. GILBERT ROAD, IN THE 
NEIGHBORHOOD COMMERCIAL (NC) ZONING DISTRICTWITH A PLANNED AREA 
DEVELOPMENT OVERLAY PAD). 

Move to make the findings of fact and approve UP15-05 TruWest Credit Union:  A request for a Conditional Use 
Permit to allow a bank in the Neighborhood Commercial (NC) zoning district with a Planned Development Overlay 
on 1.38 acres subject to conditions:
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1. The Project shall be in substantial conformance with the site plan, landscape plan and elevations/ details 
shown on Exhibits 5, 6 and 7 noted under Attachments and Enclosures.

Z15-10: COMMONS AT THE SQUARE: REQUEST TO AMEND ORDINANCE NOS. 427, 617, 725, 1287, 
1689, 1708 AND 2430 TO AMEND THE CONDITIONS OF DEVELOPMENT WITHIN THE SETTLER’S 
POINT PLANNED AREA DEVELOPMENT (PAD) FOR APPROXIMATELY 14.4 ACRES OF REAL 
PROPERTY GENERALLY LOCATED AT CIVIC CENTER DRIVE WEST OF GILBERT ROAD, 
CONSISTING OF APPROXIMATELY 14.4 ACRES OF MULTI-FAMILY / MEDIUM (MF/M) ZONING 
DISTRICT WITH A PLANNED AREA DEVELOPMENT OVERLAY.

For the following reasons: the development proposal conforms to the intent of the General Plan and can be 
appropriately coordinated with existing and planned development of the surrounding areas, and all required public 
notice and meetings have been held, the Planning Commission moves to recommend approval to the Town Council 
for Z15-10 rezoning of approximately 14.4 acres of real property within Settler’s Point Planned Area Development 
(PAD) and generally located at the northwest corner of Gilbert Road and Civic Center Drive from approximately 
14.4 acres of Multi Family / Medium (MF/M) with a Planned Area Development (PAD) overlay zoning district to 
approximately 14.4 acres of Multi Family / Medium (MF/M) with a Planned Area Development (PAD) overlay 
zoning district, subject to the following conditions:

1. Tract C as shown in MCR Book 565 Page 02 is currently owned by the Gilbert Town Square Property 
Owners Association and reserved for drainage and a retention; therefore, the location of Buildings Types 
6 and 7 along the Consolidated Canal on the Proposed Development Plan, Attachment 7, may need to be 
modified / relocated if Tract C cannot be released for development, as approved by the Gilbert Town 
Square Property Owners Association and the Town Engineer.

Proposed Modified Development Standards
(IN CAPS)

Maximum Height 46’(ENTITLED) 3-STORY
Access USE OF COMMERCIALLY ZONED PROPERTY TO PROVIDE 

PRIMARY VEHICULAR ACCESS TO A RESIDENTIAL USE IS 
PERMITTED. 

GP15-01:  COPPER LANDING:  REQUEST FOR MINOR GENERAL PLAN AMENDMENT TO CHANGE THE 
LAND USE CLASSIFICATION OF APPROXIMATELY 14.3 ACRES OF REAL PROPERTY GENERALLY 
LOCATED SOUTHEAST OF THE SOUTHEAST CORNER OF GUADALUPE AND MCQUEEN ROADS FROM 
COMMUNITY COMMERICAL TO RESIDENTIAL > 5-8 DU/AC LAND USE CLASSIFICATION.
Staff is requesting continuance to 7-1-15.

Z15-02:  COPPER LANDING:  REQUEST TO REZONE APPROXIMATELY 14.3 ACRES OF REAL PROPERTY 
GENERALLY LOCATED SOUTHEAST OF THE SOUTHEAST CORNER OF GUADALUPE AND MCQUEEN 
ROADS FROM COMMUNITY COMMERCIAL (CC) TO SINGLE FAMILY DETACHED (SF-D) ZONING 
DISTRICT WITH A PLANNED AREA DEVELOPMENT OVERLAY.
Staff is requesting continuance to 7-1-15.

UP15-07:  DERITO SPECTRUM, A CONDITIONAL USE PERMIT TO ALLOW A CONGREGATE 
CARE FACILITY WITHIN THE SHOPPING CENTER ZONINGDISTRICT WITH APPROXIMATELY 
24.93 ACRES OF REAL PROPERTY, LOCATED AT THE SOUTHEAST CORNER OR VAL VISTA 
DRIVE AND QUEEN CREEK ROAD, IN SHOPPING CENTER (SC) ZONING DISTRICT WITH A 
PLANNED AREA DEVELOPMENT OVERLAY.
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Move to make the findings of fact and approve UP15-07 DeRito Spectrum, a Conditional Use Permit to allow a 
congregate care facility on 6 acres of 24.93 acres of property located at the southeast corner of Val Vista Drive and 
Queen Creek Roads in Shopping Center (SC) zoning district with a Planned Area Development overlay, subject to 
conditions:

1. The Project shall be in substantial conformance with the site plan under Attachment  #4#5.

2. The Use Permit approval is contingent upon the zoning approval at the June 25, 2015 Town Council hearing.  

Z15-08: DERITO SPECTRUM, REQUEST TO AMEND ORDINANCE NOS. 1403, 1629 AND 2321 
REZONING APPROXIMATELY 24.93 ACRES OF REAL PROPERTY WITHIN THE SAN TAN 
ESTATES PLANNED AREA DEVELOPMENT (PAD), GENERALLY LOCATED AT THE SOUTHEAST 
CORNER OF VAL VISTA DRIVE AND QUEEN CREEK ROAD FROM APPROXIMATELY 24.93 
ACRES OF SHOPPING CENTER (SC) WITH A PLANNED AREA DEVELOPMENT OVERLAY 
ZONING DISTRICT TO APPROXIMATELY 24.93 ACRES OF SHOPPING CENTER (SC) WITH A 
PLANNED AREA DEVELOPMENT OVERLAY ZONING DISTRICT. 

For the following reasons: the development proposal conforms to the intent of the General Plan and can be 
appropriately coordinated with existing and planned development of the surrounding areas, and all required public 
notice and meetings have been held, the Planning Commission moves to recommend approval to the Town Council 
for Z15-08 rezoning of  approximately 24.93 acres of real property within San Tan Estates Planned Area 
Development (PAD) and generally located at the southwest corner of Val Vista Drive and Queen Creek Road from 
approximately 24.93 acres of Shopping Center (SC) with a Planned Area Development (PAD) overlay zoning 
district to approximately 24.93 acres of Shopping Center (SC) with a Planned Area Development (PAD) overlay 
zoning district subject to the following conditions:   

a. At the written request of Gilbert, Developer shall dedicate all necessary easements for the roadway 
improvements, including easements for drainage and retention and temporary construction easements.  
Failure to dedicate said easements within thirty (30) days after the date of Gilbert’s written request may 
result in the reversion of the zoning of the Property to the prior zoning classification.

b. Developer shall create a Property Owner’s Association (POA) for the ownership, maintenance, 
landscaping, improvements and preservation of all common areas and open space areas, and landscaping 
within the rights-of-way. 

c. Developer shall record easements to be owned by the POA for pedestrian, bicycle, multi-use or trail system 
purposes as determined by the final plat, at the time of final plat recordation, or earlier if required by the 
Town Engineer.  In recognition of the modifications to the underlying zoning regulations set forth herein, 
such easements shall be open to public access and use.

d. Prior to final plat approval, Developer shall pay for its proportional share of water and sewer mains 
benefitting the Property, as required by the Town Engineer.

e. The Project shall be developed in conformance with Gilbert’s zoning requirements for the zoning districts 
and all development shall comply with the Town of Gilbert Land Development Code, except as modified 
by the following: 

Site Development Proposed PAD Modifications 
(SHOWN IN CAPS)

Maximum Size of Use or User 160,000 SQFT
Maximum Building Height 35’/3-STORY
Separation Between Buildings 3 -
story

20’
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Council Communication

TO: Honorable Mayor and Councilmembers

FROM: Amy Temes, Senior Planner, (480) 503-6729

MEETING DATE: June 25, 2015

SUBJECT: Z15-10 - Commons at the Square - North of Civic Center Drive and West 
of Gilbert Road

STRATEGIC INITIATIVE: Community Livability

RECOMMENDED MOTION

Move to make the Findings of Fact and adopt the attached ordinance approving Z15-10.

BACKGROUND/DISCUSSION

Applicant/Owner
Company: Burch & Cracchiolo Company: TAFC Illinois, LLC c/o Epoch Prop.
Name: Ed Bull Name: Megan Wanek
Address: 702 E. Osborn Rd #200 Address: 359 Carolina Ave, # 200

Phoenix, AZ 85014 Winter Park, FL  32789
Phone: 602-234-9913 Phone: 407-644-9055 x150
Email: ebull@bcattorneys.com Email: megan@epochpropoerties.com 

Overview 
The subject site is currently zoned Multi-Family/Medium (MF/M) with a Planned Area 
Development (PAD) Overlay.  The project site is located within the Gilbert Town Square (GTS) 
PAD; a partially developed 66 acre mixed-use center having retail, restaurants, office and 
entertainment uses. The PAD approved in Ordinance No. 617 originally contained a 6 acre hotel 
site, which was removed with subsequent amendments.  In 2013, the PAD was amended to allow 
for 14.4 acres of Multi-Family / Medium (MF/M) residential within the project.  The project is 
currently entitled to 307 multi-family units at 46’ / 4-story and approved for shared parking per 
AUP 13-07.  

3333333333333333333333333333
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The applicant is maintaining the existing MF/M zoning.  The primary reason for the rezoning is 
to amend the development plan, to reduce the height from 4-stories to 3-stories, and to permit the 
use of commercially zoned property as primary vehicular access to a residential use.  

History
Date Action
February  28, 1989 The Town Council adopted Ordinance No. 617 in rezoning case Z86-38 

to amend the development plan of 160 acres of Settler’s Point, and also 
rezoned 71 acres west of and adjacent to the Settler’s Point PAD.

July 11, 2000 Town Council adopted Ordinance No. 1287 in rezoning case Z00-14 to 
amend zoning conditions related to signage in the Gilbert Town Square 
PAD.

March 8, 2006 Town Council approved case Z06-43(Ordinance No. 1708) amending a 
portion of the development plan of the Gilbert Town Square PAD.

April 3, 2013 The Planning Commission recommended approval of GP12-08 and 
Z12-22.

June 6, 2013 Town Council approved GP12-08 (Resolution No. 3168) and Z12-22  
(Ordinance No. 2430) amending the land use classification and zoning 
of 14.4 acres within Gilbert Town Square from Shopping Center to 
Multi-Family / Medium. 

July 3, 2013 AUP13-07 approval by Staff for shared parking 
May 6, 2015 Planning Commission reviewed Z15-10 at study session.
June 3, 2015 Planning Commission recommend approved of UP15-07 contingent 

upon rezoning approval at the June 25, 2015 Town Council Public 
Meeting. 

June 3, 2015 Planning Commission recommend approval of Z15-10 with an 
additional engineering condition with a vote of 7-0.

Surrounding Land Use & Zoning Designations:  
Existing Land Use Classification Existing Zoning

North Utility/Transportation Corridor, then 
Residential >3.5-5 DU/Acre

Public Facility/ Institutional, then 
Single Family-7 (SF-7)

South Shopping Center Shopping Center (SC) PAD
East Shopping Center Shopping Center (SC) PAD
West Utility/Transportation Corridor, then 

Residential >3.5-5
Public Facility/ Institutional, then 
Single Family-7 (SF-7)

Site Residential >14-25 DU/Acre Multi-Family / Medium (MF/M) PAD
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General Plan
The proposed project is in conformance with the General Plan land use category of Residential 
>14-25 DU/Acre.  No amendment is necessary.

Rezoning
The property is zoned MF/M with a PAD overlay (Ordinance No. 2430).  The applicant is 
seeking approval of an amendment to the development plan and to stipulate a reduction in 
maximum number of stories and allow for access into the site through a commercial property.

PAD Site Development 
Standards

LDC Ordinance 
No. 2430

Proposed Modifications 
(IN BOLD AND CAPS)

Maximum Units 360 units 307 units 307 units (ENTITLED)
Maximum Height 40’ 46’ 46’(ENTITLED) 3-STORY
Front Building Setback 30’ 20’ 20’
Front Landscape Area 20’ 12’ 12’
Side Building Setback 20’ 20’ 20’
Side Landscape Area 20’ 20’ 20’
Rear Building Setback 20’ 20’ 20’
Rear Landscape Area 20’ 20’ 20’
Minimum Open Space 40% of net 34% of net 34% of net
Accessory Structure 10’ 10’ 10’
Access Use of 

commercially 
zoned property to 
provide primary 

vehicular access to 
a residential use is 

prohibited.

Approved but 
not expressly 

written

USE OF 
COMMERCIALLY 

ZONED PROPERTY TO 
PROVIDE PRIMARY 

VEHICULAR ACCESS 
TO A RESIDENTIAL 
USE IS PERMITTED. 

Development Plan
The 2013 rezoning to allow Multi-Family within Gilbert Town Center was supported by the 
business owners within the commercial center.  The zoning category is not being amended.  The 
daily infusion of residents and visitors will help to revitalize the center, promote new 
development and create a true horizontal mixed use environment that promotes live, work and 
play.  The tenants of the shopping center have expressed their support.  

The Development Plan is being amended to reflect a change in building design, which results in 
reduced footprints size, with more buildings.  The building redesign also allows the applicant to 
decrease the number of stories from 4 to 3.  The applicant has chosen to maintain the 46’ height 
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allowance to have further building design flexibility.  The project was previously approved as 
gated and is still depicted as such.  All parking is accounted for on-site.  

The Administrative Use Permit (AUP13-07) permits shared parking within the main commercial 
center parking lot is still valid.  All required parking is accounted for on-site.  A few diagonal 
visitor spaces along the main access drive may be utilized for the Townhouse style product.  The 
townhome garages directly access the unit living space.  All garage access is interior to the 
complex and will not be located along the main entry drive.  The stacked flat apartment buildings 
are three stories with garages that do not necessarily have direct unit access.  The units are single 
level with exterior walk-up to front doors that are interior to the project.  The carriage units 
apartments are two story buildings with direct garage access to single level living spaces above.  
The carriage units are predominately located along the canal.  

It is the objective of this project to have integrated mixed use so that the residents walk to the 
businesses within the center.  The project is an integrated gated complex with unobtrusive 
cohesive fencing designed to blend with the architectural environment and provided thoughtful 
pedestrian access points.  Details of the architecture, landscape and fencing is not required for 
approval of this zoning amendment.  The project landscape along the canal will be developed as 
part of the design review providing shade, security lighting and pedestrian connectivity via gates.  

Number of Stories
The previously approved development included 2, 3 and 4-story buildings up to 46’ in height.  
On the existing approved development plan, the 2 and 3 story buildings were approximately 90’ 
x 208’ (14,500 sq ft).  The 2 story building was approximately 133’ to the nearest residential lot.  
The closest 3 story building was approximately 215’ from the nearest residential lot.   The 
closest 4 story building was typically 94 x 204’ straight (19,200 sq ft) or 413’ in an L shape 
(38,800 sq ft) and was located 310’ from the nearest residential property across the canal.  

The new Development Plan’s 2 story carriage units are approximately 26’ x 54’ (1,400 sq ft) and 
are located 130’ from the closest residential property across the canal.  The closest 3 story 
buildings to the residential lots are located behind the carriage units are 77’ x 133’ (10,200 sq ft) 
and 220’ from the nearest residential property across the canal. 

The distances from the 2 and 3 story apartment buildings to the residential lot lines are similar to 
what was previously approved for 2 and 3 story buildings.  Staff will note that there are more 
buildings proposed, but they are significantly smaller than the previously approved footprints.    

Commons at the Square has offered to limit building height to 3 stories.  This proposed 
modification is more restrictive than what was previously approved.  
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Property Access
As with the approved Development Plan, primary access to and from the Commons at the Square 
will be provided by Civic Center Drive.  Civic Center Drive is a private drive and is zoned 
Shopping Center (SC).  Civic Center Drive functions as a primary and iconic street within 
Gilbert Town Square and provides the public direct access to/from Gilbert Road and the entire 
Gilbert Town Square development, including the proposed Commons at the Square site.  Civic 
Center Drive is the functional equivalent to a Town dedicated collector street.  Staff has 
requested the minor modification in order to clarify that primary access for residential will be 
through a commercial property as part of this mixed use development.

PUBLIC NOTIFICATION AND INPUT

A notice of public hearing was published in a newspaper of general circulation in the Town, and 
an official notice was posted in all the required public places within the Town.

Staff has received no comment since the neighborhood meeting.  At the neighborhood meeting 
was held March 25, 2014, the public made the following comments:

 Would like to see the entire project built out. 
 The owners of businesses who attended the meetings were very excited to get built-in 

bodies with a mixed use development into the area. 
 Why isn’t the triangle to the north of the development included? (it is under different 

ownership and not available for purchase) 
 Is the project a rental community? (yes) 
 Will there be patios or balconies on the units facing the canal? (there will most likely not 

be patios because the living space is up above and not on the first floor as previously 
designed.)

 How can the neighbors continue to find out information regarding the project?  (The 
applicant has agreed to start a website once they get up and going so that they can stay in 
touch with the neighbors as to the construction progress.)

School District

The School District had no comments

PROPOSITION 207

An agreement to “Waive Claims for Diminution in Value” Pursuant to A.R.S. § 12-1134 was 
signed by the landowners of the subject site, in conformance with Section 5.201 of the Town of 
Gilbert Land Development Code.  This waiver is located in the case file.
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LEGAL REVIEW

The ordinance was reviewed by Jack Vincent.

FINANCIAL IMPACT

There are no monies owed or buy-ins for this project.  

WATER IMPACT 

The amendments to the development standards do not have any impact of water usage.

STAFF RECOMMENDATION

Make the Findings of Fact and adopt the attached ordinance approving for Z15-10, Commons at 
the Square, subject to the condition in the draft ordinance.

Respectfully submitted,
Amy Temes
Senior Planner

Attachments:
1. Notice of Public Hearing
2. Aerial Photo 
3. Ordinance No.2430 Development Plan 
4. Ordinance No.2430 Development Plan Enlargement 
5. Finding of Fact
6. Ordinance

Exhibit 1 – Legal Description 
Exhibit 2 - Zoning Map
Exhibit 3 - Development Plan

7. Site Plan Overlay 
8. View Analysis 
9. Minutes from a Planning Commission June 3, 2015
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Approved By Approval Date

Catherine Lorbeer 6/11/2015 7:03 AM
Kyle Mieras 6/11/2015 10:17 AM
Jack Vincent 6/15/2015 8:56 AM
Cris Parisot 6/15/2015 8:50 AM
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REQUESTED ACTION:

APPLICANT: Burch & Cracchiolo, P.A.
CONTACT: Ed Bull
ADDRESS: 702 E Osborn Road, Suite 200
Phoenix, AZ 85014

* The application is available for public review at the Town of Gilbert Development Services division Monday - Thursday 7 a.m. - 6 p.m.  Staff reports are
available the Monday prior to the meeting at http://www.gilbertaz.gov/departments/development-services/planning-development/planning-commission

SITE LOCATION:

±0 610 1,220305 Feet

* Call Planning Department to verify date and time: (480) 503-6729

Notice of Public Hearing

TELEPHONE: (602) 234-9913
E-MAIL: ebull@bcattorneys.com

Z15-10, Commons at the Square: Request to amend Ordinance Nos. 427, 617, 725, 1287, 1689, 1708 and 2430 
to amend the conditions of development within the Settler's Point Planned Area Development (PAD) for 
approximately 14.4 acres of real property generally located north of Civic Center Drive and west of Gilbert Road, 
consisting of approximately 14.4 acres of Multi-Family / Medium (MF/M) zoning district with a Planned Area 
Development overlay zoning district as shown on the exhibit (map), which is available for viewing in the Planning 
and Development Services Office.  The request is to amend the conditions of development as follows: decrease 
allowed height from four-story to three-story with maximum height of 46', and allow access through commercially 
zoned property.  The effect this amendment is to disallow four-story development and ensure residential access 
through commercially zoned property.

GILBERT

PLANNING COMMISSION DATE:
TOWN COUNCIL DATE:

LOCATION: Gilbert Municipal Center
Council Chambers
50 E. Civic Center Drive
Gilbert, Arizona 85296

Wednesday, June 3, 2015* TIME: 6:00 PM
Thursday, June 25, 2015* TIME: 7:00 PM

SITE
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GP12-08 and Z12-22
Exhibit 6: Development Plan
April 3, 2013
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FINDING OF FACT 

Z15-08 COMMONS AT THE SQUARE 
 
 
1. The proposed zoning amendment conforms to the General Plan and the Planned Area 

Development overlay zoning district.   
 
2. All required public notice has been conducted in accordance with applicable state and 

local laws. 
 

3. All required public meetings and hearings have been held in accordance with applicable 
state and local laws. 
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ORDINANCE NO. ________

AN ORDINANCE OF THE COMMON COUNCIL OF THE TOWN 
OF GILBERT, ARIZONA, AMENDING THE OFFICIAL ZONING 
MAP OF THE TOWN OF GILBERT, ARIZONA, BY AMENDING 
ORDINANCE NOS. 427, 617, 725, 1287, 1689, 1708 AND 2430 
PERTAINING TO THE SETTLER’S POINT PLANNED AREA 
DEVELOPMENT (PAD) IN ZONING CASE Z15-10 BY 
AMENDING CONDITIONS OF DEVELOPMENT FOR 
APPROXIMATELY 14.4 ACRES OF REAL PROPERTY 
GENERALLY LOCATED NORTH OF CIVIC CENTER DRIVE 
AND WEST OF GILBER ROAD IN ZONING CAS Z15-10, AS 
FOLLOWS: DECREASING ALLOWED HEIGHT FROM FOUR-
STORY TO THREE-STORY WITH A MAXIMUM HEIGHT OF 
46’, AND TO ALLOW ACCESS THROUGH COMMERCIALLY 
ZONED PROPERTY; AND RESTATING AND INCORPORATING 
THE PROVISIONS OF ORDINANCE(S) NOS. 427, 617, 725, 1287, 
1689, 1708 AND 2340 HEREIN; PROVIDING FOR REPEAL OF 
CONFLICTING ORDINANCES; PROVIDING FOR NON-
SEVERABILITY; AND PROVIDING FOR PENALTIES.

WHEREAS, by adoption of this Ordinance, the Town Council desires to 
amend conditions of development relating to the development of certain parcels within the 
Settler’s Point Planned Area Development (PAD) pursuant to the Town of Gilbert Zoning 
Code requirements for a Planned Area Development to permit unique or mixed-use 
development; and

WHEREAS, the Town Council has determined that this amendment to the 
Official Zoning Map and the Planned Area Development conditions of development conforms 
with the Town of Gilbert General Plan, any applicable Specific Area Plan, neighborhood, or 
other plan, and any overlay zoning district; and

WHEREAS, all required public notice was provided and all required public 
meetings and hearings were held in accordance with applicable state and local laws; and 

WHEREAS, the Settler’s Point PAD was created by Ordinance Nos. 427, 617, 
725, 1287, 1689, 1708 and 2430, pursuant to the provisions of the Town of Gilbert Unified Land 
Development Code, which was repealed February 1, 2005; and 

WHEREAS, pursuant to the adoption of the Town of Gilbert Land Development 
Code and the Official Zoning Map, the underlying zoning classifications of the Settler’s Point 
PAD were amended to Shopping Center (SC),; and 

WHEREAS, that certain document entitled Exhibit 3:  Amended Development 
Plan of the _Settler’s Point Planned Area Development, dated June 25, 2015 is attached hereto 
and incorporated by this reference.  attached hereto and incorporated by this reference.

Z15-10: Commons at the Square
Attachment 6 - Ordinance
June 25, 2015
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Ordinance No. ______
Page ___ of ____

NOW THEREFORE, BE IT ORDAINED by the Common Council of the Town 
of Gilbert, Arizona, as follows:

Section I. In General.

1. Ordinances Nos. 427, 617, 725, 1287, 1689, 1708 and 2340 relating to the 
Settler’s PAD located north of Civic Center Drive and west of Gilbert Road, as described in the 
legal description, Exhibit 1, and as shown on the Zoning Exhibit (map) in Exhibit 2, both 
attached hereto and incorporated herein by this reference (the “Property”), are amended by 
changing the conditions of development as set forth in this ordinance.  

2. Ordinances Nos. 427, 617, 725, 1287, 1689, 1708 and 2430 relating to the 
Settler’s PAD are amended by amending Exhibit O, attached hereto and incorporated herein, and 
making that Exhibit part of the development Plan for the Settler’s Point PAD, as set forth in or 
attached to Ordinance Nos. 427, 617, 725, 1287, 1689, 1708 and 2430, to read as follows:

EXHIBIT O:  Amended Development Plan of the Settler’s Point PAD, amending 
Commons at the Square Proposed Development Plan (Exhibit N to Ordinance No 
1708), dated June 25, 2015.

3. All dedications, development requirements and development conditions 
set forth in Ordinance Nos. 427, 617, 725, 1287, 1689, 1708 and 2430 relating to the Settler’s 
Point PAD are incorporated herein and shall remain in full force and effect except as by 
amending condition 30 adding new condition 31 to read as follows (additions shown in ALL 
CAPS, deletions shown in strikeout):

26. The zoning for the subject parcel shall be Multi-Family Medium 
Density (MF/M) with a Planned Area Development overlay zoning 
district as shown on the Zoning Exhibit Site Plan for the Gilbert 
Town Square Phase 1 Except as provided in Paragraph 1, above.  
Said project shall be developed in conformance with the Town’s 
zoning requirements for said districts, except as modified by these 
Conditions, and the applicable conditions of the Ordinance Nos. 
427, 617, 725, 1287, 1689, 1708 and 2430.   

***
29. The maximum number of Multi-Family dwelling Units shall be 

three hundred seven (307).

30 The Multi-Family property shall be developed in conformance 
with Gilbert’s zoning requirements for the Multi-Family/Medium 
zoning districts and all development shall comply with the Town 
of Gilbert Land Development Code, except as modified by the 
following:

Development Standard MF/M PAD
MAXIMUM HEIGHT 46 ft. 3-STORY
Minimum Perimeter 20 ft.
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Ordinance No. ______
Page ___ of ____

Building Setback - Front
Minimum Perimeter 
Landscape area - Front

12 feet in depth

Minimum Common 
Open Space

34% of Net Site

ACCESS USE OF COMMERCIALLY 
ZONED PROPERTY TO 
PROVIDE PRIMARY 
VEHICULAR ACCESS TO A 
RESIDENTIAL USE IS 
PERMITTED.

31. APPROXIMATELY 1.54 ACRES OF TRACT “C” HAS 
BEEN PRIVATELY TRANSFERRED FROM THE POA TO 
THE DEVELOPER, VIA AN AMENDMENT TO THE 
CC&RS SIGNED IN 2006.  REGARDLESS OF THIS LAND 
REASSIGNMENT, THE DEVELOPER MUST COMPLETE 
A COMPREHENSIVE DRAINAGE REPORT UPDATE TO 
ENSURE THE NECESSARY RETENTION ORIGINALLY 
PROVIDED BY “TRACT C” IS STILL BEING PROVIDED 
TO EVERY AFFECTED GILBERT TOWNE SQUARE 
PROPERTY OWNER (INCLUDING THE POA).  A 
COMPREHENSIVE DRAINAGE REPORT UPDATE, 
FULLY IDENTIFYING THE DRAINAGE / RETENTION 
REQUIREMENTS FOR THE AFFECTED PARCELS, MUST 
BE APPROVED BY THE TOWN ENGINEER PRIOR TO 
RECORDATION OF THE FINAL PLAT FOR THE 
PROJECT.

Section II. Providing for Repeal of Conflicting Ordinances.

All ordinances and parts of ordinances in conflict with the provisions of this 
Ordinance or any part of the Code adopted herein by reference, are hereby repealed.

Section III. Providing for Non-Severability.

If any section, subsection, sentence, clause, phrase or portion of this Ordinance is 
for any reason held to be invalid or unconstitutional by the decision of any court of competent 
jurisdiction, then this entire ordinance is invalid and shall have no force or effect.

Section III. Providing for Penalties.

Any person found responsible for violating this Ordinance shall be subject to the 
civil sanctions and habitual offender provisions set forth in Sections 5.1205 and 5.1206 of the 
Gilbert Land Development Code.  Each day a violation continues, or the failure to perform any 
act or duty required by this zoning ordinance, the Zoning Code or by the Town of Gilbert 
Municipal Court continues, shall constitute a separate civil offense.
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Ordinance No. ______
Page ___ of ____

PASSED AND ADOPTED by the Common Council of the Town of Gilbert, 
Arizona, this _____ day of _______________, 20__, by the following vote:

AYES: ________________________________________________________________

NAYES: ________________________ ABSENT: __________________________

EXCUSED: ______________________ ABSTAINED: ______________________

APPROVED this ____ day of __________________, 20__.

___________________________________
John W. Lewis, Mayor 

ATTEST:

______________________________
Catherine A. Templeton, Town Clerk

APPROVED AS TO FORM:

__________________________________________
L. Michael Hamblin
Town Attorney

By ___________________________

I, CATHERINE A. TEMPLETON, TOWN CLERK, DO HEREBY CERTIFY THAT A TRUE 
AND CORRECT COPY OF THE ORDINANCE NO. _______ ADOPTED BY THE 
COMMON COUNCIL OF THE TOWN OF GILBERT ON THE __ DAY OF _____________, 
20__, WAS POSTED IN FOUR PLACES ON THE __ DAY OF ______________, 20__.

______________________________
Catherine A. Templeton, Town Clerk

The following exhibits are attached hereto and incorporated herein:
1.   Legal Description
2.   Zoning Exhibit (Map)
3.   Exhibit O Amended Development Plan of the Settler’s Point PAD dated June 25, 2015

16 of 30



17 of 30

amyt
Text Box
Z15-10: Commons at the SquareAttachment 6 - OrdinanceExhibit 1 - Legal DescriptionJune 25, 2015



18 of 30



19 of 30



20 of 30



21 of 30



R

A

V

E

N

 

R

A

N

C

H

C

U

R

R

E

N

T

 

Z

O

N

I

N

G

:

 

S

F

-

7

G

I

L

B

E

R

T

 

T

O

W

N

 

S

Q

U

A

R

E

C

U

R

R

E

N

T

 

Z

O

N

I

N

G

:

 

S

C

GILBERT TOWN SQUARE

CURRENT ZONING: SC

GILBERT TOWN SQUARE

CURRENT ZONING: SC

CURRENT ZONING:

MF/M WITH PAD OVERLAY

PROPOSED ZONING:

MF/M WITH AMENDED PAD OVERLAY

CENTER

C

I

V

I

C

D

R

I
V

E

OF

SHEET

D
A

T
E

N
O

.
R

E
V

I
S

I
O

N
A

P
P

R
O

V
A

L

G
:
\
1
0
1
2
4
7
\
1
0
0
0
6
\
C

D
 
E

x
h
i
b
i
t
s
\
1
0
1
2
4
7
0
0
6
 
E

X
H

 
Z

O
N

I
N

G
.
d
w

g
 
m

o
d
i
f
i
e
d
 
b
y
 
j
b
o
h
l
 
o
n
 
 
A

p
r
 
2
1
,
 
1
5
 
1
2
:
0
2
 
P

M

Q
A

 
/
 
Q

C
:

D
R

A
W

N
 
B

Y
:

D
E

S
I
G

N
E

D
 
B

Y
:

P
R

O
J
E

C
T

 
N

O
.
:

1

1

C
O

M
M

O
N

S
 
A

T
 

T
H

E
 
S

Q
U

A
R

E

Z
O

N
I
N

G
 
E

X
H

I
B

I
T

T
O

W
N

 
O

F
 
G

I
L

B
E

R
T

,
 
A

R
I
Z

O
N

A

1
0
1
2
4
7
0
0
6

J
J
B

22 of 30

amyt
Text Box
Z15-10: Commons at the SquareAttachment 6 - OrdinanceExhibit 2 - Zoning MapJune 25, 2015



23 of 30

amyt
Text Box
Z15-10: Commons at the SquareAttachment 6 - OrdinanceExhibit 3 - Development PlanJune 25, 2015



24 of 30

amyt
Image

amyt
Text Box
Z15-10: Commons at the SquareAttachment 7 - Site Plan OverlayJune 3, 2015

amyt
Text Box
Z15-10: Commons at the SquareAttachment 7 - Site Plan OverlayJune 25, 2015



SITE SECTION 2
Apartment Home

3 story

ADJACENT VIEWS

SITE SECTION 1
Carriage Unit

2 story
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TOWN OF GILBERT 
PLANNING COMMISSION REGULAR MEETING 

GILBERT MUNICIPAL CENTER, 50 E. CIVIC CENTER DRIVE, GILBERT ARIZONA 
JUNE 3, 2015 

   
        
COMMISSION PRESENT: Chairman Joshua Oehler 
     Vice Chairman Kristofer Sippel 
     Commissioner Brent Mutti                                              
     Commissioner David Blaser 
     Commissioner Carl Bloomfield     
     Commissioner David Cavenee 
     Commissioner Jennifer Wittmann 
    
COMMISSION ABSENT: None       
    
STAFF PRESENT:    Planning Services Manager Linda Edwards 
    Senior Planner Bob Caravona  
    Senior Planner Amy Temes 
    Planner Nichole McCarty 
    Planner Nathan Williams  
 
ALSO PRESENT:      Town Council Member Brigette Peterson 

   Town Attorney Jack Vincent 
                                             Recorder Margo Fry     
 
                                  
 
PLANNER                                        CASE              PAGE    VOTE    

NATHAN WILLIAMS  S15-02  2  APPROVED 
BOB CARAVONA  UP15-05 2  APPROVED 
AMY TEMES   Z15-10  3  APPROVED 
NICHOLE MCCARTY  GP15-01 3  CONTINUED 
NICHOLE MCCARTY  Z15-02  3  CONTINUED 
AMY TEMES   UP15-07 4  APPROVED 
AMY TEMES   Z15-08  4  APPROVED 
AMY TEMES   GP15-02 5  APPROVED 
AMY TEMS   Z15-04  5  APPROVED 
 
CALL TO ORDER: 
 
 Chairman Joshua Oehler called the meeting to order at 6:00 p.m. 
 
ROLL CALL 
 
Ms. Fry called roll and a quorum was determined to be present. 
 
 
 
 
 
 

Planning Commission 
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APPROVAL OF AGENDA 
 
Chairman Oehler asked if there was a motion to approve the Agenda. 
 
A motion was made by Vice Chairman Kristofer Sippel and seconded by Commissioner Jennifer Wittmann 
to approve the Agenda with the following changes:  Move Items 9, GP15-01, 10, Z15-02, 11, UP15-07 to 
include staff report addendum, and item 12, Z15-08  to the Consent Agenda. 
 
Motion carried 7– 0 
 
COMMUNICATIONS FROM CITIZENS  
 
At this time members of the public can comment on items not on the agenda. The Commission’s response is limited 
to responding to criticism, asking staff to review a matter commented upon or asking that the matter be put on a 
future agenda. 
 
Chairman Oehler asked if there was anyone present who wished to comment. 
 
No one came forward. 
 
PUBLIC HEARING (CONSENT) 
 
Consent Public Hearing items will be heard at one Public Hearing.  After the Consent Public Hearing, these items 
may be approved by a single motion. At the request of a member of the Commission or Staff, an item may be 
removed from the Consent Calendar and may be heard and acted upon separately.  Other items on the agenda may 
be added to the Consent Public Hearing and approved under a single motion.  

S15-02: LEGACY POINT AT SEVILLE: REQUEST TO APPROVE PRELIMINARY PLAT AND OPEN 
SPACE PLAN, FOR 61 HOME LOTS (LOTS 1-61) ON APPROXIMATELY 19.17 ACRES OF REAL 
PROPERTY GENERALLY LOCATED SOUTH OF THE SOUTHEAST CORNER OF CLUBHOUSE 
DRIVE AND CHANDLER HEIGHTS ROAD, IN THE SINGLE FAMILY RESIDENTIAL - 7 (SF-7) 
ZONING DISTRICT WITH A PLANNED AREA DEVELOPMENT (PAD) OVERLAY ZONING 
DISTRICT.   

Move to approve the findings and S15-02, Legacy Point at Seville, approximately 19.17 acres consisting of 61 
single family lots, generally located south of the southeast corner of Val Vista Drive and Riggs Road zoned Single 
Family – 10 (SF-10) with a Planned Area Development (PAD) overlay, subject to the following conditions: 
 
1. The Final Plat for S15-02, Legacy Point at Seville shall be contingent upon and in substantial conformance with 

Exhibits 3, Development Plan and 4, Preliminary Plat approved by the Planning Commission at the June 3, 
2015 public hearing and Exhibit 5, the Open Space Plan to be approved administratively by Gilbert Staff. 

 

UP15-05:  TRUWEST CREDIT UNION: A CONDITIONAL USE PERMITTO ALLOW A BANK, ON 
APPROXIMATELY 1.38 ACRES OF REALPROPERTY LOCATED AT 64 E. PECOS ROAD, EAST OF 
THENORTHEAST CORNER OF E. PECOS ROAD AND S. GILBERT ROAD, IN THE 
NEIGHBORHOOD COMMERCIAL (NC) ZONING DISTRICTWITH A PLANNED AREA 
DEVELOPMENT OVERLAY PAD).  
 
Move to make the findings of fact and approve UP15-05 TruWest Credit Union:  A request for a Conditional Use 
Permit to allow a bank in the Neighborhood Commercial (NC) zoning district with a Planned Development Overlay 
on 1.38 acres subject to conditions: 
 

Planning Commission 
Regular Meeting 6-3-15 
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1. The Project shall be in substantial conformance with the site plan, landscape plan and elevations/ details 
shown on Exhibits 5, 6 and 7 noted under Attachments and Enclosures. 

 

Z15-10: COMMONS AT THE SQUARE: REQUEST TO AMEND ORDINANCE NOS. 427, 617, 725, 1287, 
1689, 1708 AND 2430 TO AMEND THE CONDITIONS OF DEVELOPMENT WITHIN THE SETTLER’S 
POINT PLANNED AREA DEVELOPMENT (PAD) FOR APPROXIMATELY 14.4 ACRES OF REAL 
PROPERTY GENERALLY LOCATED AT CIVIC CENTER DRIVE WEST OF GILBERT ROAD, 
CONSISTING OF APPROXIMATELY 14.4 ACRES OF MULTI-FAMILY / MEDIUM (MF/M) ZONING 
DISTRICT WITH A PLANNED AREA DEVELOPMENT OVERLAY. 

For the following reasons: the development proposal conforms to the intent of the General Plan and can be 
appropriately coordinated with existing and planned development of the surrounding areas, and all required public 
notice and meetings have been held, the Planning Commission moves to recommend approval to the Town Council 
for Z15-10 rezoning of approximately 14.4 acres of real property within Settler’s Point Planned Area Development 
(PAD) and generally located at the northwest corner of Gilbert Road and Civic Center Drive from approximately 
14.4 acres of Multi Family / Medium (MF/M) with a Planned Area Development (PAD) overlay zoning district to 
approximately 14.4 acres of Multi Family / Medium (MF/M) with a Planned Area Development (PAD) overlay 
zoning district, subject to the following conditions: 
 
1. Tract C as shown in MCR Book 565 Page 02 is currently owned by the Gilbert Town Square Property 

Owners Association and reserved for drainage and a retention; therefore, the location of Buildings Types 
6 and 7 along the Consolidated Canal on the Proposed Development Plan, Attachment 7, may need to be 
modified / relocated if Tract C cannot be released for development, as approved by the Gilbert Town 
Square Property Owners Association and the Town Engineer. 

 
 Proposed Modified Development Standards 

(IN CAPS) 
Maximum Height 46’(ENTITLED) 3-STORY 
Access USE OF COMMERCIALLY ZONED PROPERTY TO PROVIDE 

PRIMARY VEHICULAR ACCESS TO A RESIDENTIAL USE IS 
PERMITTED.  

 

GP15-01:  COPPER LANDING:  REQUEST FOR MINOR GENERAL PLAN AMENDMENT TO CHANGE THE 
LAND USE CLASSIFICATION OF APPROXIMATELY 14.3 ACRES OF REAL PROPERTY GENERALLY 
LOCATED SOUTHEAST OF THE SOUTHEAST CORNER OF GUADALUPE AND MCQUEEN ROADS FROM 
COMMUNITY COMMERICAL TO RESIDENTIAL > 5-8 DU/AC LAND USE CLASSIFICATION. 
Staff is requesting continuance to 7-1-15. 
 
Z15-02:  COPPER LANDING:  REQUEST TO REZONE APPROXIMATELY 14.3 ACRES OF REAL PROPERTY 
GENERALLY LOCATED SOUTHEAST OF THE SOUTHEAST CORNER OF GUADALUPE AND MCQUEEN 
ROADS FROM COMMUNITY COMMERCIAL (CC) TO SINGLE FAMILY DETACHED (SF-D) ZONING 
DISTRICT WITH A PLANNED AREA DEVELOPMENT OVERLAY. 
Staff is requesting continuance to 7-1-15. 
 

UP15-07:  DERITO SPECTRUM, A CONDITIONAL USE PERMIT TO ALLOW A CONGREGATE 
CARE FACILITY WITHIN THE SHOPPING CENTER ZONINGDISTRICT WITH APPROXIMATELY 
24.93 ACRES OF REAL PROPERTY, LOCATED AT THE SOUTHEAST CORNER OR VAL VISTA 
DRIVE AND QUEEN CREEK ROAD, IN SHOPPING CENTER (SC) ZONING DISTRICT WITH A 
PLANNED AREA DEVELOPMENT OVERLAY. 

Planning Commission 
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3 
 
 
 

29 of 30



Move to make the findings of fact and approve UP15-07 DeRito Spectrum, a Conditional Use Permit to allow a 
congregate care facility on 6 acres of 24.93 acres of property located at the southeast corner of Val Vista Drive and 
Queen Creek Roads in Shopping Center (SC) zoning district with a Planned Area Development overlay, subject to 
conditions: 
 
1. The Project shall be in substantial conformance with the site plan under Attachment  #4#5. 
 
2. The Use Permit approval is contingent upon the zoning approval at the June 25, 2015 Town Council hearing.   

Z15-08: DERITO SPECTRUM, REQUEST TO AMEND ORDINANCE NOS. 1403, 1629 AND 2321 
REZONING APPROXIMATELY 24.93 ACRES OF REAL PROPERTY WITHIN THE SAN TAN 
ESTATES PLANNED AREA DEVELOPMENT (PAD), GENERALLY LOCATED AT THE SOUTHEAST 
CORNER OF VAL VISTA DRIVE AND QUEEN CREEK ROAD FROM APPROXIMATELY 24.93 
ACRES OF SHOPPING CENTER (SC) WITH A PLANNED AREA DEVELOPMENT OVERLAY 
ZONING DISTRICT TO APPROXIMATELY 24.93 ACRES OF SHOPPING CENTER (SC) WITH A 
PLANNED AREA DEVELOPMENT OVERLAY ZONING DISTRICT.  

For the following reasons: the development proposal conforms to the intent of the General Plan and can be 
appropriately coordinated with existing and planned development of the surrounding areas, and all required public 
notice and meetings have been held, the Planning Commission moves to recommend approval to the Town Council 
for Z15-08 rezoning of  approximately 24.93 acres of real property within San Tan Estates Planned Area 
Development (PAD) and generally located at the southwest corner of Val Vista Drive and Queen Creek Road from 
approximately 24.93 acres of Shopping Center (SC) with a Planned Area Development (PAD) overlay zoning 
district to approximately 24.93 acres of Shopping Center (SC) with a Planned Area Development (PAD) overlay 
zoning district subject to the following conditions:    
 

a. At the written request of Gilbert, Developer shall dedicate all necessary easements for the roadway 
improvements, including easements for drainage and retention and temporary construction easements.  
Failure to dedicate said easements within thirty (30) days after the date of Gilbert’s written request may 
result in the reversion of the zoning of the Property to the prior zoning classification. 

b. Developer shall create a Property Owner’s Association (POA) for the ownership, maintenance, 
landscaping, improvements and preservation of all common areas and open space areas, and landscaping 
within the rights-of-way.  

c. Developer shall record easements to be owned by the POA for pedestrian, bicycle, multi-use or trail system 
purposes as determined by the final plat, at the time of final plat recordation, or earlier if required by the 
Town Engineer.  In recognition of the modifications to the underlying zoning regulations set forth herein, 
such easements shall be open to public access and use. 

d. Prior to final plat approval, Developer shall pay for its proportional share of water and sewer mains 
benefitting the Property, as required by the Town Engineer. 

e. The Project shall be developed in conformance with Gilbert’s zoning requirements for the zoning districts 
and all development shall comply with the Town of Gilbert Land Development Code, except as modified 
by the following:  

Site Development Proposed PAD Modifications 
(SHOWN IN CAPS) 

Maximum Size of Use or User  160,000 SQFT 
Maximum Building Height 35’/3-STORY 
Separation Between Buildings 3 -
story 

20’ 
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Council Communication

TO: Honorable Mayor and Councilmembers

FROM: Amy Temes, Senior Planner, (480) 503-6729

MEETING DATE: June 25, 2015

SUBJECT: GP15-02/Z15-04 - Villages at Val Vista

STRATEGIC INITIATIVE: Economic Development

RECOMMENDED MOTION

A. Move to adopt the attached Resolution approving GP15-02; Villages at Val Vista, and

B. Move to make the Findings of Fact and adopt the attached Ordinance approving Z15-04.

BACKGROUND/DISCUSSION

Applicant/Owner 

Company: Beus Gilbert Company: SWC Germann and V.V., LLC
Name: Paul Gilbert Name:
Address: 701 North 44th Street Address: 1110 E. Missouri, Suite 700

Phoenix, AZ 85008 Phoenix, AZ  85016
Phone: 480-429-3002 Phone: 602-263-7626
Email: pgilbert@beusgilbert.com Email: lisa@dmxphx.com

Overview 
The applicant has requested to amend the General Plan and rezone this 6 acre property from 
Shopping Center (SC) to General Commercial (GC).  The applicant wishes to construct a 
102,000 square foot personal storage facility.  Personal storage is allowed within the Shopping 
Center zoning district, but not larger than a 75,000 square foot single user or stand-alone 
building.  The intent of the Land Development Code size restriction is to ensure appropriate scale 
and compatibility with surrounding less intense uses.  

34343434343434343434343434343434
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History

Date Action
January 8, 1975 The Town Council approved Ordinance No. 174 for annexation A74-07 

(strip annexation).
September 18, 1984 The Town Council approved Ordinance No. 396 (A84-06) to annex the 

approximate 80 acre site to the Town of Gilbert.
January 16, 1985 The Town Council approved Ordinance No. 419 rezoning the site from 

Maricopa County Rural-43 to Town of Gilbert R1-43 in case Z84-57.
March 3, 2005 Town Council adopted the Land Development Code by approving 

Ordinance No. 1625.  With the adoption of the LDC, the site was zoned 
Single Family-35(SF-35) and Single Family-15(SF-15).

April 26, 2005 A portion of this site was rezoned from Single Family-35 to Single 
Family-15 (SF-15) in zoning case number Z05-03 for Avalon Estates.

May 27, 2008 Town Council approved a Minor General Plan Amendment changing 
the land use classification from Residential >1-2 DU/Acre to 
Community Commercial and Residential >5-8 DU/Acre with a Zoning 
reclassification from Single Family-15 (SF-15) and Single Family-35 
(SF-35) to Single Family/Detached (SF/D) and Community 
Commercial (CC) with a PAD overlay.  

August 4, 2010 Planning Commission recommended approval of GP10-02 and Z10-07 
Villages at Val Vista GP10-02, a request to change the General Plan 
land use classification of approximately 65 acres from approximately 
49.8 acres of Residential >5-8 DU/Acre and 15.2 acres of Community 
Commercial (CC) to approximately 50 acres of Residential > 3.5-5 
DU/Acres and 15 acres Shopping Center (SC) and to rezone 
approximately 65 acres from 49.8 acres of Single Family Detached (SF-
D) and 15.2 acres of Community Commercial (CC) zoning districts 
with a Planned Area Development (PAD) overlay to 50 acres of Single 
Family - Detached (SF-D) and 15 acres of Shopping Center (SC) 
zoning districts with a PAD overlay.

August 19, 2010 Town Council approved GP10-02 and Z10-07 Villages at Val Vista, a 
request to change the General Plan land use classification of 
approximately 65 acres from approximately 49.8 acres of Residential 
>5-8 DU/Acre and 15.2 acres of Community Commercial (CC) to 
approximately 50 acres of Residential > 3.5-5 DU/Acre and 15 acres 
Shopping Center (SC) and to rezone approximately 65 acres from 49.8 
acres of Single Family Detached (SF-D) and 15.2 acres of Community 
Commercial (CC) zoning districts with a Planned Area Development 
(PAD) overlay to 50 acres of Single Family - Detached (SF-D) and 15 
acres of Shopping Center (SC) zoning districts with a PAD overlay.
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April 1, 2015 Planning Commission discussed GP15-02 and Z15-04 at study session
April 14, 2015 Design Review Board discussed DR15-11, Public Storage at study 

session.
June 3, 2015 Planning Commission recommended approval with a 4-3 vote.

Surrounding Land Use & Zoning Designations:  

Existing Land Use Classification Existing Zoning
North Regional Commercial Germann Road then Regional Commercial
South Shopping Center Shopping Center PAD
East Residential >2-3.5 DU/Acre Val Vista Drive then Single Family -15
West Residential >3.5 – 5 DU/Acre Single Family – Detached PAD
Site Shopping Center Shopping Center PAD

General Plan

Val Vista Drive and Germann Road is the most highly traveled/busy intersection in the Town of 
Gilbert.  The applicant states that the proposed land use category provides a buffer (i.e., visual, 
noise, traffic, and light) for the neighborhood and the adjacent school(s) from the road.  The 
applicant believes that the project meets the following:

Conformance with the General Plan

 Manages growth to achieve an efficient, orderly and sustainable community. 
 Promotes commercial, retail, and employment land uses that are compatible with adjacent 

land uses and meet economic goals.  
 Locates commercial and retail uses adjacent to residential uses in appropriate intensities 

to serve local, community and regional markets. 
 The proposed design, height, and intensity of the use is more compatible with the 

adjacent neighborhood and fulfills a need for the local area as well as regionally. 
 Coordinates infrastructure financing and capital improvements with existing and 

projected development activity. 
 Encourages residential/non-residential land use transitions that minimize negative 

impacts of commercial and industrial uses on adjacent residential uses. 
 Encourages developers to design attractive and functional retail and service facilities that 

serve the needs of residents, visitors and businesses. 
 Encourages developers to de-emphasize the view of parking lots from public streets by 

placing buildings toward the front of the site and reducing the expanse of parking fields 
by breaking fields into smaller clusters.  Discourage the siting of gas pumps, drive-
through windows or similar uses along street frontages.  
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 Encourages developers to design neighborhood retail and office uses to respect 
residential scale and character. 

 Encourages use of scale, style and color schemes that are appropriate to the context of 
residential developments in the surroundings. 

 Encourages the use of site planning and building materials/design as primary methods of 
noise attenuation. 

 Protects residential uses and other noise sensitive land uses from exposure to high noise 
levels and limits residential and other noise sensitive uses from encroachment into areas 
subject to high noise levels. 

 
Rezoning

Development Standard SC (Land Development 
Code)

GC (Land 
Development 

Code)

Proposed GC 
Modifications

Size 75,000 no restriction
Height 35/2 45
Building Setback Front 25’ Front/Address from 

Germann Rd.
25’ 25’

Building Setback Side to 
Non-residential

15’ from Val Vista Academy 20’ 0’ to Val Vista Academy 
and Primrose Preschool 
(Gilbert’s policy has 
waived interior setbacks to 
commercial)

Building Setback Side to 
Street 

20’ from Val Vista Dr. 
/Granite St. 

20’ 20’

Building Setback Rear 
Residential

75’ 75’ 20’

Landscape Front 50 x 250’ at arterial 
intersection 
25’ along Germann Rd.

25’ 50 x 250’ at arterial 
intersection 
25’ along Germann Rd.

Landscape Side to Street 20’ 20’ 20’
Landscape Side to Non-
residential

15’ 20’ 0’ to Val Vista Academy 
(Gilbert’s policy has 
waived interior setbacks to 
commercial)

Landscape Setback Rear 
Residential.

35’ 40’ 10’

Building Separation 15’ 15’ 15’
Landscape % 15% 15% 19.8%

The personal storage land use is allowed within both the Shopping Center (SC) and General 
Commercial (GC) zoning districts.  The SC zoning district restricts a single use or user to 75,000 
square feet.  The intent of the Code is to limit the size and intensity of a project when adjacent to 
neighborhoods or smaller scale projects within less intense adjacent zoning districts.  The 
applicant wishes to construct a facility larger than the current maximum allowed within SC.  The 
applicant indicated that if the property was not rezoned that they would be allowed, by right, to 
construct a two story Public Storage facility on the west end of the property and would need to 
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utilize the access on Granite Street for public circulation instead of emergency only access.  Staff 
will note that it was the intent of the original PAD design that the commercial property have full 
access to Granite Street for neighborhood access. 

In 2010, the Villages at Val Vista was rezoned from 49.8 acres of Single Family Detached (SF-
D) and 15.2 acres of Community Commercial (CC) zoning districts with a PAD overlay to 50 
acres of Single Family - Detached (SF-D) and 15 acres of Shopping Center (SC) zoning with a 
PAD overlay.  The increase in commercial intensity was to allow for a wider range of permitted 
uses and to allow for a slightly larger use.  Since the original approval, a school was built 
adjacent to the neighborhood and another infill smaller school was recently approved on the 
parcel between the existing school and the proposed Personal Storage use. The schools have 
sidewalk access to the south as part of the PAD requirement for land use connectivity.  

The rezoning request proposes a walled personal property storage facility.  The applicant wishes 
to deviate from standards and locate the project perimeter wall 10’, instead of 40’, from the HOA 
landscape tract and the Granite St. right-of-way.  The HOA landscape tract with the 10’ 
landscape request would equal approximately 24’ of landscape to the perimeter wall.  The 
applicant has added 3’ wide of landscape on the inside of the wall and relocated the building 
across an internal drive aisle.  The applicant believes this is a better transition from the 14’ of 
existing landscape than to jog 40’ back from the existing charter school fence line.  

The applicant has requested a building setback of 20’ from the property line instead of the 
required 75’.  This minimum setback condition exists closest to the Granite Street and Germann 
Road intersection (Building #1) and the building along the southern property line (Building #4) 
adjacent to the charter school.  The buildings centered in the project (Buildings #2 and #3) are 
setback approximately 60’ from the ROW (14’ of the HOA landscape tract, 10’ of landscape, 3’ 
of internal landscape and the remainder as the internal drive aisle).  The existing curb cut is 
proposed for emergency access only, thereby eliminating traffic on this neighborhood street.  
Furthermore, the applicant wishes to locate the southernmost (Building #4) and easternmost roll-
up door storage (Building #5) buildings on the southern and eastern property lines respectively.   
This would require removing Val Vista Academy’s and the Primrose Preschool’s fencing and 
allowing the building walls to serve as the separation fence.  The 0’ setback would prevent the 
creation of an unused, difficult to see, difficult to maintain open space between the existing 
school chain link fence and the wall of the storage facility.  Primrose Preschool has provided a 
letter of support.  The applicant states that the charter school is not opposed to the proposal and 
has written a letter of support.  The HOA for Villages at Val Vista has just been turned over to 
the residents.  

Applicant’s Justification for Rezoning/Modification Request
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The Planning Commission expressed reservations about the modifications requested, specifically 
as they related to Granite Street. The Design Review Board discussed the Public Storage project 
at the April 14, 2015 study session and a Board Member stated that they had concerns about such 
a large use being proposed on this predominant corner in South Gilbert.  The DRB member did 
not believe that it was an appropriate location for such a large use that was typically located 
behind commercial centers with a small window to the street or in industrial areas.  

Below is the applicant’s reasoning for the rezoning/modification request:

1. The residential homes are more than 75’ away from the project’s west property 
line.

2. The proposed user (Public Storage) will be 1-story and is a less intense use.  The 
General Commercial (GC) district allows for 45’ of height.

3. The existing homes side onto Granite Street and they are 2-stories.
4. Existing street/landscape easement separates the homes from the subject property.   

The Land Development Code makes no allowances for rear yard street setback as 
it does for a side yard street setback, which would allow for 20’ adjacent to 
Granite.

5. No access to Granite Street aside for emergency vehicles.
6. The entire property is being developed in a single phase and not parceled off.  If 

parceled up then the setbacks could be much less along Granite (i.e., 20’ for street 
side yard setback) with Germann Road possibly becoming the front yard for a pad 
building.

7. There is an existing landscape tract (i.e., approx. 14’) for the Villages along with 
the proposed 14’ (i.e., 10’ to the 1’wall and 3’ landscape inside the wall) area 
provides approximately 28’ landscape setback, which is twelve feet shy of the 40’ 
required in GC.  The landscape setback jogs out by the charter school and by the 
corner of Germann and Granite (i.e., the landscape setback jogs out to 20’ at those 
locations).

8. The majority of the buildings are setback further than 20’.
9. The required 40’ landscape setback would create a larger jog between Public 

Storage’s property and the charter school property.  The landscape setback 
proposed is a better transition.

10. The 75’ required building setback is extreme and is a hardship on the property and 
doesn’t take into account the existing right-of-way.  A design for another use 
would push parking areas, lighting, and trucking (i.e. “back-of-house uses”) closer 
towards the residences and would necessitate the Granite Street driveway to 
remain a full access drive. 

11. The low scale buildings, design, access, and lighting, as proposed by Public 
Storage, provides a better transition and buffer with less pavement, less noise, and 
more security adjacent to residential homes.

Safety

6 of 63



7

The Planning Commission and the neighbors expressed safety concerns about the uses/users of 
the personal storage facility.  Staff contacted the Gilbert Police Department and requested police 
reports regarding personal storage facilities.  The information provided showed that in a 10 year 
period only 6 calls that were directly related to police reports have been filed in the Town of 
Gilbert.  

4 Burglary Stolen checks (1), content missing (2), person was seen with bolt 
cutters trying to access the property (3), Dumping and suspect 
behavior (4).

1 Trespassing Suspect behavior.*
1 Domestic Violence Existing domestic situation with attempted assault *

Other calls, not listed, occurred in front or near a mini storage and the location was used as a 
reference point.  

PUBLIC NOTIFICATION AND INPUT

A notice of public hearing was published in a newspaper of general circulation in the Town, and 
an official notice was posted in all the required public places within the Town.

A neighborhood meeting was held November 6, 2014 prior to project submittal with 
approximately 50 neighbors attending.  The request originally showed less landscape along 
Granite Street, a small strip of landscape between the storage building and the school, and full 
access for the facility off of Granite Street.  A majority of the neighbors were opposed and 
shared views, including but not limited to: 

 the industrial-like use in a neighborhood setting
 the size/height, ingress and egress to Granite Street
 safety due to the uses and users adjacent to a school and a neighborhood
 the entry to their neighborhood being a large walled facility
 the colors
 a huge walled facility at a major entry into south Gilbert
 the lack of services they feel should be provided to the homes in the area
 their expectation of service oriented uses at this location based on the PAD approval and 

builder sales  

In response, the applicant walked the neighborhood discussing the project with the neighbors.  
The applicant indicates that they believe many residents are now in support of the project with 
the modifications as represented.

Staff has received comment from the some neighbors.  The correspondence is attached.  The 
neighborhood concerns from the Planning Commission meeting and correspondence are 
summarized below:
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 An extremely large facility being built directly beside our neighborhood (scale of project 
too large)

 Risks from re-zoning from SC to GC if Public Storage pulls out.
 The setbacks to the west should be maintained per Code.
 Every time the property is rezoned, the residential density goes down and the commercial 

zoning goes up in intensity.
 The building is too close to the street.
 There is enough personal storage in the area; we need services.
 A wider spectrum of services is needed not a single large user.
 The wall may block the view from the street, but the two story homes will be able to see 

in.
 The use is not appropriate next to schools.
 Lower property value with an industrial like use next door.

SCHOOLS

The Public School Districts had no comments.

Val Vista Academy Charter School has indicated support for the project via a letter.

Primrose Preschool was designed in coordination with this project and has written a letter of 
support.

PROPOSITION 207

An agreement to “Waive Claims for Diminution in Value” Pursuant to A.R.S. § 12-1134 was 
signed by the landowners of the subject site, in conformance with Section 5.201 of the Town of 
Gilbert Land Development Code.  This waiver is located in the case file.

LEGAL REVIEW

The resolution attached was reviewed for form by Attorney Jack Vincent.
The ordinance attached was reviewed for form by Attorney Jack Vincent.

FINANCIAL IMPACT

The project will complete right-of-way improvements for Germann Road.  Sewer and water buy-
in associated with the property may be required with the construction of this project, if 
applicable.  
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Reimbursements for the Val Vista Road Capital Improvement Project No ST124 will be required 
with the construction of this project.  This project was completed in 2010, and identified that 
future development would be required to reimburse the Town for the appropriate costs; currently 
estimated at $88,198.47.  

WATER IMPACT 

The change in commercial zoning from Shopping Center to General Commercial will nominally 
impact water requirements.  The use proposed is a low water use.  

PLANNING COMMISSION RECOMMENDATION

The Planning Commission discussed this case at the June 3, 2015 public hearing. The Planning 
Commission voted 4-3 to recommend approval.  Those in support felt the project reflected input 
from the residents, was a good use near residential, it was an approved use except for size, it was 
one story and only emergency access was permitted on Granite Street. Those in opposition felt 
public storage areas could become undesirable pseudo-workshops, that the zoning should remain 
to attract smaller retail users, and the proposed structure was too large for the parcel.  A 
stipulation was added restricting the building to a single story. 

STAFF RECOMMENDATION

A. Adopt the attached resolution approving GP15-02, a minor General Plan Amendment to 
change the land use classification; and

B. Make the Findings of Fact and adopt the attached ordinance approving Z15-04, subject to 
the conditions in the draft ordinance.  

Respectfully submitted,
Amy Temes
Senior Planner

Attachments:
1. Notice of Public Hearing
2. Aerial Photo 
3. Resolution

Exhibit 1 Legal Description
Exhibit 2 General Plan Map

4. Finding of Fact
5. Ordinance

Exhibit 1 – Legal Description 
Exhibit 2 - Zoning Map
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Exhibit 3 - Development Plan
6. Elevations and Details (for reference)
7. Cross Section (for reference)
8. Planning Commission Meeting Minutes
9. Correspondence
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Approved By Approval Date

Catherine Lorbeer 6/11/2015 7:21 AM
Kyle Mieras 6/11/2015 10:09 AM
Jack Vincent 6/15/2015 8:53 AM
Cris Parisot 6/15/2015 11:49 AM
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REQUESTED ACTION:

APPLICANT: Beus Gilbert PLLC
CONTACT: Paul E Gilbert
ADDRESS: 701 N 44th Street
Phoenix, AZ 85008

* The application is available for public review at the Town of Gilbert Development Services division Monday - Thursday 7 a.m. - 6 p.m.  Staff reports are
available the Monday prior to the meeting at http://www.gilbertaz.gov/departments/development-services/planning-development/planning-commission

SITE LOCATION:

±0 390 780195 Feet

* Call Planning Department to verify date and time: (480) 503-6729

Notice of Public Hearing

TELEPHONE: (480) 429-3002
E-MAIL: pgilbert@beusgilbert.com

GP15-02:  Request for Minor General Plan Amendment to change the land use classification of approximately 6.02 
acres of real property generally located at the southwest corner of Val Vista Drive and Germann Road from 
Shopping Center (SC)  land use classification to General Commercial (GC) land use classification. The effect of this 
amendment will be to change the plan of development for the property to allow increased intensity of development.

GILBERT

PLANNING COMMISSION DATE:
TOWN COUNCIL DATE:

LOCATION: Gilbert Municipal Center
Council Chambers
50 E. Civic Center Drive
Gilbert, Arizona 85296

Wednesday, June 3, 2015* TIME: 6:00 PM
Thursday, June 25, 2015* TIME: 7:00 PM

Z15-04:  Request to amend Ordinance No. 2299 and rezone approximately 6.02 acres of real property within the 
Villages at Val Vista Planned Area Development (PAD) generally located at the southwest corner of Val Vista 
Drive and Germann Road from approximately 6.02 acres of Shopping Center (SC) with a Planned Area 
Development overlay zoning district to approximately 6.02 acres of General Commercial (GC) with a Planned Area 
Development overlay zoning district as shown on the exhibit (map), which is available for viewing in the Planning 
and Development Services Office, and to amend conditions of development in the Villages at Val Vista Planned 
Area Development (PAD) as follows: eliminate side yard setback adjacent to non-residential uses, reduce the rear 
set back from 75' to 20'  for buildings adjacent to residential uses, and reduce landscaping setback adjacent to
residential uses from 40' to 10'. The effect of the rezoning will be increase intensity and the square footage allowed 
for a single user, the modifications requested will decrease building and landscape setbacks to commercial and 
residential land uses.

SITE
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RESOLUTION NO. ________

A RESOLUTION OF THE COMMON COUNCIL OF THE TOWN 
OF GILBERT, ARIZONA, AMENDING THE GILBERT GENERAL 
PLAN LAND USE MAP AS DESCRIBED IN CASE GP15-02, 
VILLAGES AT VAL VISTA, FOR THE REAL PROPERTY 
GENERALLY LOCATED AT THE SOUTHWEST CORNER OF 
VAL VISTA DRIVE AND GERMANN ROAD BY CHANGING 
THE LAND USE CLASSIFICATION OF APPROXIMATELY 6.02 
ACRES OF SHOPPING CENTER TO 6.02 ACRES OF GENERAL 
COMMERCIAL; AND PROVIDING FOR REPEAL OF 
CONFLICTING RESOLUTIONS.

WHEREAS, The Town of Gilbert has solicited and received public input 
regarding the proposed amendment to the General Plan through notice and public hearings as 
required by law; and 

WHEREAS, the Common Council of the Town of Gilbert has received a 
recommendation from the Town of Gilbert Planning Commission regarding the proposed land 
use map change;

NOW THEREFORE, BE IT RESOLVED by the Common Council of the Town 
of Gilbert, Arizona, that the Land Use Map of the General Plan of the Town of Gilbert, Arizona, 
is hereby amended for approximately 6.02 acres of real property generally located at the 
southwest corner of Val Vista Drive and Germann Roads, as described in the legal description, 
Exhibit 1, changing the land use classification from Shopping Center to General Commercial, as 
shown on the General Plan (map), Exhibit 2, both of which are attached hereto and incorporated 
herein by this reference.

BE IT FURTHER RESOLVED that all resolutions and parts of resolutions in 
conflict with the provisions of this Resolution are hereby repealed.

 
PASSED AND ADOPTED by the Common Council of the Town of Gilbert, 

Arizona, this _____ day of _______________, 20__.

___________________________________
John W. Lewis, Mayor 

GP15-02 and Z15-04 Villages at 
Val Vista Public Storage
Attachment 3 - Resolution
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Resolution No. ______
Page ___ of ____

ATTEST:

______________________________
Catherine A. Templeton, Town Clerk

APPROVED AS TO FORM:

__________________________________________
L. Michael Hamblin
Town Attorney

The following exhibits are attached hereto and incorporated herein:

1. Legal Description
2. General Plan Exhibit (map) 
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EXISTING SC PAD TO
PROPOSED GC PAD

SITE DATA
EXISTING ZONING SC PAD -  REZONE TO GC PAD
PARCEL# 304-57-897
SITE AREA TOTAL 193,192 S.F. (4.44 ACRES) = NET

262,542 S.F. (6.02 ACRES) = GROSS

LOT COVERAGE 102,952/193,192=53.2%

PROPOSED USE STORAGE: PERSONNEL PROPERTY
MAX BUILDING HEIGHT 45'
PROPOSED BUILDING HEIGHT 27'-8"

PROJECT DESCRIPTION PROPOSED SELF STORAGE FACILITY WITH MANAGERS
RESIDENCE

ZONING SETBACKS
FRONT 25' LANDSCAPE

SIDE YARD 20' BUILDING/LANDSCAPE: REQUESTING 0 SETBACK

REAR 20' BUILDING/LANDSCAPE: REQUESTING 0 SETBACK
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DEVELOPER:
PUBLIC STORAGE/VIVO DEVELOPMENT
701 WESTERN AVENUE
GLENDALE, CA 85016
CONTACT: PHIL WILLIAMS/DAVID LU
PM: MARALYCE CORBETT
PHONE: 602-955-3900 X. 116
EMAIL: MCORBETT@RKAA.COM

SITE DATA
EXISTING ZONING SC PAD -  REZONE TO GC PAD
PLANNED AREA DEVELOPMENT OVERLAY (PAD) TO REMAIN

PARCEL# 304-57-897
SITE AREA TOTAL 193,192 S.F. (4.44 ACRES) = NET

262,542 S.F. (6.02 ACRES) = GROSS

LOT COVERAGE 102,952/193,192=53.2%

PROPOSED USE STORAGE: PERSONNEL PROPERTY
MAX BUILDING HEIGHT 45'
PROPOSED BUILDING HEIGHT 29'-8"

PROJECT DESCRIPTION PROPOSED SELF STORAGE FACILITY WITH MANAGERS
RESIDENCE

ZONING: BLDG/LANDSCAPE SETBACKS
FRONT (VAL VISTA) 50' BLDG/LS REQ.

SIDE YARD (GRANITE STREET &
GERMANN ROAD) 20' BLDG/LS: 20' BLDG/10' LS*

*GRANITE STREET REQUESTED DEVIATION DISTANCE TO BLOCK WALL 10'. 20' OF BLDG SETBACK
MAINTAINED

REAR (ADJACENT TO VAL VISTA
ACADEMY)

20' BLDG/LS REQ: 0' BLDG/LS SETBACK PROVIDED:
REQUESTING 0' SETBACK

PARKING CALCULATION

TOTAL PARKING REQUIRED STORAGE W/ 1 DWELLING UNIT =  8 SPACES PLUS 2 COVERED
SPACES PER DWELLING UNIT : 10 SPACES REQUIRED

TOTAL PARKING PROVIDED 14 SPACES PROVIDED
BIKE PARKING REQ/PROVIDED 1 SPACE REQ/5 PROVIDED

SITE

GERMANN ROAD

NORTH

SCALE:

VICINITY MAP
N.T.S.

A R C H I T E C ST , I N C

BUILDING DATA
LOCATION OFFICE/APT COND.

STORAGE
NON-COND.
STORAGE SUBTOTAL

BUILDING #1 2,470 S.F. 76,542 S.F. 79012
BUILDING #2 8,025 S.F. 8025
BUILDING #3 6,047 S.F. 6047
BUILDING #4 5,415 S.F. 5415
BUILDING #5 4,047 S.F. 4047

SUBTOTAL 76542 S.F. 23534 S.F.
NET RENTABLE CALC 70% 95%

SUBTOTAL NRSF 53,579 S.F. 22,357 S.F. 75936

TOTAL BLD SF 102546

TOWN OF GILBERT SITE PLAN NOTES:
1. ALL UTILITY LINES LESS THAN 69 KV ON OR CONTIGUOUS TO THE SITE

SHALL BE INSTALLED OR RELOCATED UNDER GROUND.
2. ALL TRASH ENCLOSURES SHALL INCLUDE FULLY OPAQUE SCREENING

GATES, FINISHED AND PAINTED TO MATCH THE ENCLOSURE. SCREENING
GATES SHALL NOT OPEN INTO VEHICULAR DRIVE AISLES. TRASH
ENCLOSURES ARE NOT REQUIRED IN INDUSTRIAL DISTRICTS IF LOCATED
INSIDE AN ENCLOSED YARD WHICH IS SCREENED BY A PERIMETER WALL
AT LEAST 6 FEET IN HEIGHT.

3. ALL OUTDOOR STORAGE AREAS FOR STORAGE OF MATERIALS AND
EQUIPMENT SHALL BE FULLY SCREENED FROM VIEW BY A 8' SOLID
MASONRY WALL. INDUSTRIAL STORAGE SCREEN WALLS SHALL BE
FINISHED WHERE THEY ARE EXPOSED TO PUBLIC VIEW FROM STREETS OR
ADJACENT NON-INDUSTRIAL USES.

4. S.E.S. PANELS AND ANY OTHER ABOVE GROUND UTILITY CABINET SHALL
BE FULLY SCREENED FROM VIEW FROM STREETS OR FROM AREAS
ACCESSIBLE TO CUSTOMERS AND THE GENERAL PUBLIC. SCREENING MAY
BE ACCOMPLISHED BY ANY ONE OF THE FOLLOWING METHODS:
A. FULLY RECESSING THE CABINET INTO THE BUILDING AND ENCLOSING

IT BY A SOLID DOOR OR DOORS SEPARATE FROM THE CABINET;
B. SCREENING WITH A DECORATIVE MASONRY WALL OF THE SAME

HEIGHT AS THE PANEL. THE SCREEN WALL MAY BE L-SHAPED,
U-SHAPED OR A STRAIGHT WALL PARALLEL TO THE CABINET,
DEPENDING ON THE LOCATION OF THE CABINET;

C. AN ALTERNATIVE SCREENING METHOD APPROVED BY THE PLANNING
DEPARTMENT PRIOR TO ISSUANCE OF ANY PERMITS.

5. THE LOCATION OF ALL ELECTRICAL UTILITY EQUIPMENT SHALL BE
IDENTIFIED ON THE CONSTRUCTION PLANS.

6. ROOF-MOUNTED MECHANICAL EQUIPMENT SHALL BE FULLY SCREENED BY
EITHER ONE OF THE FOLLOWING METHODS:
A. THE PARAPET WALL OF THE BUILDING SHALL EQUAL OR EXCEED THE

HEIGHT OF THE MECHANICAL UNITS, OR;
B. BY LOCATING THE MECHANICAL EQUIPMENT BEHIND THE ROOF

PLANES IN THE CASE OF MANSARD, HIP OR OTHER THAN FLAT ROOF.
7. ROOF MOUNTED MECHANICAL EQUIPMENT ENCLOSURES OR EQUIPMENT

SCREEN WALLS SHALL NOT PROJECT ABOVE THE ROOF PARAPET. TO THE
EXTENT PERMITTED BY LAW, SATELLITE DISHES SHALL BE FULLY SCREENED
BY A PARAPET WALL.

8. GROUND MOUNTED MECHANICAL EQUIPMENT SHALL BE FULLY
SCREENED FROM VIEW (FROM STREETS OR SURROUNDING COMMERCIAL
USES) BY A COMBINATION OF DECORATIVE WALLS AND AN EVERGREEN
VEGETATIVE HEDGE EQUAL TO OR EXCEEDING THE HEIGHT OF THE
EQUIPMENT.

9. PNEUMATIC TUBES, WHETHER METAL OR PLASTIC, SHALL BE EITHER:
A. ENCLOSED IN PILASTERS, COLUMNS OR OTHER ARCHITECTURAL

FEATURES OF THE CANOPY OR BUILDING, OR;
B. ROUTED UNDER GROUND.

10. ALL BACKFLOW PREVENTION DEVICES LARGER THAN 2" SHALL BE
SCREENED WITH LANDSCAPE LOCATED WITHIN A 6' RADIUS OF THE
DEVICE. ALL BACKFLOW PREVENTERS 2" OR SMALLER SHALL BE PLACED IN
A LOCKED WIRE MESH CAGE PAINTED TO MATCH THE PRIMARY BUILDING
COLOR.

11. ALL FREESTANDING LIGHT POLES SHALL:
A. BE LOCATED WITHIN LANDSCAPED AREAS OR PLANTER ISLANDS.
B. HAVE CONCRETE BASES PAINTED TO MATCH THE PRIMARY BUILDING

COLOR OR FINISHED TO MATCH PARKING SCREEN WALLS. CONCRETE
BASES FOR LIGHT POLES SHALL NOT EXCEED A HEIGHT OF 30" FROM
ADJACENT GRADE.

C. BE LOCATED TO AVOID CONFLICT WITH TREES.
12. SITE LIGHTING SHALL COMPLY WITH THE LIGHT AND GLARE CRITERIA SET

FORTH IN SECTION 4.103 OF THE LDC, INCLUDING A MAXIMUM
FREESTANDING LIGHT FIXTURE HEIGHT OF 25'.

13. LANDSCAPED AREAS ADJACENT TO PUBLIC RIGHT-OF-WAY SHALL BE
MOUNDED AND NATURALLY CONTOURED. NO MORE THAN 50% OF THE

REQUIRED (RIGHT-OF-WAY AND LANDSCAPING TRACTS) LANDSCAPING
FRONTING ADJACENT STREETS MAY BE USED FOR RETENTION. RETENTION
AREA SIDE SLOPES SHALL BE VARIED, AND NO SLOPE SHALL EXCEED A 4:1
MAXIMUM.

14. COMMERCIAL BUILDING DOWNSPOUTS SHALL BE INTERNALIZED.
INDUSTRIAL BUILDINGS MAY USE EXPOSED DOWNSPOUTS IF
ARTICULATED WITH THE ARCHITECTURE OF THE BUILDING AND BUILT
WITH A DURABLE MATERIAL SUCH AS STEEL.

15. COMMERCIAL DEVELOPMENT VEHICULAR ACCESS POINTS AND
PEDESTRIAN ACCESS WAYS SHALL INCLUDE SPECIAL PAVING TREATMENT
SUCH AS INTEGRAL COLORED STAMPED CONCRETE, BOAMANITE, OR
SIMILAR ALTERNATIVE. LOCATION AND MATERIAL SHALL BE REVIEWED
AND APPROVED BY THE PLANNING DEPARTMENT PRIOR TO THE ISSUANCE
OF A BUILDING PERMIT.

16. CUSTOMER, EMPLOYEE AND VISITOR PARKING SHALL BE SCREENED FROM
STREET VIEW BY LOW MASONRY WALLS. THE PARKING SCREEN WALLS
SHALL BE FINISHED ON BOTH SIDES USING THE SAME MATERIALS AND
COLORS, AND A DESIGN TO COMPLEMENT THAT OF THE MAIN BUILDING.

17. ALL EXTERIOR METAL SHALL BE FINISHED OR PAINTED TO MATCH THE
APPROVED PROJECT COLORS.

18. EXISTING ON-SITE PLANT MATERIAL DAMAGED DURING CONSTRUCTION
SHALL BE REPLACED WITH COMPARABLE SPECIES AND SIZE.
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NOTE:
FIRE LANES SHALL BE MARKED BY SIGNS PER TOG DETAIL #63 AND/OR
CURB PAINTED RED AND LABELED "FIRE LANE NO PARKING"
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PROJECT NARRATIVE 
 

Requesting a Proposed Minor General Plan Amendment 
and Rezoning to General Commercial (GC) for 

Neighborhood Min-Storage Facility. 
Southwest Corner of Val Vista Drive and Germann Road. 

Approximately 6.02 Gross Acres. 
 

The subject property above is currently in escrow to be purchased by Public Storage.  The 
property consists of approximately 6.02 gross acres and located at the southwest corner of Val 
Vista Drive and Germann Road.  Our request will be for the Town of Gilbert to approve a Minor 
General Plan Amendment and Rezoning requests from Shopping Center (SC) land use/zoning 
designations to General Commercial (GC) land use/zoning designations top allow for a proposed 
compatible neighborhood mini-storage facility by Public Storage.  The need for GC zoning is 
due to the fact that the proposed total gross building square footage exceeds the SC zoning’s 
building square footage’s maximum allowance of 75,000 square feet.  The proposed total gross 
area building square footage is 103,370 square feet, which is primarily associated with the 
interior hallways necessary for the enclosed/conditioned storage building.  However, the net 
rentable square footage (i.e., usable space) is only slightly higher than that allowed in SC, which 
is proposed to be at 78,738 square feet or 3,738 square feet over the 75,000 square foot 
allowance. 
 

The property also currently has a Planned Area Development (PAD) Overlay zoning 
designation, which will remain.  The PAD will allow for some appropriate and strategically 
located building setback/landscape setback deviations at the southwest corner of the property 
specifically adjacent to the existing open space tract along Granite Street for the neighborhood 
(i.e., Tract DD – Villages at Val Vista Phase 3, which is an existing 20’-5” landscaped area) and 
Val Vista Academy’s playing fields.   
 

Those building setback/landscape setback deviations are: 
 
Bldg./Landscape Setbacks:  Required    Provided Bldg. Provided Landscape 
 
Rear (Adj. to Val Vista Academy)     20’  0’   0’ 
 
Side (Granite Street)       20’  20’   10’ 
 
The main access to the property will be from Val Vista Drive via two (2) driveways with 

a secondary emergency access only solid gated entry to Granite Street located at the property’s 
western property line.  The total parking required is 10 spaces and they will be providing 16 total 
spaces.  There will also be a caretakers unit associated with this proposed development.  The 
neighborhood mini-storage facility will be developed in one phase. 
 

The proposed Minor General Plan Amendment and Rezoning requests will be consistent 
with the character of the area, along with a continued strong emphasis placed on integrating the 
neighborhood mini-storage building/site designs with the existing residential subdivision as well 
as the existing/proposed users located at this commercial corner.  Moreover, the location for a 
neighborhood mini-storage facility that is close to residential homes, as well as the freeway to 
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the north, will produce shorter vehicular trips for potential users and will provide an opportunity 
for combined trips with the ultimate full development of commercial/retail users at this major 
intersection. 
 

CONFORMANCE WITH THE TOWN’S GENERAL PLAN. 

The requests are consistent with and supported by several policies within the Town’s 
General Plan.  
 

CHAPTER 2 LAND USE AND GROWTH AREAS ELEMENT 
 

Goal 3.0, Manage growth to achieve an efficient, orderly and sustainable 
community. 
 

Policy 3.3 Classify land uses in a way that recognizes both the use of the property 
and the desired scale of the uses. 
 

Val Vista Drive and Germann Road is a highly traveled/busy intersection.  
The proposed use provides a buffer (i.e., visual, noise, traffic, and light) 
for the neighborhood and the adjacent school(s).  The limited amount of 
traffic associated with the proposed use and limited vehicular access will 
have no impact on the neighborhood, adjacent school(s), or to Val Vista 
Drive and Germann Road.  There are large vacant areas currently zoned 
Regional Commercial, Community Commercial, and Business Park zoning 
districts with height allowances appropriately located across Germann 
Road, which will allow for higher intensity/mix of uses closer to the 
freeway and away from the adjacent neighborhood that will serve this 
area and beyond. 

 
Goal 5.0, Promote commercial, retail, and employment land uses that are 
compatible with adjacent land uses and meet economic goals.  

 
Policy 5.3 Locate commercial and retail uses adjacent to residential uses in 
appropriate intensities to serve local, community and regional markets. 

 
The proposed design, height, and intensity of the use is more compatible 
with the adjacent neighborhood and fulfills a need for the local area as 
well as regionally. 

 
Goal 8.0 Promote cost efficient and logical expansion of infrastructure. 
 

Policy 8.2 Coordinate infrastructure financing and capital improvements with 
existing and projected development activity. 

 
The proposed development of this corner will help complete a portion of 
Germann Road at this intersection (i.e., the southern portion) and allow 
for easier access/circulation from the adjacent neighborhood by both 
pedestrians (via the continuation of the sidewalk) and vehicles heading 
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east and north to the freeway.  The Town is currently improving Germann 
Road from Val Vista Drive to Higley Road, which this will dovetail into. 

 
CHAPTER 3 CIRCULATION ELEMENT 

 
Goal 1.0, Create safe and efficient patterns of circulation. 

 
Policy 1.1 Promote the safety of turning lanes and driveway curb cuts 
through access management. 
 
The proposed development will utilize an existing decal lane and proposed 
curb cut along Val Vista Drive and not utilize an existing secondary 
access curb cut along Granite Street.  The Granite Street cub cut will be 
utilized for emergency access only, which was requested by the 
neighborhood (and agreed by the developer – Public Storage) to eliminate 
cut-through traffic. 

 
Policy 1.4 Utilize traffic calming devices and techniques to reduce speeds 
and minimize cut-through traffic in neighborhoods. 

 
The Granite Street cub cut will not be utilized except for emergency access 
only, which was requested by the neighborhood in order to eliminate cut 
through traffic.  The current zoning would allow traffic to utilize this 
existing curb cut potentially impacting the neighborhood with truck 
(delivery/refuse) and vehicle traffic. 

 
CHAPTER 6 COMMUNITY DESIGN ELEMENT 

 
Goal 1.0, Promote quality design for new development. 

 
Policy 1.3 Encourage residential/non-residential land use transitions that 
minimize negative impacts of commercial and industrial uses on adjacent 
residential uses. 
 
The proposed design (i.e., building elements and colors from the adjacent 
Meritage subdivision), height, and intensity (i.e., traffic, light, noise, and  
hours-of-operation) creates a more neighborhood friendly use and large 
enclosed building located on Germann and Val Vista buffers the 
neighborhood from vehicle noise/lights and future commercial/retail 
development that will occur north across Germann.   
 

Goal 6.0, Encourage developers to design attractive and functional retail and 
service facilities that serve the needs of residents, visitors and businesses. 

 
Policy 6.8 Encourage developers to de-emphasize the view of parking lots 
from public streets by placing buildings toward the front of the site and 
reducing the expanse of parking fields by breaking fields into smaller 
clusters.  Discourage the siting of gas pumps, drive-through windows or 
similar uses along street frontages. 
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The proposed design of a large 1-storty enclosed building located 
(fronting) along Germann Road and the need for minimal parking for the 
use, allows for the elimination of parking fields, rows of drive-through 
uses, etc., which are typical of most retail shopping centers.   
 

Goal 7.0, Encourage developers to design neighborhood retail and office uses 
to respect residential scale and character. 

 
Policy 7.1 Encourage use of scale, style and color schemes that are 
appropriate to the context of residential developments in the surroundings. 
 
The proposed design (i.e., building elements and colors from the adjacent 
Meritage subdivision), the height (1-story) with 2-story tower elements, 
streetscape enhances (i.e., low decorative walls and a new Meritage 
subdivision monument sign at Granite Street), and the solid 8’ decorative 
block wall design (similar to Mertiage’s walls) along with the opaque gate 
are respectful of the scale and style of the adjacent residential area.   

 
CHAPTER 7 ENVIRONMENTAL PLANNING ELEMENT 

 
Goal 7.0, Identify and attenuate noise sources and protect noise sensitive uses 
from high noise sources. 

 
Policy 7.5 Encourage the use of site planning and building 
materials/design as primary methods of noise attenuation. 
 
The proposed design of a large 1-storty enclosed block building located 
(fronting) along Germann Road buffers the noise from one of the busiest 
streets (Val Vista) as well as Germann.  Moreover, the solid 8’ decorative 
block wall with an opaque gate also buffers internal noise as opposed to, 
in the alternative, a loading dock area or open parking lot associated with 
typical retail shopping centers. 
 
Policy 7.8 Protect residential uses and other noise sensitive land uses from 
exposure to high noise levels and limit residential and other noise sensitive 
uses from encroachment into areas subject to high noise levels. 
 
The proposal for a large 1-storty enclosed block building maintains noise 
inside.  Moreover, the limited number of “roll-up door” style buildings 
and the level of use associated with a storage facility will not generate 
excessive noise.  The solid 8’ decorative block wall with an opaque gate 
and landscaping will also help buffer any ambient noise onsite. 
 

With that said, it is the primary desire of both the current property owner and Public 
Storage to develop a safe, clean, functional, and long term neighborhood mini-storage facility 
while continuing to be a responsible member of the Gilbert community.   
 

We therefore respectfully request your consideration/input/approval regarding the 
proposed neighborhood mini-storage facility’s Minor General Plan Amendment and Rezoning 
requests.   
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                                       TOWN OF GILBERT 
            PLANNING COMMISSION, REGULAR MEETING STUDY SESSION 
GILBERT MUNICIPAL CENTER, 50 E. CIVIC CENTER DRIVE GILBERT ARIZONA 

APRIL 1, 2015      
       

        
COMMISSION PRESENT: Chairman Joshua Oehler 
    Vice Chairman Kristofer Sippel  
    Commissioner Brent Mutti     
    Commissioner Jennifer Wittmann 
    Commissioner David Blaser 
    Commissioner Carl Bloomfield 
    
COMMISSION ABSENT: Commissioner David Cavenee 
    Alternate Todd Hall 
          
STAFF PRESENT:  Planning Services Manager Linda Edwards 
    Principal Planner Katherine Lorbeer    
    Senior Planner Amy Temes 
    Senior Planner Bob Caravona 
    Planner Nichole McCarty 
    Planner Nathan Williams 
      
ALSO PRESENT:  Town Council Member Brigette Peterson 
    Town Attorney Jack Vincent 
    Recorder Margo Fry 

CALL TO ORDER: 

 
Chairman Joshua Oehler called the meeting to order at 5:00 p.m. 
 
Review future plans for transit in Gilbert. 
 
Town Traffic Engineer Erik Guderian stated that there had been some interest in transit among various 
committees and commissions within the Town and he wanted to give a brief overview of some things that 
had been happening as well as some short-term and long-term goals. There are 7 existing bus routes in the 
Town which are as follows: 
 
Route 108 – Elliot Road 
Route 112 – Arizona Avenue 
Route 136 – Gilbert Road 
Route 156 – Williams Field Road 
Route 184 – Power Road 
LINK – Arizona Avenue (Bus Rapid Transit) 
Route 531 – Gilbert Express (Park-n-Ride along Gilbert Road) 
 
The current overall operating budget is $4.7 million for transit with the majority being funded through the 
Public Transportation Fund. There are some Arizona lottery funds that pay for Dial-a-ride.  In addition 
there is one rapid transit route that runs along Arizona Avenue and an express route that runs from the 
Gilbert park-and-ride in the Heritage District to downtown Phoenix.  Mr. Guderian referred to the 
information in the following graphic from page 2 of the staff report: 
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Mr. Guderian stated that over the years ridership has flattened out but that they were seeing an increase in 
ridership in Gilbert. Working extensively with surrounding communities the Gilbert Transportation Master 
Plan was just completed and adopted by Town Council in October 2014.  MAG and Valley Metro have a 
study that is looking at the entire East Valley and planning out bus routes for the next 5, 10 and 20 years to 
make sure that the routes are in the proper place and are in place to be able to support higher forms of 
transit whether that be light rail or commuter rail. MAG performed a study in 2010 looking at commuter 
rail for the entire Phoenix region and ADOT has sort of built on that and is looking at inner-city rail that 
was built on the commuter rail line and would actually link up high speed rail between Phoenix and 
Tucson. The preferred line would run through Gilbert. A program called the Fiesta Downtown Chandler 
Transit Study is looking at a light rail extension from the existing light rail that runs along Main Street, 
most likely along Dobson road or Alma School in Mesa and coming over to Arizona Avenue to touch 
Gilbert and then go into Chandler. They were looking ahead 20 years and wanted to plan ahead based on 
land use, current decisions that are made and where those significant bus routes or corridors should be 
where they look at transit.  Mr. Guderian said that a common comment when speaking with the public 
about vehicular, pedestrian and bike access and transit, transit was the most lacking in Gilbert, especially 
when you get South of the 202. They don’t have a lot of density to support a lot of transit in that area but 
they looked at a line along Val Vista essentially running the entire length of Gilbert from Riggs to Baseline 
connecting with Mesa and also a line along Queen Creek in the future. Those are long-term priorities.  Staff 
is currently working with Valley Metro to identify the routes with the highest transit propensity that could 
potentially be implemented in the next 5 years. There are several factors that need to be identified this can 
occur; the greatest factors being funding and fleet. The routes that are under full review are: 
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Route 120 – McQueen Road 
Route 77 – Baseline Road 
 
Mr. Guderian said that most people don’t want to talk about bus routes but everybody wants to talk about 
light rail and commuter rail and when it will be put into Gilbert. Commuter rail is a heavier rail that 
actually runs along dedicated railroad tracks and has fewer stops. Light rail is fun to ride and makes many 
stops but is not a great commuter option. In Gilbert’s General Plan and Transportation Master Plan there 
are stops identified in both the Heritage District and Cooley Station. The transitional step between having 
regular bus service and something like light rail or commuter rail is bus rapid transit which are higher 
frequency and many times branded buses and Gilbert will be looking at that.  Gilbert’s neighbors have 
identified Power road and Arizona Avenue as locations that may have that in the future. In Gilbert’s 
Transportation Master Plan they identified the Pecos/Williams Field corridor to connect both Arizona 
Avenue and Power Road and over to the University and airport. 
 
Commissioner Bloomfield asked if there was a CIP in place for Higley north of Warner. 
 
Mr. Guderian responded that they will be under contract this month to begin widening Higley Road and 
will build 2 lanes in each direction along with the median. 
 
Commissioner Blaser asked if staff had a best guess on timing for commuter rail for Gilbert. 
 
Mr. Guderian said that it would be a regional effort as the Town doesn’t have any funding identified for it. 
It would probably take a proposition to get funded. There is no specific date. 
 
GP15-02 - Villages at Val Vista - Request for Minor General Plan Amendment to change the land use 
classification of approximately 6.02 acres of real property generally located at the southwest corner 
of Val Vista Drive and Germann Road from Shopping Center (SC) land use classification to General 
Commercial (GC) land use classification. 
 
Z15-04 - Request to amend Ordinance No. 2299 and rezone approximately 6.02 acres of real property 
within the Villages at Val Vista Planned Area Development (PAD) generally located at the southwest 
corner of Val Vista Drive and Germann Road from approximately 6.02 acres of Shopping Center 
(SC) zoning district with a Planned Area Development overlay to approximately 6.02 acres of 
General Commercial (GC) zoning district with a Planned Area Development overlay. 
 
Senior Planner Amy Temes stated that the project site was located at the southwest corner of Val Vista 
Drive and Germann Road and is part of the Villages at Val Vista. In 2010 they saw a General Plan 
amendment for rezoning on that piece of property. It included a housing development around it to the West 
and the South. An aerial map was displayed and it was pointed out that the homes have developed and part 
of the commercial property has now become Ball Charter School and also located adjacent to the site is 
Primrose Preschool which is in the building process. The site is important as it is a Gateway into South 
Gilbert. The applicant is requesting a General Plan Amendment from Shopping Center (SC) to General 
Commercial (GC) and asking for a rezone from SC PAD to GC PAD. Under SC, the applicant is intending 
to build a personal public storage facility which is allowed under SC zoning for up to 75,000 ft.². The 
applicant has indicated they would like to build a center of approximately 102,000 ft.² so that would require 
going up to the next highest zoning category and GC does not restrict a single user or building to a specific 
square footage. There is a development plan and a few modifications that are being requested as part of the 
PAD. The site plan map was displayed. The entrance to this site will be off of Val Vista and is a shared 
entrance to Primrose Preschool. The main office would be at that location. Some of the design issues are 
what prompted the request for the modifications. The applicant has modified their plans in response to the 
neighborhood meeting. The applicant has gone out and talked to the neighbors about what they could do to 
bring their project into conformance to what the neighbors thought would be acceptable. Emails that were 
received from the neighbors prior to that may reflect different opinions when the case goes to public 
hearing. The elevations were displayed and it was noted that it was one story. If the applicant were to build 
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under SC zoning the odds are that they would do a two-story facility to leave enough land for other uses. 
Ms. Temes referred to the following information from page 4 and 5 of the staff report: 
 
Development Standard Existing SC Existing GC Proposed GC 

Modifications 
Size 75,000 no restriction  
Height 35/2 45  
Building Setback Front 25’ Front/Address from 

Germann Rd. 
25’  

Building Setback Side to Street  20’ from Val Vista Dr. 
/Granite St.  

20’  

Building Setback Rear 
Residential 

15’ from Val Vista 
Academy 

20’ 0’ to Val Vista 
Academy (Gilbert’s 
policy has waived 
interior setbacks to 
commercial) 

Landscape Front 50 x 250’ at arterial 
intersection  
25’ along Germann Rd. 

25’  

Landscape Side to Street 50 x 250’ at arterial 
intersection  
20’ Val Vista Dr./Granite 
St. 

20’ 10’ to Granite St.  

Landscape Setback Rear Non-
Res. 

15’ 20’ 0’ to Val Vista 
Academy (Gilbert’s 
policy has waived 
interior setbacks to 
commercial) 

Building Separation 15’ 15’  
Landscape % 15% 15% Information 

requested 
 
Ms. Temes said that the neighbors indicated that they preferred not to have a building, even though the 
building was acting as a wall, that it not be located along the property line. There is a wall, 3 foot landscape 
area and then the drive aisle internal to the site. The modifications that occurred at the South property line 
adjacent to the charter school and Primrose Preschool are such that if you put a landscape area and leave a 
gap of landscape behind the building and adjacent to the chain link fence of the sports field you have 
somewhat of a no man’s land. It is somewhat hard to patrol and maintain and is not of much use other than 
for retention. The applicant would like to have a 0 setback along that South property line and the East 
property line and the wall of the building would act as the boundary wall. Staff has requested that the 
applicant obtain a letter from the charter school stating that they agree to that and that the charter school 
fence would be taken down as the building is constructed. That is so they do not have the 2’ footer gap 
between the fencing and the wall which is another area that is very difficult to maintain. Ms. Temes 
displayed each of the elevations. She pointed out where the emergency access point is located. 
 
Commissioner Mutti asked if the letter from the school endorsing the zero building setbacks had been 
received. 
 
Ms. Temes said that it had not been received to date. 
 
Commissioner Mutti said that some of the emails that had been received from the neighbors contain 
concerns about undesirable elements that come with storage facilities and asked staff if there was any 
tangible or factual evidence of those concerns. 
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Planner Temes said that they had not received any complaints about storage facilities; however, she would 
put in a call to the police department for information regarding that and would forward that information to 
the Commissioners prior to the next hearing. 
 
Commissioner Mutti noted that the southeast portion was not on the plan and that portion is what has the 
shared drive with the school. Was that shared drive part of the application? 
 
Planner Temes responded that the school had it in their application to develop that part in conjunction with 
the developer and owner of the property so they could have their second  means of access in and out of the 
school. If they are under development at the same time it will be a joint development but they expect 
Primrose Preschool to begin construction in the very near future. It is the primary access for the site. 
 
Commissioner Mutti asked if there was any kind of justification being provided to warrant the reduction of 
the setback. 
 
Ms. Temes said that the dimension came from the neighbors input that they like trees. Trees take between 5 
and 10 feet depending on the size of the tree and they wanted landscape in that location. The applicant 
believed 10 feet was adequate and to do 20 feet was probably more than was needed to do what the 
neighbors were requesting. There is existing sidewalk and landscape along that area but the neighbors 
wanted a little bit more of a buffer. 
 
Commissioner Mutti said that in reading the comments from the neighbors those that have some level of 
support for the project seem to object to a reduction in the landscape buffer. 
 
Commissioner Wittmann asked if there was an average acreage size that is typically utilized for General 
Commercial. 
 
Planner Temes said that she did not believe there was any requirement or restriction for GC. 
 
Commissioner Wittmann asked if there was an estimate on the lot coverage amount. She said it felt as 
though the entire parcel was being absorbed by a building. 
 
Planner Temes said that it is a mini storage and it was not common for a mini storage to have a large 
amount of landscape internal to their walled yard. They are meeting the landscape requirements in the other 
areas as the modifications requested. She said she did not believe that there was an issue in meeting those 
requirements. 
 
Commissioner Wittmann said that she did not have any objection to the setback along the south and east 
property line adjacent to the school but did have some concern about the size of the facility. She said that 
typically they do not see those on a corner and she was not totally sold on the landscaping on the west side 
and the requests for the reduction. She did not currently see a reasonable justification for it. 
 
Vice Chairman Sippel said that the reality is that a storage facility could go in this area that was 75,000 ft.² 
or less and it could be 2 stories. He asked if there was any thought about what the applicant could do on the 
strength of the application going forward. He said they could conceivably come back with a design that fits 
within the current zoning and come back with a two-story 75,000 ft.² structure that’s 25 feet off of the 
property line and is massive. The current plan is one story and spread out. He said he was struggling with 
all of that. 
 
Planner Temes said if they went with a 75,000 ft.² unit it would primarily be on the Western end and odds 
are that access to Granite would need to be at full access and not just emergency access. The applicant is 
willing to commit to one story for this project. 
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Vice Chairman Sippel said he agrees with his fellow members in terms of the landscape on the west and to 
make it somewhat more robust. It needs to be one of the nicest storage facilities in Arizona because of the 
amount of traffic that it sees and because it is a central point into Gilbert. 
 
Planner Temes said that there has been some discussion about enhancing the corner to more than the two 
walls that are shown to create an entry feature for the entire community that is reflective of the Villages at 
Val Vista open space plan. The applicant is looking into that. 
 
Commissioner Blaser said that he would also like to see justification for the reduction in setbacks. He said 
he would be interested to see what it would look like if the zoning were left the same and they reduce the 
square footage to 75,000 ft.² by right. 
 
Chairman Oehler said that this was the first main intersection that you see when you come off the freeway 
going south and he would like to see a lot more put into the site and design of the building and that it not be 
just a big tower element with two little screen walls. He said that he felt they should also look at the 
parking.  The parking meets the requirements but seems to be inadequate.  He asked if they had a cross 
access agreement with the school.   
 
Planner Temes said that they anticipate a cross access agreement of some type between the two properties, 
however, from a parking standpoint the applicant states that most people park in front of their rollup door 
stalls and there is also a loading stall for a large truck within the drive isle.  Some people will also park 
along the drive isle.  The project does meet the standards for the Town.  
 
Chairman Oehler said when they come back he would like to see more attention paid to the design of the 
building and also how they deal with the landscaping on the side. 
 
GP15-03 - Request for a Minor General Plan Amendment to change the land use classification of 
approximately 5.04 acres of real property generally located at the northwest corner of Rome and 
Melrose Streets from 5.04 acres of Business Park Land Use Classification to 5.04 acres of General 
Office Land Use Classification. 
 
Z15-07 - Request to rezone approximately 5.04 acres of real property generally located at the 
northwest corner of Rome and Melrose Streets from Business Park (BP) zoning district with a 
Planned Area Development Overlay to General Office (GO) zoning district.   
 
Senior Planner Amy Temes stated that they were looking at an approximately 5 acre site which is just south 
of the Mercy Gilbert Hospital between Val Vista and Germann Roads on the northeast corner. The Val 
Vista 160 & Germann Planned Area Development (PAD) was created in conjunction with Improvement 
District 20 (ID 20).  The objective of these plans and improvements were to bring together numerous 
owners within a development area to create a cohesive plan with shared infrastructure.  The PAD 
designated the zoning districts compatible with the hospital/medical oriented uses, which act as a buffer to 
the large lot neighborhoods to the east.  The site plan was displayed and the various surrounding uses were 
pointed out.  The applicant is requesting to change to from Business Park (BP) to General Office (GO) 
category.  To the north and east is GO with BP to the west and to the south.  Ms. Temes said that staff 
wanted to amend the applicants request to GO with a PAD overlay.  She indicated the site plan and said 
that the  reason was that the corner that she indicated on the map was 14.5’ away from the property line and 
the requirement is 20’.  For that purpose they need to ask for a PAD overlay so they can modify that one 
condition for building setback and landscape.  Other than that the applicant meets all requirements in all 
categories. It is a skilled nursing facility of 3 stories and they are within the height requirement of the 
zoning district. This is an orthopedic recovery facility from the surgery Center in Phoenix. It is owned by 
the doctors who own the surgery center and they have facilities around the Valley where their patients go to 
do their rehab and recovery and it is solely for those orthopedic patients. The project is within the Central 
202 Core Growth Area, which encourages development of intense uses that support Gilbert’s target markets 
of Biotech, Life Sciences, Healthcare and Advanced Business Services.  Economic Development is in 
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support of medical oriented businesses within close proximity to Gilbert Mercy Hospital.  Skilled Nursing 
is considered a support use. 
 
Commissioner Wittmann said that she thought this was exactly what they hoped would come into that area 
and that she was excited about that. The use is compatible with the surrounding uses and she had no 
concerns or issues with the change in the zoning or General Plan classification. 
 
Commissioner Blaser asked for clarification between Business Park and General Office. 
 
Planner Temes said that office uses were allowed in Business Park, office and light industrial. In General 
Office there is somewhat of a difference in the uses and the users. You will see more class A office 
buildings in GO where you typically find more class B or C office buildings in BP. Skilled nursing and 
congregate care are not allowed under the BP category in order to separate those uses out from some uses 
that may have odors or noises that are not compatible with recovery environments. She noted that the 
whole area is within the vertical overlay. 
 
Z14-15-E - An amendment to the Town of Gilbert Land Development Code to amend Land Use 
Regulation Tables in all zoning districts, amend development regulations and site regulations in all zoning 
districts, amend sign regulations and subdivision regulations. 
 
Principal Planner Catherine Lorbeer said that in July 2014 the Planning Commission initiated a 
comprehensive cleanup to the Land Development Code (LDC) and so far has reviewed four distinct batches 
of code amendments. The purpose of the update was to modernize and enhance the LDC so that staff can 
be more responsive to the customer without compromising the land use compatibility or the quality of 
development. Batch E is the 5th group of amendments and the proposed changes focus on the Design 
Review Board (DRB).  Staff is proposing to add to the membership of the DRB more flexibility and adding 
any mix of the following would qualify as members of the board: 
 
a. A civil engineer; 
 
b. A landscape architect; 
 
c. An architect other than a landscape architect; 
 
d. A construction industry representative; 
 
e. A business owner or real estate broker; and  
 
f. A private citizen. 
 
Ms. Lorbeer said that they looked for projects that might lend themselves to a staff level approval. They 
found that business expansions in the employment districts could benefit from Administrative Design 
Review. They also, at a staff level, review open space plans for smaller subdivisions so they wanted to add 
that reference to the administrative Design Review section. Ms. Lorbeer stated that the DRB recently 
approved a building expansion in Light Industrial which had a previously approved site plan and building 
design. She indicated the site plan on display and said that the proposed expansion was approximately 
15,000 ft.², which is easily accommodated on the site. The design was consistent with the existing approved 
building. Staff is suggesting that building expansions be added to administrative design review and this 
would provide a pro-business enhancement in the employment zoning districts. 
 
Commissioner Blaser said that he believed that the changes were positive. He asked for clarification of the 
mix of professions for the Design Review Board. 
 
Ms. Lorbeer said that the DRB and the Council would like as much flexibility as possible depending on the 
interest from the community in serving on the Board. They would like to have a blend of design 
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professionals as well as people that have a stake in the industry to be able to participate. It is worded to be 
as flexible as possible. 
 
Commissioner Mutti said that in section 5.602 there was an addition for part B where it talked about 
employment zoning districts additions regardless of size and asked if that opened the door too wide. The 
addition could be well above the actual original building. 
 
Ms. Lorbeer said that staff wanted to see if the Commission was comfortable with having a large-scale 
expansion of an existing employment use or if there was some threshold. 
 
Commissioner Mutti said that perhaps the addition could somehow be gauged to the size of the existing 
building and perhaps there is a limit that you can’t more than double its size. Just so they don’t have a 5000 
ft.² original building and they come in with a 50,000 ft.² addition. That could happen under those terms. 
 
Discussion of Regular Meeting agenda  
 
Vice Chairman Sippel said that item 10, S14–12, item 11, UP14–12, and item 12, UP15–04 would be 
moved to the non-consent public hearing. 
 
ADJOURN MEETING 
 
Study Session Meeting adjourned at 6:00 p.m. 
 

________________________ 

Chairman Joshua Oehler 

 

ATTEST: 

________________________ 

Recorder Margo Fry 
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FINDING OF FACT 

Z15-0 NAME 
 
 
1. The proposed zoning amendment conforms to the General Plan and the Planned Area 

Development overlay zoning district.   
 
2. All required public notice has been conducted in accordance with applicable state and 

local laws. 
 

3. All required public meetings and hearings have been held in accordance with applicable 
state and local laws. 
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GP15-02 and Z15-04
Villages at Val Vista Public Storage
Attachment 5 - Ordinance

ORDINANCE NO. ________

AN ORDINANCE OF THE COMMON COUNCIL OF THE TOWN OF 
GILBERT, ARIZONA, AMENDING THE OFFICIAL ZONING MAP OF 
THE TOWN OF GILBERT, ARIZONA, BY AMENDING ORDINANCE 
NO. 2299 PERTAINING TO THE VILLAGES AT VAL VISTA PLANNED 
AREA DEVELOPMENT (PAD) BY REZONING APPROXIMATELY 6.02 
ACRES OF REAL PROPERTY GENERALLY LOCATEDAT THE 
SOUTHWEST CORNER OF VAL VISTA DRIVE AND GERMANN 
ROAD, IN ZONING CASE Z15 -04, FROM APPROXIMATELY 6.02 
ACRES OF TOWN OF GILBERT SHOPPING CENTER (SC) ZONING 
DISTRICT, ALL WITH A PLANNED AREA DEVELOPMENT OVERLAY 
DISTRICT TO 6.02 ACRES OF GENERAL COMMERCIAL (GC) ZONING 
DISTRICT, ALL WITH A PLANNED AREA DEVELOPMENT OVERLAY 
DISTRICT, AND AMENDING THE CONDITIONS OF DEVELOPMENT 
AS FOLLOWS:  REDUCE SIDE YARD SETBACK ADJACENT TO NON-
RESIDENTIAL USES, REDUCE THE REAR SET BACK FROM 75' TO 20' 
FOR BUILDINGS ADJACENT TO RESIDENTIAL USES, AND REDUCE 
LANDSCAPING SETBACK ADJACENT TO RESIDENTIAL USES FROM 
40' TO 10'. THE EFFECT OF THE REZONING WILL BE INCREASE 
INTENSITY AND THE SQUARE FOOTAGE ALLOWED FOR A SINGLE 
USER; AND RESTATING AND INCORPORATING THE PROVISIONS 
OF ORDINANCE NO. 2299 HEREIN; PROVIDING FOR REPEAL OF 
CONFLICTING ORDINANCES; PROVIDING FOR NON-
SEVERABILITY; AND PROVIDING FOR PENALTIES.

WHEREAS, by adoption of this Ordinance, the Town Council desires to amend 
conditions of development relating to the development of certain parcels within the Villages at 
Val Vista Planned Area Development (PAD) pursuant to the Town of Gilbert Zoning Code 
requirements for a Planned Area Development to allow for the development of General 
Commercial uses; and

WHEREAS, the Town Council has determined that this amendment to the 
Official Zoning Map and the Planned Area Development conditions of development conforms 
with the Town of Gilbert General Plan as amended, any applicable Specific Area Plan, 
neighborhood, or other plan, and any overlay zoning district; and

WHEREAS, all required public notice was provided and all required public 
meetings and hearings were held in accordance with applicable state and local laws; and 

WHEREAS, that certain document entitled Exhibit 3:  Amended Development 
Plan of the Villages at Val Vista Planned Area Development, dated June 25, 2015 is attached 
hereto and incorporated by this reference.  
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NOW THEREFORE, BE IT ORDAINED by the Common Council of the Town 
of Gilbert, Arizona, as follows:

Section I. In General.

1. The Official Zoning Map of the Town of Gilbert, Arizona is hereby 
amended by amending Ordinance No. 2299 relating to the Villages at Val Vista PAD by 
changing the zoning classification of real property consisting of approximately 6.02 acres located 
at the southwest corner of Val vista Drive and Germann Road (the “Property”), as described in 
the legal description, Exhibit 1, and as shown on the Zoning Exhibit (map) in Exhibit 2, both 
attached hereto and incorporated herein, from 6.02 acres of Town of Gilbert Shopping Center 
(SC) zoning district, all with a Planned Area Development Overlay District to 6.02 acres of 
General Commercial (GC) zoning district, all with a Planned Area Development Overlay 
District.

2. Ordinance No. 2299 relating to the Villages at Val Vista PADis amended 
by adding new Exhibit 3, attached hereto and incorporated herein, and making that Exhibit part 
of the Development Plan for the Villages at Val Vista PAD, as set forth in or attached to 
Ordinance No. 2299 to read as follows:

EXHIBIT 3:  Amended Development Plan of the Villages at Val Vista PAD, 
dated June 25, 2015.]

3. Ordinance Nos. 2299 relating to the Villages at Val Vista PAD is further 
amended by restating and amending the development conditions for which development of the 
Property is conditioned, as set forth below (additions shown in ALL CAPS, deletions shown in 
strikeout):

a. Dedication to the Town for Val Vista Drive and Germann Road rights-
of-way that are adjacent to the Project shall be completed at the time 
of final plat recordation or sooner if required by the Town Engineer.  
Dedication of Val Vista Drive and Germann Road shall extend 70 feet 
from the centerline.  

b. Construction of required off-site improvements to Val Vista Drive and 
Germann Road shall be required per the Phasing Plan Exhibit. No 
occupancy permits shall be issued within any phase of the Project until 
the corresponding improvements of that phase are complete.  If the 
Town requests construction of the off-site improvements prior to the 
construction of a phase, in lieu of construction, the Developer may 
enter into a Reimbursement Development Agreement with the Town 
for payment by the Developer of Developer’s pro rata share of the 
costs of the off-site improvements of that phase to satisfy the 
requirements of this condition. 

c. Developer shall complete recordation of easements for pedestrian, 
bicycle, equestrian, multi-use or other public access trail system by the 
time of final plat recordation or sooner if required by the Town 
Engineer.
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d. The Developer shall execute water and sewer buy-in agreements, 
whereby the developer shall pay for its proportional share of water and 
sewer mains prior to final plat approval.  

e. Dedication to the Town of Gilbert for public utility easements adjacent 
to Val Vista Drive and Germann Road shall be completed prior to or at 
the time of recordation of the final plat or sooner if required by the 
Town Engineer.

f. A Development Reimbursement and Lien Agreement for required off-
site improvements to Val Vista Drive adjacent to the Project shall be 
executed and provided to the Town prior to the effective date of this 
ordinance.  Failure by Developer to execute a Development 
Reimbursement Agreement and Lien Agreement prior to the effective 
date of this ordinance may result in reversion of the zoning to the prior 
zoning classification.  If Developer constructs the improvements, 
Gilbert shall release Developer from its obligations under the 
Development reimbursement Agreement.

g. The Project shall be developed in conformance with the Town’s 
zoning requirements for the zoning districts and all development shall 
comply with the Town of Gilbert Land Development Code except as 
modified by the following:

Development Standard SF-D Shopping Center
Side Building Setback 
Adjacent to Residential

Per LDC 45’

Rear Building Setback 
Adjacent to Residential

Per LDC 45’

Side Landscape Setback 
Adjacent to Residential

Per LDC 20’

Rear Landscape Setback 
Adjacent to Residential

Per LDC 20’

4.109A.c Separation Fencing 
between residential and 
commercial uses  

Not Required 
when adjacent to 
open space

Not required when 
adjacent to open 
space

Local Street Cross-Section 43’ ROW N/A

DEVELOPMENT 
STANDARDS

GENERAL COMMERCIAL 
MODIFICATIONS

BUILDING SETBACK 
SIDE TO NON-
RESIDENTIAL

0’ TO VAL VISTA ACADEMY AND 
PRIMROSE PRESCHOOL

BUILDING SETBACK 
REAR TO RESIDENTIAL

20’

LANDSCAPE SIDE TO 
NON-RESIDENTIAL

0’ TO VAL VISTA ACADEMY 

LANDSCAPE SETBACK 10’
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TO REAR RESIDENTIAL.
HEIGHT 1-STORY

h. The Developer shall create a new Homeowner’s Association (HOA) or 
Property Owner’s Association (POA) for the ownership, maintenance, 
landscaping, improvements and preservation of all common areas and 
open space areas and landscaping within the rights-of-ways.  

Section II. Providing for Repeal of Conflicting Ordinances.

All ordinances and parts of ordinances in conflict with the provisions of this 
Ordinance or any part of the Code adopted herein by reference, are hereby repealed.

Section III. Providing for Non-Severability.

If any section, subsection, sentence, clause, phrase or portion of this Ordinance is 
for any reason held to be invalid or unconstitutional by the decision of any court of competent 
jurisdiction, then this entire ordinance is invalid and shall have no force or effect.

Section III. Providing for Penalties.

Any person found responsible for violating this Ordinance shall be subject to the 
civil sanctions and habitual offender provisions set forth in Sections 5.1205 and 5.1206 of the 
Gilbert Land Development Code.  Each day a violation continues, or the failure to perform any 
act or duty required by this zoning ordinance, the Zoning Code or by the Town of Gilbert 
Municipal Court continues, shall constitute a separate civil offense.

PASSED AND ADOPTED by the Common Council of the Town of Gilbert, 
Arizona, this _____ day of _______________, 20__, by the following vote:

AYES: ________________________________________________________________

NAYES: ________________________ ABSENT: __________________________

EXCUSED: ______________________ ABSTAINED: ______________________

APPROVED this ____ day of __________________, 20__.

___________________________________
John W. Lewis, Mayor 

ATTEST:

______________________________
Catherine A. Templeton, Town Clerk
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APPROVED AS TO FORM:

__________________________________________
L. Michael Hamblin 
Town Attorney

I, CATHERINE A. TEMPLETON, TOWN CLERK, DO HEREBY CERTIFY THAT A TRUE 
AND CORRECT COPY OF THE ORDINANCE NO. _______ ADOPTED BY THE 
COMMON COUNCIL OF THE TOWN OF GILBERT ON THE __ DAY OF _____________, 
20__, WAS POSTED IN FOUR PLACES ON THE __ DAY OF ______________, 20__.

______________________________
Catherine A. Templeton, Town Clerk

The following exhibits are attached hereto and incorporated herein:
1.   Legal Description
2.   Zoning Map
3.   Amended Development Plan of the villages at Val Vista PAD
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ARCHITECT:
RKAA ARCHITECTS, INC
2233 E. THOMAS RD
PHOENIX, AZ  85016
CONTACT: ROBERT KUBICEK
PM: MARALYCE CORBETT
PHONE: 602-955-3900 X. 116
EMAIL: MCORBETT@RKAA.COM

DEVELOPER:
PUBLIC STORAGE/VIVO DEVELOPMENT
701 WESTERN AVENUE
GLENDALE, CA 85016
CONTACT: PHIL WILLIAMS/DAVID LU
PM: MARALYCE CORBETT
PHONE: 602-955-3900 X. 116
EMAIL: MCORBETT@RKAA.COM

SITE DATA
EXISTING ZONING SC PAD -  REZONE TO GC PAD
PLANNED AREA DEVELOPMENT OVERLAY (PAD) TO REMAIN

PARCEL# 304-57-897
SITE AREA TOTAL 193,192 S.F. (4.44 ACRES) = NET

262,542 S.F. (6.02 ACRES) = GROSS

LOT COVERAGE 102,952/193,192=53.2%

PROPOSED USE STORAGE: PERSONNEL PROPERTY
MAX BUILDING HEIGHT 45'
PROPOSED BUILDING HEIGHT 29'-8"

PROJECT DESCRIPTION PROPOSED SELF STORAGE FACILITY WITH MANAGERS
RESIDENCE

ZONING: BLDG/LANDSCAPE SETBACKS
FRONT (VAL VISTA) 50' BLDG/LS REQ.

SIDE YARD (GRANITE STREET &
GERMANN ROAD) 20' BLDG/LS: 20' BLDG/10' LS*

*GRANITE STREET REQUESTED DEVIATION DISTANCE TO BLOCK WALL 10'. 20' OF BLDG SETBACK
MAINTAINED

REAR (ADJACENT TO VAL VISTA
ACADEMY)

20' BLDG/LS REQ: 0' BLDG/LS SETBACK PROVIDED:
REQUESTING 0' SETBACK

PARKING CALCULATION

TOTAL PARKING REQUIRED STORAGE W/ 1 DWELLING UNIT =  8 SPACES PLUS 2 COVERED
SPACES PER DWELLING UNIT : 10 SPACES REQUIRED

TOTAL PARKING PROVIDED 14 SPACES PROVIDED
BIKE PARKING REQ/PROVIDED 1 SPACE REQ/5 PROVIDED

SITE

GERMANN ROAD

NORTH

SCALE:

VICINITY MAP
N.T.S.

A R C H I T E C ST , I N C

BUILDING DATA
LOCATION OFFICE/APT COND.

STORAGE
NON-COND.
STORAGE SUBTOTAL

BUILDING #1 2,470 S.F. 76,542 S.F. 79012
BUILDING #2 8,025 S.F. 8025
BUILDING #3 6,047 S.F. 6047
BUILDING #4 5,415 S.F. 5415
BUILDING #5 4,047 S.F. 4047

SUBTOTAL 76542 S.F. 23534 S.F.
NET RENTABLE CALC 70% 95%

SUBTOTAL NRSF 53,579 S.F. 22,357 S.F. 75936

TOTAL BLD SF 102546

TOWN OF GILBERT SITE PLAN NOTES:
1. ALL UTILITY LINES LESS THAN 69 KV ON OR CONTIGUOUS TO THE SITE

SHALL BE INSTALLED OR RELOCATED UNDER GROUND.
2. ALL TRASH ENCLOSURES SHALL INCLUDE FULLY OPAQUE SCREENING

GATES, FINISHED AND PAINTED TO MATCH THE ENCLOSURE. SCREENING
GATES SHALL NOT OPEN INTO VEHICULAR DRIVE AISLES. TRASH
ENCLOSURES ARE NOT REQUIRED IN INDUSTRIAL DISTRICTS IF LOCATED
INSIDE AN ENCLOSED YARD WHICH IS SCREENED BY A PERIMETER WALL
AT LEAST 6 FEET IN HEIGHT.

3. ALL OUTDOOR STORAGE AREAS FOR STORAGE OF MATERIALS AND
EQUIPMENT SHALL BE FULLY SCREENED FROM VIEW BY A 8' SOLID
MASONRY WALL. INDUSTRIAL STORAGE SCREEN WALLS SHALL BE
FINISHED WHERE THEY ARE EXPOSED TO PUBLIC VIEW FROM STREETS OR
ADJACENT NON-INDUSTRIAL USES.

4. S.E.S. PANELS AND ANY OTHER ABOVE GROUND UTILITY CABINET SHALL
BE FULLY SCREENED FROM VIEW FROM STREETS OR FROM AREAS
ACCESSIBLE TO CUSTOMERS AND THE GENERAL PUBLIC. SCREENING MAY
BE ACCOMPLISHED BY ANY ONE OF THE FOLLOWING METHODS:
A. FULLY RECESSING THE CABINET INTO THE BUILDING AND ENCLOSING

IT BY A SOLID DOOR OR DOORS SEPARATE FROM THE CABINET;
B. SCREENING WITH A DECORATIVE MASONRY WALL OF THE SAME

HEIGHT AS THE PANEL. THE SCREEN WALL MAY BE L-SHAPED,
U-SHAPED OR A STRAIGHT WALL PARALLEL TO THE CABINET,
DEPENDING ON THE LOCATION OF THE CABINET;

C. AN ALTERNATIVE SCREENING METHOD APPROVED BY THE PLANNING
DEPARTMENT PRIOR TO ISSUANCE OF ANY PERMITS.

5. THE LOCATION OF ALL ELECTRICAL UTILITY EQUIPMENT SHALL BE
IDENTIFIED ON THE CONSTRUCTION PLANS.

6. ROOF-MOUNTED MECHANICAL EQUIPMENT SHALL BE FULLY SCREENED BY
EITHER ONE OF THE FOLLOWING METHODS:
A. THE PARAPET WALL OF THE BUILDING SHALL EQUAL OR EXCEED THE

HEIGHT OF THE MECHANICAL UNITS, OR;
B. BY LOCATING THE MECHANICAL EQUIPMENT BEHIND THE ROOF

PLANES IN THE CASE OF MANSARD, HIP OR OTHER THAN FLAT ROOF.
7. ROOF MOUNTED MECHANICAL EQUIPMENT ENCLOSURES OR EQUIPMENT

SCREEN WALLS SHALL NOT PROJECT ABOVE THE ROOF PARAPET. TO THE
EXTENT PERMITTED BY LAW, SATELLITE DISHES SHALL BE FULLY SCREENED
BY A PARAPET WALL.

8. GROUND MOUNTED MECHANICAL EQUIPMENT SHALL BE FULLY
SCREENED FROM VIEW (FROM STREETS OR SURROUNDING COMMERCIAL
USES) BY A COMBINATION OF DECORATIVE WALLS AND AN EVERGREEN
VEGETATIVE HEDGE EQUAL TO OR EXCEEDING THE HEIGHT OF THE
EQUIPMENT.

9. PNEUMATIC TUBES, WHETHER METAL OR PLASTIC, SHALL BE EITHER:
A. ENCLOSED IN PILASTERS, COLUMNS OR OTHER ARCHITECTURAL

FEATURES OF THE CANOPY OR BUILDING, OR;
B. ROUTED UNDER GROUND.

10. ALL BACKFLOW PREVENTION DEVICES LARGER THAN 2" SHALL BE
SCREENED WITH LANDSCAPE LOCATED WITHIN A 6' RADIUS OF THE
DEVICE. ALL BACKFLOW PREVENTERS 2" OR SMALLER SHALL BE PLACED IN
A LOCKED WIRE MESH CAGE PAINTED TO MATCH THE PRIMARY BUILDING
COLOR.

11. ALL FREESTANDING LIGHT POLES SHALL:
A. BE LOCATED WITHIN LANDSCAPED AREAS OR PLANTER ISLANDS.
B. HAVE CONCRETE BASES PAINTED TO MATCH THE PRIMARY BUILDING

COLOR OR FINISHED TO MATCH PARKING SCREEN WALLS. CONCRETE
BASES FOR LIGHT POLES SHALL NOT EXCEED A HEIGHT OF 30" FROM
ADJACENT GRADE.

C. BE LOCATED TO AVOID CONFLICT WITH TREES.
12. SITE LIGHTING SHALL COMPLY WITH THE LIGHT AND GLARE CRITERIA SET

FORTH IN SECTION 4.103 OF THE LDC, INCLUDING A MAXIMUM
FREESTANDING LIGHT FIXTURE HEIGHT OF 25'.

13. LANDSCAPED AREAS ADJACENT TO PUBLIC RIGHT-OF-WAY SHALL BE
MOUNDED AND NATURALLY CONTOURED. NO MORE THAN 50% OF THE

REQUIRED (RIGHT-OF-WAY AND LANDSCAPING TRACTS) LANDSCAPING
FRONTING ADJACENT STREETS MAY BE USED FOR RETENTION. RETENTION
AREA SIDE SLOPES SHALL BE VARIED, AND NO SLOPE SHALL EXCEED A 4:1
MAXIMUM.

14. COMMERCIAL BUILDING DOWNSPOUTS SHALL BE INTERNALIZED.
INDUSTRIAL BUILDINGS MAY USE EXPOSED DOWNSPOUTS IF
ARTICULATED WITH THE ARCHITECTURE OF THE BUILDING AND BUILT
WITH A DURABLE MATERIAL SUCH AS STEEL.

15. COMMERCIAL DEVELOPMENT VEHICULAR ACCESS POINTS AND
PEDESTRIAN ACCESS WAYS SHALL INCLUDE SPECIAL PAVING TREATMENT
SUCH AS INTEGRAL COLORED STAMPED CONCRETE, BOAMANITE, OR
SIMILAR ALTERNATIVE. LOCATION AND MATERIAL SHALL BE REVIEWED
AND APPROVED BY THE PLANNING DEPARTMENT PRIOR TO THE ISSUANCE
OF A BUILDING PERMIT.

16. CUSTOMER, EMPLOYEE AND VISITOR PARKING SHALL BE SCREENED FROM
STREET VIEW BY LOW MASONRY WALLS. THE PARKING SCREEN WALLS
SHALL BE FINISHED ON BOTH SIDES USING THE SAME MATERIALS AND
COLORS, AND A DESIGN TO COMPLEMENT THAT OF THE MAIN BUILDING.

17. ALL EXTERIOR METAL SHALL BE FINISHED OR PAINTED TO MATCH THE
APPROVED PROJECT COLORS.

18. EXISTING ON-SITE PLANT MATERIAL DAMAGED DURING CONSTRUCTION
SHALL BE REPLACED WITH COMPARABLE SPECIES AND SIZE.
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NOTE:
FIRE LANES SHALL BE MARKED BY SIGNS PER TOG DETAIL #63 AND/OR
CURB PAINTED RED AND LABELED "FIRE LANE NO PARKING"
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THIS PLAN HAS BEEN PREPARED WITHOUT THE AID OF A
SURVEY.  ALL PROPERTY BOUNDARIES ARE ROUGH
APPROXIMATIONS.  THIS DRAWING IS TO BE USED FOR
CONCEPTUAL PURPOSES ONLY AND IT IS NOT TO BE THE
BASIS FOR ANY LEGALLY BINDING DOCUMENTATION.
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Planning Commission
Study Session 6-3-15

1

TOWN OF GILBERT
PLANNING COMMISSION STUDY SESSION

GILBERT MUNICIPAL CENTER, 50 E. CIVIC CENTER DRIVE, GILBERT AZ
JUNE 3, 2015

COMMISSION PRESENT: Chairman Joshua Oehler
Vice Chairman Kristofer Sippel
Commissioner David Cavenee
Commissioner Brent Mutti
Commissioner David Blaser
Commissioner Carl Bloomfield
Commissioner Jennifer Wittmann

COMMISSION ABSENT: None

STAFF PRESENT: Planning Services Manager Linda Edwards
Senior Planner Amy Temes
Senior Planner Bob Caravona

ALSO PRESENT: Town Council Member Brigette Peterson
Town Attorney Jack Vincent
Recorder Margo Fry

CALL TO ORDER

Chairman Joshua Oehler called the meeting to order at 5:35 p.m.

Oath of Office

The Oath of Office for the Planning Commission was administered by Town Council Member Brigette 
Peterson to Commissioner David Blaser, Commissioner Carl Bloomfield and Commissioner Kristofer 
Sippel.

GP15-05: REQUEST FOR MINOR GENERAL PLAN AMENDMENT TO CHANGE THE LAND 
USE CLASSIFICATION OF APPROXIMATELY 16.73 ACRES OF REAL PROPERTY 
GENERALLY LOCATED EAST OF THE INTERSECTION OF COLORADO STREET AND 
DESERT LANE FROM GENERAL COMMERCIAL (GC) LAND USE CLASSIFICATION TO 
LIGHT INDUSTRIAL (LI) LAND USE CLASSIFICATION; AND,

Z15-11: REQUEST TO REZONE APPROXIMATELY 16.73 ACRES OF REAL PROPERTY 
GENERALLY LOCATED EAST OF THE INTERSECTION OF COLORADO STREET AND 
DESERT LANE FROM GENERAL COMMERCIAL (GC) ZONING DISTRICT TO LIGHT 
INDUSTRIAL (LI) ZONING DISTRICT.

Senior Planner Bob Caravona stated that this was an exciting project proposed for an area that has been 
laying fallow for a time with a General Commercial (GC) use. The applicant’s request is for a General Plan 
Amendment from General Commercial to Light Industrial (LI).  The property would need to be rezoned 
from GC to LI. The subject site is east of the intersection of Colorado Street and Desert Lane and is a 16 
acre site that is improved with parking and serves some ancillary service to the body shop next door. The 
zoning is GC. A vicinity map was displayed and it was pointed out that the site was east of N. Arizona Ave. 
and south of Baseline which is two main arterial ways. The site was originally part of the Fiesta Tech PAD 
that was created. It is noteworthy at the request of the property owner, the underlying zoning of the 20 acre 

GP15-02 and Z15-04: Villages at 
Val Vista Public Storage
Attachment 8 – Planning 
Commission Meeting Minutes
June 25, 2015
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parcel (includes the 16 acre subject property) site was previously rezoned from Multi-family (R-4) to Light 
Industry (I-2) with the adoption of Ordinance No. 894 on  September 27, 1994. However, on March 3, 
2005, the Town Council adopted the Land Development Code by approving Ordinance No. 1625 which 
also rezoned the subject site from Light Industry (I-2) to General Commercial (GC).  With this application, 
the applicant desires to amend the general plan and change the zoning back to Light Industrial (LI). 
Photographs were displayed of the site and the surrounding properties. It was noted that the site is on a 
small street that doesn’t have a great amount of traffic to generate retail or commercial business. A photo 
was displayed of the entrance which was treed with mature landscaping and looked like an employment 
center. The actual site doesn’t fit the land use that is prescribed for it. The surrounding buildings are high 
tech design and the applicant has equal architecture. This is clean business, clean tech. An apartment 
complex is located next door. A neighborhood meeting was held on April 16, 2015 from 6 p.m. to 7 p.m. at 
the Gilbert Community Center’s Willow Room.   Notice of the meeting was sent to property owners within 
300’ and registered neighborhood associations within 1,000’. Two persons attended the meeting.  One 
person, who lives in Mesa’s across from Country Club Drive, learned of the meeting by walking past the 
posted site. He was curious about the project as this was along his jogging route.  He did not indicate 
opposition to the project.  The other person was a maintenance employee of the apartment complex directly 
south and adjacent to the site. He inquired about the development standards. The applicant proposes to 
develop an employment park with two buildings approximating 233,000 square feet square feet that could 
generate up to 400 new jobs for the Town of Gilbert. Maximum height would increases from 45’ to 55’ 
with Light Industrial (LI) zoning.   Building side and rear setbacks to non-residential properties decrease 
from 20’ to 15’ and 20’ to 0’, respectively.  Landscaping setbacks decrease with a zone change from 
General Commercial (GC) to Light Industrial (LI) as follows: front yard landscaping decreases from 25’ to 
20’; landscape residential decreases from 40’ to 25’; landscape side non-residential / employment 20’ to 
15’; landscape setback rear non-residential/ employment 20’ to 5’; and landscape area percentage drops 
from 15% to 0%.   A pre-application has been received and the applicant is moving forward with revisions 
and designs to refine the proposal. A site plan was displayed and the access points were indicated. The 
proposal is compatible with the surrounding areas. A comparison table of development standards was 
displayed.

Commissioner Blaser asked if the developer had a tenant for the space as 400 jobs were mentioned in the 
presentation.

Planner Caravona said that the developer was in negotiation.

Commissioner Cavenee said that there appeared from the aerial to be some parking that may be utilized by 
an adjacent property.

Planner Caravona said that he believed the area was part of Earnhardt Auto.

Commissioner Wittmann said that the proposed use fits well within the area, especially since it does not 
have any frontage or visibility.

Commissioner Cavenee said that he thought it was a good use and blended well with the existing area and 
that he was supportive.

Discussion of Regular Meeting agenda 

Vice Chairman Sippel announced that they would move items 11, UP15-07 and 12, Z15-08 to the Consent 
Agenda. 
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ADJOURN MEETING

Study Session Meeting adjourned at 5:50 p.m.

_______________________________

Chairman Joshua Oehler

ATTEST:

_______________________________

Recorder Margo Fry
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From: Kevin
To: Amy Temes
Subject: Storage facility - SW corner Germann and Val Vista
Date: Wednesday, June 03, 2015 3:55:38 AM

Hi Amy,

Please read my comments below regarding opposition to the planned zoning changes and ordinance variance.

Setbacks are a big concern - particularly on the west side where it is adjacent to residential housing. Part of the
 justification provided by the planner states that the residential properties are already 75’ from the west border of the
 storage facility. This is misleading - the 75’ setback ordinance is not meant as an absolute distance, but rather an
 additional easement that complements existing barriers such as the street and landscape border already in place.
 Residents do not want a commercial facility that close to their property line. The requested variance is significant.

Bottom line - setbacks would not be needed if the facility adheres to the original SC classification. This enormous
 structure is simply not a fit, hence the current zoning of this plot. Major setback variances are required because the
 current plan simply exceeds the capacity of site.The original 75k sq ft limitation of the SC classification is
 appropriate. Current classifications and ordinances are in place for a good reason. This is an eyesore and clearly not
 a fit for the existing community.

There are also concerns about a storage facility being in such close proximity to the schools. Hazardous materials
 are frequently stored in these units. Management has no realistic way to strictly enforce items stored in these units.
 There are also concerns around large trucks with inexperienced drivers near the school and our children. This is
 especially true assuming a plan to accommodate the SC classification requirement is put forth, where the planner
 has stated Granite would likely become a designated entry / exit point. I tried researching statistics regarding
 storage facilities in such close proximities to schools - I couldn’t find anything because it is clearly rarely - if ever
 done. I encourage members of the Planning Commission to look at a similar case in Rockville, MD now resulting in
 lawsuits. Rockville has proposed zoning changes barring self storage facilities from being located within 250 feet of
 a school. Perhaps wisdom in other communities can be leveraged and shared.

The planner cites land to the north as RC (Regional Commercial). This is not adjacent to residential - it is on the
 north side of Germann. Are there similar land plots nearby adjacent to schools and residential zoned as GC? Is this
 a “spot zoning” request?

As for support from the school (Primrose - not yet built), a letter of support was offered by the Vice President of
 Real Estate and Development. The actual educators may have a very different view than a real estate VP /
 developer.  I have personally spoken to some of the educators at Val Vista Academy who are 100% against this. I
 am still gathering data and trying to compile in such a way that provides factual data while respecting the privacy of
 those that spoke in opposition (per their request). I have also requested feedback from Dr. Camille Casteel
 (Superintendent of CUSD) and Dr. Christina Kishimoto (Superintendent Gilbert USD) regarding their thoughts on a
 such a facility directly adjacent to a school. While Chandler or Gilbert public schools are not directly impacted by
 this development, feedback from highly respected members of our community should be considered valuable and
 pertinent. Additionally, I have circulated flyers in our community and have an online site where people can sign a
 petition.

Best Regard,

Kevin Holderbach
1480 E. Flamingo Way
Gilbert, AZ  85297
480-404-8685

** Please do not post my personal contact information (address, phone) in the minutes or any publicly available

59 of 63

mailto:kevin@timesend.net
mailto:Amy.Temes@gilbertaz.gov
amyt
Rectangle



 documents. This is provided so you have my contact information. All other aspects of this correspondence can be
 shared, which was the intent.
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From: Roy McLaren
To: Amy Temes
Cc: Nichole McCarty; Roy McLaren
Subject: GP15-02 and Z15-04, SWC Val-Vista Dr. and Germann Rd. Applicant Public Storage
Date: Wednesday, June 03, 2015 12:33:21 AM

 
Hi Amy,

It was good meeting you and Nichole earlier this evening regarding GP15-02 and Z15-04, SWC
 Val-Vista Dr. and Germann Rd.

I have now had a chance to speak with some of my neighbors. It would indeed seem that I am
 far from alone with my strong concerns with Public Storage's intent to build a mini storage
 facility on the 6.02 acre site to the East of Villages of Val Vista phase 3 residential
 development. From those I spoke with the dominant view is that this type of development is
 completely incompatible primarily given its very close proximity to our residential community.
 There are other concerns as well which I think are well captured on pg 9 of your report, so I
 do not need to repeat them. My wife and I share in these concerns and oppose the planned
 development as a whole. It is our strong opinion that the proposed development by Public
 Storage does not in any way add value to the immediate and nearby community, but rather
 the opposite.

According to the proposed plan this will be a highly industrialized looking, more or less single
 function, commercial development involving at-least one extremely large mono-building
 greater than 100,000 sq ft and will be surrounded by a tall perimeter wall. In addition to this
 the plan includes design elements with strong, bright signature coloration of Public Storage.
  In terms of function, service, scale  and appearance  the planned development by Public
 Storage can be argued to be not fulfilling many aspects of the land use and community design
 element goals listed on pg's 3 and 4 of your report.

In addition, my wife and I specifically oppose GP15-02 and Z15-04 together with Public
 Storage's application to amend conditions of the Villages of Val Vista Planned Area
 Development to reduce setback requirements according to SC and GC zoning development
 code. Public Storage's justifications for these amendments on pg 9 are clearly insufficient.
 They are strictly from Public Storage's own point of view and solely reflect their own
 commercial interests and desire to maximize utilization of the site. Zoning development codes
 exist to prevent this type of exploitation that is driven by commercial self interest. I would
 also like to point out that the 2-story homes that side Granite Street are also particularly
 disadvantaged by the fact that they are closest to the development and look directly down
 into it from the 2nd floor. I would recommend that the opinions of home owners siding
 Granite Street be given higher weighting as they are by far the most impacted.

I would also like to take the opportunity to comment on the paragraph on pg 9 of your report
 stating that the applicant walked the neighborhood after a neighborhood meeting where the
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 majority of the approximately 50 attendees were opposed to the project. In particular this
 relates to the comment that the applicant now believes that many residents are now in
 support of the project with modifications as depicted in your report. My belief is that this
 move by the applicant was very calculated and strategic where their primary tactic was to
 emphasize how much worse it could be if they were not able to build according to their
 proposed plans or indeed if they even had to back out and "something else was built by
 someone else, whatever that may end up being".  When my wife and I personally met with
 the applicant this line of argumentation was strongly emphasized by the applicant. Essentially
 a "better with the evil you know than the evil you don't know type of argumentation". I
 pointed out to the applicant that I would much prefer to see a development that actually
 adds value to the immediate and nearby community and with much less of a negative esthetic
 impact. When I gave some examples the applicant was very quick to highlight potential
 negatives with my suggestions of-course. At the end of the meeting with the applicant my
 wife and I did feel more informed, which helped admittedly, but we were certainly not
 supportive of the project as such and very much concerned. I believe that some of the
 argumentation provided by the applicant on pg 7 and 8 of your report uses exactly the same
 strategy. Fact remains that something of significantly greater value, wider function and
 service to the local community as well as overall esthetic and/or environmental compatibility
 with immediate community can be located at the site.

I very much hope that my views (that I also believe are shared by many of my neighbors) are
 taken into strong consideration.

Best Regards,

Roy McLaren
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From: Roy Mclaren
To: Amy Temes
Subject: RE: GP15-02 and Z15-04, SWC Val-Vista Dr. and Germann Rd. Applicant Public Storage
Date: Monday, June 08, 2015 7:55:20 PM

Hi Amy,
 
Managed to discuss with my wife in more detail and here is our final feedback for Town Council
 meeting, see below.
 
Best Regards,
 
Roy
 

With reservations my wife and I have decided to approve Public Storage’s application,
 GP15-02 and Z15-04 to re-zone together with proposed amendments to Villages of Val
 Vista PAD regarding setbacks.
 
Our reservations are, an extremely large facility being built directly beside our
 neighborhood (scale of project too large), risks from re-zoning from SC to GC if Public
 Storage pull out, and the applicants main method of persuasion throughout being that if
 we do not accept their application then the situation will be much worse for the
 neighborhood. The latter is actually the primary reason we are now supporting Public
 Storage’s application as we want to minimize this risk. If we had concrete reason to
 suspect that this claim could not be substantiated then we would oppose their
 application.
 
Finally, we would like to point out that we do recognize that the applicant has clearly
 made efforts to take time to discuss the project with the neighborhood and
 accommodate neighborhood feedback into the design. This is very much appreciated and
 we hope that their willingness to accommodate further neighborhood feedback
 continues as their project moves forward.
 
Roy McLaren and Anna McLaren
1471 E Warbler Rd.
Gilbert, AZ 85297

 
 
 

From: Amy Temes [mailto:Amy.Temes@gilbertaz.gov] 
Sent: Wednesday, June 03, 2015 7:45 PM
To: Mclaren Roy-B41828
Subject: RE: GP15-02 and Z15-04, SWC Val-Vista Dr. and Germann Rd. Applicant Public Storage
 
I am the person to collect all of the community input.  I will need any communications by the 11th if
 they are to go in my staff report for Town Council.
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Council Communication

TO: Honorable Mayor and Councilmembers

FROM: Marc Skocypec, Deputy Town Manager, 503-6862

MEETING DATE: June 25, 2015

SUBJECT: Public Hearing and consideration of an ordinance setting the secondary 
property tax levy for FY2015-16 at $21,221,243

STRATEGIC INITIATIVE: Financial Plan

This report supports the Council's strategic initiative for a rolling five-year balanced 
financial plan by establishing a secondary property tax levy sufficient to make debt 
service payments for capital infrastructure.

RECOMMENDED MOTION

After public hearing, a motion to adopt the FY2016 property tax levy, and an ordinance setting 
the secondary property tax levy for FY2015-2016 at $21,221,243.

BACKGROUND/DISCUSSION

The Town of Gilbert has a secondary property tax that is required to be used solely on debt 
service to repay voter authorized debt.  The Council is required to adopt the tax levy annually 
that supports required debt service costs through a process of public discussion and notification.

Previously collections in April could be applied to the October debt service payment, allowing 
for a consistent property tax levy when scheduled debt service payments fluctuated.  House Bill 
2347 from the 2013 Legislative Session requires municipalities to adopt a property tax levy 
based on the exact amount of scheduled debt service for the year, plus a reasonable amount for 
delinquencies and certain costs.  Last fiscal year, Gilbert’s one-year scheduled drop in debt 
service to $18,576,087.50 occurred at the same time new legislation restricted cities from 
collecting revenues in the year prior for the required debt service payment. Gilbert Council 
approved a one year reduction from $1.15 per $100 of assessed value (AV) to $1.0659.
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The FY2016 scheduled General Obligation (GO) debt service is $22,814,500. Staff recommends 
restoring the effective property tax rate to $1.15 and utilizing fund balance for the remaining 
amount of required debt service. Assuming no delinquencies, restoring the property tax rate to 
$1.15 results in a levy of $21,221,243.  FY2017 debt service is scheduled to be within the 
anticipated levy for the $1.15 rate.

Pursuant to discussions with Council on June 4, 2015 regarding the establishment of the levy and 
determining appropriate future uses of debt service fund balance, staff recommends waiting one 
year to fully realize the impacts of the new law and allow conditions to normalize before 
utilizing additional fund balance beyond the recommended amount in FY2016. In the interim, 
staff will analyze various options for the debt service fund, including a potential financial policy, 
and will report back to Council in 90 days. 

Staff has been monitoring projected net secondary assessed valuation (AV) closely. After five 
consecutive declines in assessed values, FY2015 reflected the first year in which the Maricopa 
County Assessor valuations for properties within the Gilbert limits increased. Based on 2014 
legislation, a single valuation will now be provided, and will be subject to a new legal 
requirement restricting the increase in assessed value to 5%. The historical change in net 
valuation is shown below:

Five-Year Net Secondary AV

Fiscal Year Assessed Value Change - including new 
growth

2010-11 2,297,228,317 (14.1%)
2011-12 1,861,193,961 (19.0%)
2012-13 1,675,360,422 (10.0%)
2013-14 1,594,806,737 (4.8%)
2014-15 1,829,471,839 14.7%
2015-16 1,845,325,449 0.9%

The legal and financial impact of the recommended property tax levy was reviewed by the 
Town’s Bond Counsel, Michael Cafiso of Greenberg Traurig Law and by the Town’s financial 
advisor, James Stricklin of Wedbush Securities, Inc.

FINANCIAL IMPACT

The debt service fund is self-supporting.  As previously mentioned, all secondary property taxes 
collected can only be used to pay debt service on voter approved debt.  House Bill 2347 from the 
2013 Legislative Session requires municipalities to adopt a property tax levy based on the exact 
amount of scheduled debt service for the fiscal year, rather than adopt a tax rate.  

The $22,814,500 debt service payment due in FY2016 would generate a rate of $1.24. The 
Gilbert Town Council is committed to maintaining exceptionally low tax rates. Accordingly, the 
proposed levy of $21,221,243 results in an effective rate of $1.15; fund balance would be utilized 
for the remaining debt service amount. 
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The recommended levy supports current G.O. debt service requirements; however, it may not be 
sufficient to support future scheduled parks and transportation projects identified in the current 
CIP.

The financial impact was reviewed by Mary Vinzant, Management & Budget Analyst.

STAFF RECOMMENDATION

Staff recommends after public hearing, a motion to adopt the recommended secondary property 
tax levy of $21,221,243, which supports outstanding debt service requirements for FY 2015-16. 

Respectfully submitted,

Marc Skocypec
Deputy Town Manager

Attachments and Enclosures:
FY 2015-16 Property Tax Levy Ordinance
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Approved By Approval Date

Marc Skocypec 6/16/2015 6:58 AM
Jack Vincent 6/17/2015 8:14 AM
Mary Vinzant 6/16/2015 8:30 AM
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ORDINANCE NO. _________

AN ORDINANCE OF THE MAYOR AND COUNCIL OF THE 
TOWN OF GILBERT, MARICOPA COUNTY, ARIZONA, 
ADOPTING A SECONDARY PROPERTY TAX LEVY OF 
$21,221,243 FOR THE FISCAL YEAR JULY 1, 2015 TO JUNE 30, 
2016; PROVIDING FOR REPEAL OF CONFLICTING 
ORDINANCES; PROVIDING FOR SEVERABILITY; PROVIDING 
FOR PENALTIES.

WHEREAS, the Town Council of the Town of Gilbert, Arizona conducted various public meetings 
on the annual budget for Fiscal Year July 1, 2015 to June 30, 2016; and

WHEREAS, the total annual debt service payment for FY 2016 for all issued voter approved bonds is 
$22,814,500, a portion of which will be paid through debt service fund balance; and

WHEREAS, State Law requires the Town to adopt a secondary property tax levy in an amount to 
support the annual debt service with a reasonable delinquency rate; and

WHEREAS, State Law provides the Town must adopt a tax ordinance before the third Monday of 
August, and report the taxing ordinance to Maricopa County.

NOW THEREFORE BE IT ORDAINED by the Mayor and Council of the Town of Gilbert, Arizona, 
that:

SECTION I. Tax Rate Adopted

The Fiscal Year 2015-16 secondary property tax levy shall be $21,221,243 to partially meet the 
current debt service requirements of the Town; the remaining debt service to be paid from fund 
balance.

SECTION II. Repeal of Conflicting Ordinances

All ordinances or parts of ordinances in conflict with the provisions of this Ordinance or any part of 
the Code adopted herein by reference are hereby repealed.

SECTION III. Providing for Severability

If any section, subsection, sentence, clause, phrase or portion of this Ordinance or any part of the 
Code adopted herein by reference is for any reason held to be invalid or unconstitutional by the 
decision of any court of competent jurisdiction, such decision shall not affect the validity of the 
remaining portions thereof.

SECTION IV. Providing for Penalties
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Any person found guilty of violating any provision of this Ordinance shall be guilty of a 
misdemeanor, and upon conviction thereof shall be punished by a fine not to exceed two thousand 
five hundred dollars ($2,500) or by imprisonment for a period not to exceed six (6) months, or both 
such fine and imprisonment. Each day that a violation continues shall be a separate offense 
punishable as herein described.

PASSED AND ADOPTED by the Mayor and Town Council of the Town of Gilbert, Maricopa 
County, Arizona, this 4th 25th day of June, 2015, by the following vote:

AYES: 

NAYES: 

ABSENT: 

EXCUSED: ABSTAINED: 

APPROVED this 25th day of June, 2014.

__________________________________
John W. Lewis, Mayor

ATTEST:

___________________________________
Catherine Templeton, Town Clerk

APPROVED AS TO FORM:

______________________________
Michael Hamblin
Town Attorney

I, Catherine A. Templeton, do hereby certify that a true and correct copy of Ordinance No. _______ 
adopted by the Town of Gilbert Mayor and Council on the 4th day of June, 2015, was posted in three 
places on the ____ day of ___________ 2015.

__________________________________
Catherine A. Templeton, CMC
Town Clerk
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FY 2016 Budget 
Property Tax Levy Discussion 
June 25, 2015 
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Stretch Taxpayer 
Dollars 
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Stretch Taxpayer Dollars 
 

•Balance Interests 
▫Minimize Interest Cost 
▫Minimize Tax Rate Volatility 
▫Infrastructure Needs 
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Stretch Taxpayer Dollars 
 

Strategic Approach 
 

Leverage 
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Strategic Approach 
 

Leverage 
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FY Total Obligation Late Rate Total w/Late Total Levy Use of Balance Assessed Value Tax Rate
FY 2006 2.71% $14,395,300 $1,251,766,000 1.1500%
FY 2007 2.92% $16,868,678 $1,466,841,566 1.1500%
FY 2008 4.15% $27,257,550 $2,370,221,717 1.1500%
FY 2009 4.66% $31,836,500 $2,768,391,194 1.1500%
FY 2010 4.14% $30,739,000 $2,672,949,852 1.1500%
FY 2011 3.21% $26,418,130 $2,297,228,317 1.1500%
FY 2012 2.40% $21,403,731 $1,861,193,961 1.1500%
FY 2013 1.00% $19,266,645 $1,675,360,422 1.1500%
FY 2014 1.17% $18,340,277 $1,594,806,737 1.1500%
FY 2015 5.00% $19,500,340 $1,829,471,839 1.0659%
FY 2016 $22,814,500 0.00% $22,814,500 $19,500,000 $3,314,500 $1,845,325,449 1.0567%
FY 2017 $17,676,250 4.00% $18,383,300 $17,676,250 $707,050 $1,845,325,449 0.9579%

FY 2018 $17,816,250 4.00% $18,528,900 $17,816,250 $712,650 $1,845,325,449 0.9655%

FY 2019 $17,366,250 4.00% $18,060,900 $17,366,250 $694,650 $1,845,325,449 0.9411%

FY 2020 $17,203,750 4.00% $17,891,900 $17,203,750 $688,150 $1,845,325,449 0.9323%

FY 2021 $17,163,750 4.00% $17,850,300 $17,163,750 $686,550 $1,845,325,449 0.9301%

FY 2022 $17,505,000 4.00% $18,205,200 $17,505,000 $700,200 $1,845,325,449 0.9486%

FY 2023 $17,510,000 4.00% $18,210,400 $17,510,000 $700,400 $1,845,325,449 0.9489%

Total $8,204,150
Available $8,700,000
Excess $495,850
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Council Communication

TO: Honorable Mayor and Councilmembers

FROM: Jessica Carnahan, Neighborhood & Outreach Services Supervisor, (480) 
503-6893

MEETING DATE: June 25, 2015

SUBJECT: Gilbert Wellness & Resource Center

STRATEGIC INITIATIVE: Community Livability

This proposal is in alignment with the Community Livability Strategic Initiative by 
addressing community needs from the 2014 Community Needs Assessment.

RECOMMENDED MOTION

Motion to approve:

A: Acceptance of the Gilbert Wellness & Resource Center Proposal; and

B: Amendment to the 2015-2020 Community Development Block Grant (CDBG) Five-Year 
Consolidated Plan to utilize CDBG funds to renovate Page Park Center for the Gilbert Wellness 
& Resource Center operations.

BACKGROUND/DISCUSSION

Gilbert Wellness & Resource Center

In January 2015, Dignity Health approached the Town of Gilbert with a concept to establish a 
medical, dental and resource center for uninsured, underinsured and low-income adults and 
children. The collaborative model became an idea stemming from the 2014 Gilbert Community 
Needs Assessment and the 2014 Mercy Gilbert Medical Center Community Benefit Report as a 
way to meet gaps and needs in the community identified in both reports. A stakeholder group 
was formed with multiple non-profit organizations and interested parties to develop a proposal 
for establishing the Gilbert Wellness & Resource Center (Center).  
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The Center will be implemented in phases, with the first being a family resource center offering 
a one-stop shop for families to receive classes, resources, referrals, and benefit enrollment 
education.  Chandler Christian Community Center (CCCC) would be the first partner to offer 
services and is proposing to act as the lead agency and the Town’s management organization for 
daily operations of the facility.

Second phase services include preventative oral health for children, diabetes education and 
management, immunization clinic, children’s vision and hearing screening clinic and community 
health education and support groups by Dignity Health.  Southwest Behavioral Health will 
provide basic behavioral health services through counseling and support groups.  Mission of 
Mercy will provide basic medical services such as well checks, sports physicals and minor 
illnesses/injuries.  Finally, Goodwill will provide workshops on workforce readiness and 
employment support services.

All partners have made an initial commitment to participate in the facility by offering services at 
no, low cost or sliding scale and bring a cadre of experience, expertise and services for families 
and individuals in the Gilbert and surrounding communities.

Page Park Center

The proposed location for the Gilbert Wellness & Resource Center is Page Park Center, located 
in the Heritage District on the northwest corner of Oak Street and Bruce Ave.  The 10,000 square 
foot facility was Gilbert’s first library, which was built in 1964.  Page Park Center is an ideal 
location as it is adjacent to the Gilbert Boys and Girls Club, Gilbert Community Center, Gilbert 
Senior Center, and Page Commons (a 55 and older apartment complex). It is anticipated that 
many of the service recipients will likely come from these nearby programs or facilities. 

In addition, the facility is located in a defined priority area determined by the U.S. Department of 
Housing and Urban Development (HUD) and designated for use of Community Development 
Block Grant funds (CDBG). 

The proposed services do not trigger a zoning change or require special use permits.  Analysis is 
still underway regarding the total costs for renovation and an update and construction contract 
approval would be brought to Council prior to any expenditure or commitment of funds. 

2015-2020 Community Development Block Grant Five Year Consolidated Plan

In April 2014, Council approved the HUD required Five-Year Consolidated Plan for use of 
CDBG funds.  The plan included proposed projects utilizing CDBG funds such as infrastructure 
improvements, ADA compliance, purchase of a fire apparatus and park improvements.  HUD 
allows changes or additions to the plan throughout the five years by submitting a Council 
approved amendment to the Plan.  

Staff would submit an amendment to the Five-Year Consolidated Plan to include renovation of 
Page Park Center utilizing CDBG funds for use of the Gilbert Wellness & Resource Center 
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operations.  Renovations to a public building for proposed services are an eligible use of CDBG 
funds.

Requirements of CDBG funds for renovating Page Park Center include releasing a Request for 
Proposals (sealed bids) for construction services, ADA compliance, Davis Bacon 
Wage Compliance, Contractor Debarment, Section 3 Compliance and Federal Labor Standard 
Compliance.   

FINANCIAL IMPACT

There is currently $495,000 in CDBG funds budgeted for the Gilbert Wellness & Resource 
Center in Fiscal Year 2015-2016; however, no commitment of CDBG funds will occur until final 
renovation costs are determined and approved by Council. 

The financial impact was reviewed by Laura Lorenzen, Management and Budget Analyst.

STAFF RECOMMENDATION

Staff recommends approval of the Gilbert Wellness & Resource Center proposal and approves 
the submission of an Amendment to the Gilbert 2015-2020 Five-Year Consolidated Plan for 
CDBG. 

Respectfully submitted,

Jessica Carnahan
Neighborhood & Outreach Services Supervisor
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Approved By Approval Date

Mark Skocypec 6/16/2015 6:56 AM
Jack Vincent 6/17/2015 12:14 PM
Laura Lorenzen 6/17/2015 10:12 AM
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Town of Gilbert, Arizona
Action Plan 2015-2016

Substantial Amendment

Executive Summary

The purpose of the Annual Action Plan is to update the Five Year Consolidated Plan and to 
provide the Town with a basis for assessment through the Consolidated Annual Performance 
and Evaluation Report (CAPER). This is a Substantial Amendment to the Town of Gilbert’s Fiscal 
Year 2015-2016 Annual Action Plan and describes the activities it will undertake utilizing Fiscal 
Year 2015-2016 Community Development Block Grant funds (CDBG).

The Town of Gilbert is an entitlement city that annually receives a direct allocation of CDBG 
funds, which is used to support a variety of programs and activities, including Emergency and 
Minor Home Repair, Infrastructure, and Public Facility Improvements. In Fiscal Year 2015-2016, 
Gilbert received $829,797 in CDBG funds.

The Town of Gilbert is a participating jurisdiction that receives HOME entitlement funds 
through the Maricopa County HOME Consortium.  Maricopa County serves as a lead agency for 
the HOME program administration for the Consortium member Cities of Avondale, Chandler, 
Tempe, Glendale, Peoria, Scottsdale, Surprise, the Town of Gilbert, and Maricopa County.  The 
funds assist the Town in carrying out the Town’s affordable housing strategies.  Gilbert received 
$184,680 in HOME funds for Fiscal Year 2015-2016.

The Town of Gilbert hereby proposes to substantially amend the approved Community 
Development Block Grant (CDBG) and HOME Program Action Plan for Fiscal Year 2015-2016 and 
reallocate funding as follows:

CDBG 5 Year Plan - Funding Expenditures & Timeline
Total CDBG funding allocation per year: $829,797

 Year 1 (15'-16') Year 2 (16' - 17') Year 3 (17'-18') Year 4 (18'-19) Year 5 (19'-20')
Administrative 
Costs $165,959 20% $165,959 20% $165,959 20% $165,959 20% $165,959 20%

Emergency 
and minor 
home repair 
program

$250,000 30.10% $250,000 30.10% $250,000 30.10% $250,000 30.10% $250,000 30.10%

Heritage 
District 
Water/Sewer 
Replacement

$413,838
($413,838)* 49.9% $413,898 49.9% $70,838 8.6%     
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Gilbert 
Wellness & 
Resource 
Center

$413,838* 49.9%

Fire 
Equipment $343,000 41.3%

Eligible Area 
Park 
Improvements

      $413,898  49.9%   

ADA 
Compliance 
Improvements

       $238,838 28.7% 

Page Park 
Improvements      $175,000  21.2%

Total $829,797 100% $829,797 100%  $829,797 100%  $829,797 100%  $829,797 100% 

*Indicates either new funded activity or change in the funded amount of a previously approved activity.

Proposed CDBG funded Facility Improvement
The Town of Gilbert proposes reallocating $413,838 in Community Development Block Grant 
funding to renovate a Town-owned facility, Page Park Center, to be utilized as a community 
wellness and resource facility.  

The new Gilbert Wellness & Resource Center will provide medical, dental and resource center 
services for uninsured, underinsured and low-income adults and children. The Center will be 
implemented in phases, with the first being a family resource center offering a one-stop shop 
for families to receive classes, resources, referrals, and benefit enrollment education.  Second 
phase services include preventative oral health, diabetes education and management, 
immunization clinic, children’s vision and hearing screening clinic and community health 
education and support groups, basic behavioral health services through counseling and support 
groups, basic medical services such as well checks, sports physicals and minor illnesses/injuries 
and regularly scheduled workshops on workforce readiness and employment support services.

Proposed phase I budget renovations include:

Fiscal year 2015-2016 CDBG funds: $413,838
Fiscal year 2014-2015 CDBG rollover funds: $  81,600
Total budget: $495,438

Heritage District Water and Sewer Replacement
The Town of Gilbert will still complete the Heritage District Water and Sewer Replacement 
program as proposed during Fiscal Year 2015-2016.  However, Fiscal Year 2014-2015 CDBG 
funds will be utilized to complete Phase I of the project, therefore allowing Fiscal Year 2015-
2016 CDBG funds to be utilized for the Gilbert Wellness and Resource Center project. 
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Gilbert Wellness & Resource Center 
Proposal 

 
I. Executive Summary 
 

The proposed Gilbert Wellness & Resource Center utilizes a collaborative model of 
collective impact to address identified needs of the 2014 Gilbert Community Needs 
Assessment and provide on-going resources and services for the community. This facility 
will provide programming, including but not limited to a resource center, medical, 
dental and behavioral health services, through the commitment of service providers 
who bring a cadre of experience, expertise and services for families and individuals in 
the Gilbert and surrounding communities. The organizations proposing to provide 
services at Gilbert Wellness & Resource Center all have long histories of providing 
services in Arizona and the Phoenix Metropolitan Area in the East Valley. The Town of 
Gilbert, agencies, staff, and Boards are committed to increasing access to care for 
underserved populations.  
 
Services will be offered in a Town of Gilbert vacant building located at Page Park. The 
Town will utilize approximately $495,000 in Community Development Block Grant 
(CDBG) funding to renovate and update the facility to accommodate the new Center and 
associated services. 
 
Initial partners include: 
 
 Town of Gilbert 
 Dignity Health 

 Oral Health 
 Diabetes education and management 
 Immunization clinic 
 Children’s vision and hearing screen clinic 

 Community education and support groups 
 Chandler Christian Community Center (CCCC) 

 Family Resource Center 
 Community Action Program (CAP) 
 Child watch 
 Assistance with accessing benefits 
 General administration/scheduling 
 Food pantry/emergency needs (pending funding) 

 Southwest Behavioral Health Services 

 Behavioral health services 
 Mission of Mercy 

 Primary health care clinic 
 Goodwill 
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 Employment services 
 
This collaborative will provide culturally competent services in an informal and trusted 
setting that promotes positive parenting, healthy child and family development, and 
family and individual self-sufficiency.  

 
II. Need 
 
 There are several reports, assessments, and data sources outlining the need for low-
 cost medical, dental and resource services in the Gilbert/Southeast Valley area. Below 
 is an overview of the information. 
 
 Town of Gilbert Community Needs Assessment 
 

In 2014 the Town of Gilbert commissioned The Williams Institute (TWI) to conduct a 
Human Services Community Needs Assessment. Through the collection of data, focus 
groups, interviews, and a dialogue group TWI provided over 20 recommendations to 
address community gaps and also refers to conditions of “prosperity for many, 
challenges at the margins.”  

 
Specifically, “for the less visible part of the population … (more than one-third of the 
Town population) [is] experiencing struggles and grave challenges, the needs are 
palpable.” The Town of Gilbert’s most-in-need populations were found to be reluctant 
to voice their needs “out of concern for what they perceive as a social stigma that 
accompanies not being able to measure up,” (TWI, 2014). The report found: 
 

 14,000 Gilbert residents live below the federal poverty level 
 More than 26,000 residents qualify as low income 
 Over 10,000 students qualify for free/reduced lunch program 
 13,000 residents with chronic special needs 
 Approximately 12 calls to the Police Department each week for suicides or 

attempted/threatened suicides and another 4 calls for emergency mental health 
issues, 28 domestic violence calls per week, and significant numbers of 
emergency room visits for alcohol and substance abuse issues. 

 
The report rank orders the criticality of need for added services by population groups, as 
identified by human service recipients and providers participating in the study. Families 
and individuals in crisis ranked highest as having the greatest need for immediate 
assistance, while low/moderate income individuals and families ranked third highest in 
need.  
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Further details in the report recognize that the top 5 of 9 population groups, ranked in 
order of priority where: 
 

1. Families (and individuals) in crisis 
2. Mental health and substance abuse treatment services 
3. Low/moderate income individuals and families 
4. Elderly/seniors 
5. Homeless individuals and families 

 
The report also discovered five common themes to all population groups, which 
included:  

 
1. Centralized resource for information and referral 
2. Safe, affordable housing 
3. Affordable, accessible transportation 
4. Access to basic necessities 
5. Accessible health care to meet needs 

 
Below are a few of the recommendations that support the development of a 
community/family resource center that will include medical, dental and behavioral 
health services. 
 
Recommendation # 3. Create a special division within the Town of Gilbert tasked to 
provide personalized and confidential human services/referrals to all residents in need 
within the community, staffed and administered by professional social workers who 
understand the unique needs of individuals and families living in Gilbert. 
 
Recommendation # 8. Partner with local nonprofits to create a coordinated and robust 
volunteer corps for community engagement to address basic needs of residents. 
 
Recommendation # 11. Provide health care guidance and accessibility. 
 
Recommendation # 14. Prepare now for the aging of Gilbert citizens to be ready to 
meet the human services needs of increasing numbers of seniors in accordance with the 
Strategic Initiative to create a “Rolling Five-Year Balanced Financial Plan” that projects 
future needs and resources. The needs of this segment of the population constitute a 
future gap in human services. 
 
Recommendation # 16. Develop widespread community support for veteran support 
services. 
 
Partnership Recommendation # 1. Expand/expedite current partnerships and develop 
new agreements with existing service providers, providing a fair share of funding to 
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serve Gilbert residents in need through reciprocal funding arrangements or resource 
sharing. 
 
Partnership Recommendation # 5. Develop regional partnerships to provide prevention 
services to all population groups in collaboration with nonprofits and faith communities.  
 
Gilbert Police Department 
 
The Gilbert Police Department tracks calls for service and breaks the information down 
by category. Below are calls for service in the mental health category from 2013-2015 
(out of 374,220 calls for service during the 2-year time period.) 
 

Calls for Mental Health Services May 2013 – April 2014 May 2014 – April 2015  

Mental Health related calls for 
service  

896 823 

Subjects who were making threats 
to harm themselves  

404 438 

Suicide attempt calls  198 163 
Emergency mental health 
petitions 

193 163 

Mentally disturbed persons acting 
in a disruptive manner 

80 59 

Arrests for drug related offenses 1832 1614 
 
Southeast Maricopa Regional Partnership Council’s 2014 Needs and Assets Report 
 
The Southeast Maricopa Regional Partnership Council’s 2014 Needs and Assets Report 
(First Things First, 2014) found a total population of 211,167 in Gilbert including 21,817 
children birth to age five: roughly 7% of these children are living in poverty. The Town of 
Gilbert contains one of the greatest proportions of households with young children in 
the region and is ranked second in growth in the population of children under age six. 
Further, “birthrate projections suggest a continued increase in the number of young 
children in this region over the next decade,” (First Things First, 2014). This report also 
suggests a number of positive conditions for young children living in the Gilbert area, 
such as high median family income, adult educational achievement, enrollment in pre-
school, availability of qualified early care and learning settings for children, appropriate 
prenatal care for expectant mothers and birth outcomes for infants, availability of 
health insurance coverage, and low unemployment. The Needs and Assets Report also 
acknowledges the existence of “pockets of high economic disadvantage in the region.”  
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Dignity Health Community Health Needs Assessment Fiscal Years 2012-2015 
 
For Dignity Health, caring for the community means extending services beyond the 
hospital setting and into the community. Services are provided to the broader 
community with particular attention to the needs of the underserved. The vision of 
Dignity Health is putting the mission into practice every day through the efforts of staff, 
volunteers, and community partners. 
 
Mercy Gilbert Medical Center (MGMC) has intentionally grown the Community Benefit 
Department to better meet the needs of the underserved populations. Using 
information from the Fiscal Years 2012-2015 Community Health Needs Assessment 
(CHNA), community needs index, and inputs from key community members, needs are 
identified and community benefit programs are planned accordingly.  
 
There are many factors in the MGMC community that need to be addressed in order to 
improve the health and wellbeing of the entire community, both broader and 
underserved. Challenges for the community include an increasing number of youth 
exhibiting risky behaviors and unemployment. Although Gilbert has a largely educated 
population with good income, there exist populations of uninsured, underinsured, and 
non-English speaking persons of all age groups. Within the community of Gilbert, there 
are populations that are indigent, with their primary source of income through day labor 
and seasonal work. 
 
According to research findings, individuals lacking health insurance coverage, whether 
chronically uninsured or experiencing insurance gaps, tend to avoid seeking care for 
conditions until the condition worsens to an unmanageable state. For chronic conditions 
such as diabetes, asthma, or mental health, adults often skip medications or avoid filling 
prescriptions and subsequently visit the Emergency Department or are admitted to the 
hospital. Uninsured individuals are less likely to receive preventive care and more likely 
to receive duplicate tests. Strategies need to continue with a proactive focus on chronic 
disease management, increased access to education and services, and continuum of 
care components that will improve quality of life and decrease the need for extensive 
healthcare utilization. 
 
According to the MGMC Community Benefit Implementation Plan, specific areas of need 
identified by stakeholders and the community to be addressed by the hospital include 
the following: 
 

• Chronic Disease Self-Management 
• Access to Care 
• Obesity 
• Mental Health 
• Oral health 
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Other areas of priority include maternal and child health, pediatrics, adolescent 
pregnancy and risk behaviors, services for adult and senior populations, those with 
chronic diseases and meeting the needs of the underserved.  
 
The report also states that through proactive prevention education, intervention, and 
treatment, community benefit programs can decrease cost by preventing admission, re-
admission, and/or use of the emergency department. Community benefit programs also 
increase access to financial aid and community based resources. Effective partnerships 
and community based collaborations provide quality preventive and interventional 
services that ultimately reduce costs. In addition, many of the community outreach 
services MGMC offers to the community are grant funded, further containing costs for 
the system. 
 
Analysis and Health Needs Identified from Community Health Needs Assessment 
 

  Infant Mortality  
The Gilbert Primary Service Area (PSA) had 26.7% of the infant deaths in the state. The 
percentage of infant deaths to births by race/ethnicity was higher in the PSA than in 
the county and state. This high percentage may (in part) be due to the specialized 
services available in hospitals within the PSA that include perinatal services and 
neonatal intensive care services. Black or African American showed the highest rates of 
infant mortality in all geographic areas. 

 
  Children Emergency Room Visits and Mortality Rates 

One quarter of the emergency room visits at MGMC were by children. The most 
frequent diagnoses for Emergency room visits of children at MGMC were related to 
injuries and poisonings. In addition, Arizona recorded over 947 deaths among children 
ages 0-17 in 2009. Deaths were from sudden infant death syndrome, motor vehicle 
accidents, drugs and alcohol, lack of supervision, and drowning. There were 122 home 
safety related deaths of which 55% were infants, 32% were children between the ages 
of 1 and 4.  

  
Adolescent Pregnancy and Risk Behaviors 
Although teen births at MGMC are less than the PSA, County, and State, mothers under 
the age of 20 were more likely to be paid by Arizona Health Care Cost Containment 
System. Unwed mothers were more likely to be Hispanic or Latino.  
 
Adolescents in Arizona were more likely to engage in risky behaviors involving 
weapons, injuries, sexual behaviors, alcohol, drugs, and violence. Of the nine risky 
behaviors listed by the Center for Disease Control and Prevention (2009), Arizona was 
higher than the rest of the United States in nearly all categories. Risk factors include 
attempted suicide, carrying a weapon to school, and physically hurt on purpose by 
boyfriend or girlfriend. Deaths among adolescents age 15-19 were related to suicide 
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(20%), motor vehicle accidents (24%), homicide (27%), and firearms, drugs, and alcohol 
(58%). 

 
 Adult and Senior Population 

 
Injuries 
MGMC Non-Fatal Injuries (nearly 65% of adults), for which 90% were non-intentional, 
were related to falls, struck-by motor vehicle and overexertion. The top reason was falls, 
at a total of 2,307. There were 22 fatal injuries recorded at MGMC in 2009. 

  
 Mental Health    
        Adult mental health diagnoses were mostly due to “Other Psychoses” and “Organic 
 Psychotic Conditions.” These visits accounted for 75% of visits at MGMC and in the PSA. 
 

Young adults were more likely to be seen for drug related mental health. Older adults 
 were more likely to be seen for alcohol related conditions.  
  
       Chronic Disease 
 
 Diabetes 
 The number of hospital visits for diabetes increased with age and were mostly the 
 result of adult-onset diabetes. Age categories with the highest admission rates were 
 those between 35-45 and presumed to be related to adult onset Type II Diabetes.  
 
 Asthma 

The age group with the highest percentage of admissions for asthma were those ages 
35-44 (14.1%). By age, asthma related visits fluctuated across all age groups at MGMC 
and the PSA, denoting the chronic nature of the condition regardless of age. 

 
 High Blood Pressure 
 Nearly 1.3 million people in Arizona were diagnosed with high blood pressure in  2009. 
 At MGMC, 43.1% of admissions for high blood pressure were for people over the age of 
 65.  
 
 Stroke/Transient Ischemic Attack 
 As with high blood pressure, the age group most frequently admitted for stroke was the 
 senior population over the age of 65. Over 63% of stroke patients were over the age 
 of 65. 
 
 Chest Pain 
 Chest pain was one of the most common reasons for emergency room visits. Those 
 most affected by chest pain were the working population ages 25-54. This group 
 represented 64% of visits to MGMC for chest pain.  
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 Congestive Heart Failure (CHF) 
 The senior population over the age of 55 was more  frequently admitted than any 
 other age category. For MGMC, 72.9% of patients with CHF were over the age of 65.  
 
 Cancer 
 
 Mammogram/Cervical Cancer screening 
 Although Phoenix and Maricopa Arizona exceeded the Healthy People 2010 goal for 
 women over the age of 40 to receive regular mammograms within two years, Phoenix 
 and Maricopa, Arizona have not met the Health People 2020 goal of 81%. In addition, 
 women on Arizona Health Care Cost Containment System (AHCCCS), Arizona’s Medicaid 
 agency, are less likely to comply with recommended cancer screenings. Phoenix, 
 Maricopa, and Arizona are not meeting the  Healthy People 2020  goal for a cervical 
 screening every three years with an 81.9-83.3 rate. Women on AHCCCS had a rate of 
 less than 23%. 
 
 Colorectal Cancer 

Colorectal cancer is the second most deadly cancer in the U. S. Screening remains below 
the recommendations locally and through the state of Arizona. Although screenings 
were more likely via Sigmoidoscopy, the rate was only between 61% and 65%. Rates for 
AHCCCS patients were significantly lower at 31.2% compliance. 

 
 Prostate Cancer  
 Similar to mammogram, cervical, and colorectal screenings, rates for compliance with 

prostate cancer screenings (antigen testing) were less than the recommendation for 
both the insured and AHCCCS Population. 

 
 Cancer Rates 
 Maricopa County, Arizona has a higher incidence rate of cancer than Arizona. In 2008, 

the rates of all cancers in Maricopa County were 404.7 compared to 384.3 in the state of 
Arizona.  

 
Based on these findings, Dignity Health set the following health priorities: 
 
Mercy Gilbert Medical Center has identified the following health needs as priorities for 
FY2013-2015. 

 Chronic Disease(Diabetes, heart disease, asthma congestive heart failure) 
 Disease Management 
 Reduction in admission  
 Reduction in readmission 

 Access to medical primary and secondary prevention, health education, 
intervention, and treatment 

 Oral Health 
 Mental Health 
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 Obesity 
 Transitional Care: Hospital to home 
 Continuum of Care 

 
According to the Arizona Alliance for Community Health Centers, from 2008-2012, there 
were 37,375 low income population residents (out of 212,455 residents) eligible for low 
income care. In 2013, only 1,498 residents accessed these services.  
 
The Gilbert Wellness and Resource Center is exactly the kind of innovative partnership 
that meets some of the priority needs identified in the Community Health Needs 
Assessment, as well as, Gilbert’s Community Needs Assessment. By providing services in 
one location for the uninsured, underinsured, and most vulnerable populations, costs on 
other community resources such as local hospitals, fire and police resources can be 
reduced instead of used as a primary way to receive assistance.  

 
III. Facility Location 
 

The proposed location for the Gilbert Wellness & Resource Center is the Page Park 
Center building, built in 1964, which held Gilbert’s first library. This 10,000 square foot 
facility has been used for a variety of services throughout the years and is in an ideal 
location to provide a “one-stop shop” where underserved residents can receive 
resources, referrals and a variety of direct wellness services.  
 
Page Park Center is located in Gilbert’s Heritage District community close to downtown 
Gilbert. The facility is located directly adjacent to the Gilbert’s Boys and Girls Club and 
Gilbert Senior Center, which provides convenient and direct access to services by 
Gilbert’s most vulnerable populations, seniors and youth, both listed as priority 
populations in the 2014 Gilbert Community Needs Assessment. The Heritage District has 
access to public transportation to allow those without transportation to access services 
as well. 
 
The Gilbert Downtown Heritage District holds the oldest housing stock and 
infrastructure in Gilbert, and is considered a “Low to Moderate Income Area” (LMA) as 
defined by the U.S. Department of Housing and Urban Development (HUD). This 
designation allows Gilbert to utilize federal Community Development Block Grant Funds 
(CDBG) for housing, infrastructure and public facility improvements to serve low-income 
neighborhoods and residents. 
 
Gilbert proposes to utilize approximately $496,000 in CDBG funds to rehabilitate Page 
Park Center into the Gilbert Wellness & Resource Center. Proposed improvements 
include, but are not limited to, increasing energy efficiency of the building, ensuring all 
areas are ADA accessible and configuring internal space to allow for a wide variety of 
service organizations to be able to deliver direct services.  
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IV. Existing Services 
 
In the Southeast Phoenix Metropolitan region, including Mesa, there are some low 
income medical, dental, or resource services. Existing service providers have either a 
youth or adult focus and do not necessarily provide all the resources or information 
service recipients may need. 
 
The proposed partner agencies to provide services at the Gilbert Wellness & Resource 
Center are all committed to providing essential services to the community, which may 
have difficulty accessing health care or need assistance in other ways. By having a “one-
stop shop” with a variety of services and assistance available, Gilbert residents and 
residents in surrounding communities of all ages can access resources in a convenient 
single location.  
 

V. Partner Success 
 

The proposed Gilbert Wellness & Resource Center utilizes a collaborative model of 
collective impact to address identified needs of the Gilbert needs assessment and 
provide on-going resources for the community. This collaborative will provide 
programming through the commitment of service providers who bring a cadre of 
experience, expertise and services for families and individuals in the Gilbert and 
surrounding communities. 
 
Initial partners include: 
 

 Town of Gilbert 
 Dignity Health 
 Chandler Christian Community Center 
 Southwest Behavioral Health Services 
 Mission of Mercy 
 Goodwill Central Arizona 

 
The collaborative will provide culturally competent services in an informal and trusted 
setting that promotes positive parenting, healthy child and family development, and 
family and individual self-sufficiency. 
 
It is anticipated that once the facility is operational, additional service providers will be 
attracted to join the collaborative and provide additional services. 
 
Dignity Health located in Phoenix’s East Valley, comprised of Chandler Regional Medical 
Center and Mercy Gilbert Medical Center, along with the Dignity Health Foundation – 
East Valley, has been a leading force in increasing health and well-being for all who live 
in Maricopa County and surrounding areas. The Dignity Health Foundation - East Valley 
is a nonprofit 501(c)(3) organization with a strategic mission to raise financial support to 
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advance health care in the East Valley. The Foundation provides financial support for 
capital projects, equipment, programs and services for children, women, and senior 
citizens, and the care of uninsured or under-insured families at the hospital.  
 
Dignity Health provides both intervention services and preventive care for the growing 
numbers of uninsured and underserved in our community. Dignity Health fulfills their 
mission by investing in more than 70 community benefit outreach programs that reach 
tens of thousands of Phoenix East Valley residents every year, participating in advocacy 
efforts and establishing partnerships in the community.  
 
Chandler Christian Community Center (CCCC) strengthens families and communities 
through food boxes; senior nutrition; rent and utility assistance; parenting, health and 
literacy classes; homeless services; and other comprehensive programs and resources. 
CCCC has been providing assistance to those in need since 1966. Last year, over 16,000 
unique individuals benefited from CCCC programs and services.  
 
Southwest Behavioral Health is recognized as an innovative leader in behavioral health 
and has been providing an ever-expanding variety of behavioral health services since 
1969.  
 
Mission of Mercy has been providing community-based primary health care and 
prescription medications to Maricopa County’s uninsured and underinsured sick, 
homeless and working poor since 1997. Mission of Mercy is 100% privately funded; 
receives no government funding and accepts no payment for their services.  
 
Goodwill Central Arizona (Goodwill), founded in 1947, is a not-for-profit organization 
whose mission is to serve people with disabilities or those who would otherwise face 
obstacles to entering the workforce. 

 
VI. Proposed Services 
 

Individuals and families entering the resource center will be encouraged to make full 
use of educational, developmental and health-related assistance. Monthly activity 
calendars will be distributed at the front desk, through the partnering agency websites, 
Town of Gilbert, email, and throughout the community in events and through 
networking and partnerships.  
 
The preliminary plan is to utilize the expertise of Chandler Christian Community Center 
(CCCC), to serve as the lead agency, acting as the Town’s management organization for 
daily operations of the facility. A full-time administrative assistant would connect 
families and individuals visiting the center on a daily basis to services through various 
forms of assistance and will serve as a conduit for connecting multiple service providers 
in the center. A CCCC coordinator would be on-site to provide leadership and 
management continuity between the numerous organizations operating at the facility. 
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Additionally, through this partnership a variety of services will be made available to 
individuals and families: 

Services that Help Support Family & Individual Health and Well-Being 
 

Chandler Christian Community Center: Family Resource Center 

Provides opportunities to enhance parent and child relationships through participation in 
developmentally appropriate activities and encourage parent-child bonding, early literacy, school 
readiness and community building, while also promoting learning through workshops and classes that 
provide information on a variety of topics promoting competencies 

 Benefits connection (SNAP [Supplemental Nutrition Assistance Program] and AHCCCS [Arizona 
Health Care Cost Containment System, Arizona's Medicaid agency] & Cash Assistance) utilizing 
the Health-e Arizona Plus website (Full-time Benefits Coordinator II) 

 Extensive information and linkages/referrals to other providers to address family/child needs (2 
Full-time staff (Administrator & Family Resource Center Coordinator) 

 Early Childhood Literacy (Giggles, Squiggles & Squirms) in English/Spanish 
 On-site Child Watch to foster parent participation in classes 
 Story Time program providing free books to every child 
 Baby Brain Box incorporated into child watch and in classes 
 Supplemental Diaper and Formula distribution (pending future funding) 
 Raising a Reader, teaches parents to build an at-home literacy routine for their children 
 Evidence-based parenting programs targeting enhanced skills, literacy development and that 

build protective factors that increase health and well-being. 
 Nurturing Parenting, Abriendo Puertas and Raising a Reader 

Chandler Christian Community Center: Gilbert Community Action program (CAP) 
Provides emergency financial assistance to income eligible residents to prevent eviction or utility shut-
offs. (2 full-time staff) 

 Family and individual case management and navigation services 
 Assistance to low income residents with emergency eviction assistance  
 Utility disconnect assistance 
 Employment and financial coaching 

Chandler Christian Community Center: Food Pantry 
 Pending future funding/partners – provides emergency hunger relief and ongoing supplemental 

food 
Mission of Mercy: Primary Health Care Clinic  

 Free healthcare and prescription medication to uninsured and underinsured 
 Provide patient education and awareness 

Dignity Health: Oral Health 
Provides preventative dental services for children ages 0 to 18 

 Exams, professional cleanings, radiographic imaging, sealants, fluoride varnish treatments 
 Education to children and parents 
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Dignity Health: Community Education 
Provides a variety of health education and support programs 

 Teen childbirth education 
 Teens 4 Teens Support Group 
 Prenatal Education and breast feeding support groups 
 Post-partum Depression support group 
 Car seat clinics 

Dignity Health: Community Wellness 
Provides a variety of programs offered to uninsured and underinsured children and adults 

 Monthly immunization clinic 
 Monthly children’s vision and hearing screening with referral and assistance for follow up 

Dignity Health: Chronic Disease Management 
 Education and medical management for people with pre diabetes, Type 1 and Type 2 

diabetes and gestational diabetes. 
 Chronic Disease Management workshops 

Southwest Behavioral Health: Behavioral Health Services 
Provides comprehensive behavioral health to adults, children and families receiving AHCCCS. A self-
pay option with sliding scale in accordance with 2014 Federal Poverty Guidelines is available for 
persons who do not qualify for AHCCCS. 

 Assessment, Counseling, Resource Development, Case Management, Psychiatric Evaluation 
and Monitoring, Behavior Coaching and Psychological Assessments 

 Grant-funded services for individuals not qualifying for AHCCCS (pending future funding) 
 Outreach and education (pending future funding) 

Services that Promote Social Skills and Connect Families and Individuals to Resources & Linkages to 
Additional Services 

Chandler Christian Community Center 

 Will maintain a library of printed resource and referral materials that families and individuals 
can access as needed. Materials will be extensive, available in multiple languages and address 
comprehensive child development and health topics. 

 Computer and internet access, including access to an electronic library of information 
covering topics such as parenting skills and early childhood development including social and 
emotional, language and literacy, cognitive, physical and motor development, and child 
health. 

 Early Childhood Playroom and playgroups that offer social support opportunities and 
encourage play between children age 0 to five, older siblings and their adult family members 

 Senior Nutrition Programs (for multi-generational families) 
Goodwill 

 Job skills development and employment assistance programs 
All Partners 

 A comfortable, inviting & welcoming, well-maintained environment that appeals to 
individuals, families and children. 
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VII. Proposed Funding Sources 
 
Each provider is responsible for bringing their own expertise, staff, and necessary 
funding to provide their services. As noted below, funding for several of the services is 
already committed to this partnership, has been applied for, or will be in the future. 
There are some additional services being explored by various providers, which may be 
implemented during Phase II provided they find additional funding sources in which to 
support the services.  
 
The table below indicates the organization, service and funding sources proposed for 
the Gilbert Wellness & Resource Center: 
 

Organization Services Provided Funding Source Funding 
Amount 

Funding 
Status 

Town of Gilbert Operational Expenses 
 
 
Facility Renovations 

Town of Gilbert 
General Fund 
 
CDBG 

 
$35,000 
 
$496,000 

Pending 
Town 
Council 
Approval 

     
Mission of Mercy Primary health care 

clinic 
Privately funded   

 
Southwest 
Behavioral 
Health Services 

Behavioral health 
services for insured and 
self-pay populations 

AHCCCS, sliding 
fee scale 

  

 
 
 
 
 
 
 
 
Dignity Health 

Immunization clinic for 
children and adults 

Federal Vaccines 
for Children and 
Federal Vaccines 
for Adults 

$14,280 Pending 

Monthly children’s 
vision and hearing 
screening clinic 

Dignity 
Health/grants 

$2,532 Pending 

Preventive dental care 
for children 

Dignity Health 
Foundation/grants 

$66,350 Pending 

Stanford curriculum 
Chronic Disease Self-
Management 
workshop 

Dignity Health 
Foundation 

$3,500 Pending 

Community Education 
and Support groups 

Dignity Health 
Foundation/grants 

  

 
 Gilbert Community Town of Gilbert, $410,401 Pending 
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Chandler 
Christian 
Community 
Center 

Action Program (CAP) Maricopa County, 
Valley of the Sun 
United Way 

notification 
July 1, 2015 

Family Resource 
Center, Child Watch, 
Benefits Connection, 
General 
Admin/Scheduling 

To be determined   

 
Mission of Mercy 
Additional funding required if services expanded:  
Expanded services in the East Valley beyond one clinic day per week would require the 
purchase of an additional mobile medical unit ($400,000 + annual operating expenses), 
a dedicated, full-time staff Medical Director and Nursing Director ($100,000 total), an 
increase in medications and supplies ($30,000) and additional administrative staff hours 
to launch a capital campaign and increase existing donor base and grant partnerships. 
 
Southwest Behavioral Health  
Additional funding required if services expanded: 
Future funding could provide behavioral health services for low income persons who 
also do not qualify for AHCCCS or who are not able to afford the private pay rates even 
with the sliding scale. Additional funding could also be used to provide outreach and 
education for members of the community based on the needs assessment or programs 
requested by members of the community. 

 
Dignity Health  
Additional funding required if services expanded: 
Prenatal education classes. Classes are supported by private pay and AHCCCS. Individual 
and group education and diabetes management. 
 
Chandler Christian Community Center  
Additional funding required if services expanded: 
Additional funding could provide a limited Food Pantry (contingent on securing 
partners) which would provide emergency food boxes on site and supplemental food as 
needed.  
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VIII. Implementation and Timeline 
 

Phase Date Task Party Responsible 

Phase 1 June 25, 2015 Town Council discussion & 
approval of concept 

Town staff 

 
Phase 2 

July - September 
2015 

Space programming and 
design renovation 

Town staff and 
Stakeholders 

September-
December 2015 

Complete design and bid 
project 

Town staff 

January - June 2016 Building renovations Town staff and 
Contractor 

June - July 2016 Partners transition into facility Partners 
 

Phase 3 
July 2017 Conduct program evaluation Town staff and 

Stakeholders 
September 2017 Progress report and program 

evaluation update to Town 
Council 

Town staff and 
Stakeholders 
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Exhibit A 
Initial Funding Sources 

Organization Services Provided 
Target Population 

(Demographics, % or/and 
# of those served) 

Frequency Funding Source 
Funding Amount 

($) 
Funding Status 
(i.e. confirmed/ 

applied/pending) 

Town of Gilbert Operational Expenses  $35,000 Pending Town 
Council Approval 

  

       

Mission of Mercy primary health care 
clinic 

 1 day per week  privately funded   

           

Southwest Behavioral 
Health Services  

behavioral health 
services for insured 
and self-pay 
populations  

 

5 days per week AHCCCS, sliding fee 
scale 

  

           

Dignity Health 

Immunization clinic for 
children and adults 
programs.  

200 children 0-18 and 100 
adults annually. Uninsured 
and underinsured. Expect 
85% to be Gilbert residents 

One 2- hr day per 
month  

Federal Vaccines for 
Children and 
Vaccines for Adults 

$14,280 Pending 

Monthly children’s 
vision and hearing 
screening clinic   

100 children annually. 
Uninsured and 
underinsured. Expect 85% 
to be Gilbert residents 

One 3-hour day per 
month  

 Dignity 
Health/grants 

$2,532 Pending 

Preventive dental care 
for children  

192 children age 0 - 18 
annually. Low-income, 
uninsured. Expect 85% to 
be Gilbert residents 

1 day per week  Dignity Health 
Foundation, grants 

$66,350 Pending 

Stanford curriculum 
Chronic Disease Self-
Management 
workshop 

20 adults with a chronic 
condition or a care giver to 
someone with a chronic 
condition. Expect majority 
to be Gilbert residents 

Unknown Dignity Health 
Foundation  

$3500 Pending 

Community Education 
and Support groups 

100 Children and teens for 
2 to 3 Think First injury 
prevention education 
 
25 preteen/teens for 2 
Safe Sitter course 
 
30 Seniors for 2 Car Fit 
check clinics 

Varied 

Dignity Health 
Foundation, grants 
and operational 
budget 

$3,500 50% confirmed 
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Chandler Christian 
Community Center 

Gilbert Community 
Action Program (CAP) 

 

5 days per week 

 Town of Gilbert, 
Maricopa County, 
Valley of the Sun 
United Way (?) 

$410,401 Pending 
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Exhibit C 
Additional Funding Required 

 
Organization Services Provided Frequency Funding Source 

Mission of Mercy primary health care clinic 2 - 5 days per week privately funded 
        

Southwest Behavioral Health 
Services  

behavioral health services 
for uninsured and low-
income populations 

5 days per week   

  Outreach and Education      
        

Dignity Health Preventive dental care for 
children  2 - 5 days per week Foundation and Grants 

  Certified Diabetes Educator  1-2 days per week Foundation and Grants 

  Community Education and 
Support Groups   Foundation and Grants  

    
Chandler Christian Community 

Center Family Resource Center 5 days per week Funding to be determined 

  Child Watch 5 days per week Funding to be determined 

  Benefits Connection 5 days per week Funding to be determined 

  General Admin/Scheduling 5 days per week Funding to be determined 

  Food Pantry/Emergency 
Needs 5 days per week private donations/grants 
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Exhibit C 
Initial Organizational Structure 

 
 

 
  

  

Town of Gilbert 

Mission of Mercy Southwest Behavioral Health Goodwill 

Public Health Dental Services 
Dr. Snyder- Lead Dentist at St. 

Vincent De Paul and Restorative 
Care at the Chandler Care Center 

 
Dr. Volcheck - Leads CASS dental 

clinic (preventative and restorative 
care) 

 
Dr. Harris - Dental Director for the 
Dignity Health Dental Clinic and AT 

Still faculty.  

Dignity Health 

Chandler Christian Community 
Center 
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Exhibit C 
Organizational Structure 

 
Page Park Clinic Stakeholder List 

     First Name Last Name Organization Title Email 

Dr. Michelle 
Gross-
Panaco AT Still and Dignity Health  Dignity Health and AT Still  mgrosspanico@gmail.com 

Dr. Kris Volcheck CASS Dental Clinic Dentist, Dental Director kvolcheck@cassaz.org 
Katie Kahl Chandler Care Center Executive Director KAHLE.KATHRYN@cusd80.com 

Trinity Donovan Chandler Christian Community Center Chief Executive Officer trinity@chandlerfoodbank.org 

Lori Tapia Chandler Christian Community Center Family Resource Center Director lori@chandlerfoodbank.org 
Shawna Fellenz Chandler Christian Community Center Program Operations Director shawna@chandlerfoodbank.org 
Kathleen Dowler Dignity Health Director, Community Integration Kathleen.Dowler@DignityHealth.org 

Jeanne Cahill Dignity Health Manager of Center for Diabetes Management  Jeanne.cahill@dignityhealth.org 

Megan  Miks Dignity Health Manager Oral Health Program megan.miks@dignityhealth.org 

Susan Ohton Dignity Health Manager Community Wellness susan.ohton@dignityhealth.org 

Dr.  Zeidler Dignity Health Emergency Services  Physician  Joshua.Zeidler@DignityHealth.org 

Julie Graham Dignity Health Community Outreach and Education Julie.Graham@DignityHealth.org 

Linda  Martin Foundation for Senior Living Vice President LMartin@fsl.org 

Jim Jobusch Gilbert Fire Fire Chief jim.jobusch@gilbertaz.gov 

Tim Dorn Gilbert Police Police Chief tim.dorn@gilbertaz.gov 

Devin Del Palacio Goodwill of Central Arizona Community Experience Partner Devin.delpalacio@goodwillaz.org 
Dave  Engal Hope Community Health Center executive Director engelda@cox.net 

Patrick Hernandez Hope Community Health Center Manager Clinical social Work Patrick.Hernandez@DignityHealth.org 

Saundra  Johnson Keough Foundation Executive Director sjohnson@keoghhealth.org 

Debbie Holexa Mesa Community College   deborah.marie.holexa@mesacc.edu 
Debi Sparks Mesa Community College   deborah.sparks@mesacc.edu 
Catherine  Amiot Mission of Mercy Executive Director CAmiot@amissionofmercy.org 

Dave  Liddle Mission of Mercy   dliddle@amissionofmercy.org 

Rachel Oesterle Mission of Mercy   Rachel.oesterle@gmail.com 
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Date Revised: June 15, 2015 

Janice  Ertl St. Vicent De Paul Clinic Director, Virginia G. Piper Medical & Dental Clinic JErtl@svdpaz.org 

Dr. Ken  Snyder St. Vincent De Paul Dentist, Dental Director KSnyder@svdpaz.org 

Ed McClelland SW Behavioral Health Services   EdM@SBHSERVICES.ORG 

Andi  Welsh Town of Gilbert Assistant to the Town Manager andi.welsh@gilbertaz.gov 

Jessica Carnahan Town of Gilbert Neighborhood Services Supervisor jessica.carnahan@gilbertaz.gov 

Maria-
Claudia Tomany St. Xavier University Vice-Provost tomany@sxu.edu 

Kathleen Sullivan Gilbert Police Department Youth, Family & Adult Resources kathleen.sullivan@gilbertaz.gov 
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